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CORRIGENDA. 


Page 4, line 15, for “ interpreted ” read “ interpreted by ; 
Page 251, line 3 from bottom (ref.), for “ 461 read ‘ 

Page 327, last line (ref.), for “ L. B.” read “ L. R. 

Page 432, line 14 (head note), for “ living ’ read ■ leaving. 
Page 505, line 10 from bottom (ref.), for “ 1 B. L. R. 

“11 B. L. R ” 

Page 509, line 26, for “ Alijan ” read “ Aii/r/w ”. 

Page 511, line 3 from bottom (ref.), for “ A. 0. 851 read 
4; A 0. 351.” 

Page 567, line 2 from bottom (ref. ),for “ (1907) C. L. J. 

read “ (1907) 7 G. L. J.” . „ 

Page 585, last line (ref.), for “ 4 Mad. ” read “ 4 Mac. , 

Page 625, line 3 from bottom (ref.), for “L. B. R. mn 

“ 4 L. B K. ” 

Page 632, line 5 from bottom (ref.), for “ [1891] ’ read 


Pao-e 759, line 13, /or “claimant” read “ claimants.” 

P-me 791 line 11, for “ Blackwell” read “Blackwull. 

Page 813 , last line (ref.), for “20 Q. B. D. 268 ” read “20 
Q. B. D. 368. ” 

Page 857, line 15 (head note), for “ Ball ” read -Hale „ 
Page 928, last line (ref.), for “ 9 O. L J.” read “ H G- L -^ 
Page 944, line 3 from bottom (ref.), for ' 4. C. L. R. ->0- 
read “ 4 0. L. R. 538. ” 

Page 949, last line bat one (ref.), for “3 W. R. 24 reai- 
“3W.R.49.” 

Page 1053, line 3 (head-note), for “ Oivlandson ” read “ Row- 
landson.” _ . 

Page 1162, last line (ref.), for “ 28 Calc. 25 ’ read “ 28 Calc. 

253 .” 


TABLE OF CASES REPORTED 


VOL. XLIII. 


— — : o — 

PRIVY COUNCIL. 

Page. Page. 

Bank of Bengal v. Ramanathan Chetty 527 Pranjivandas Jagjivandas Melita v. 

Bhupendra Krishna Ghose v. Amaren- Chan Ma Phee ... ... 895 

draNathDey ... ... 432 Ram Chandra Bhanj Deo v. Secretary 

Girja Bai v. Sadashiv Dhundiraj ... 1031 of State for India ... ... 1104 

Jamal v. Moolla Davvood, Sons & Co. ... 493 Ram Parkash Das v. Anand Das ... 707 

Jatindra Nath Basu v. Peyer Deye Debi 990 Ravaneshwar Singh v. Chandi Prasad 

Mahomed Ismail Ariff v . Ahmed Moolla Singh . ... ... ... 417 

Dawood ... ... ... 1085 Sheuparsan Singh v. Ramnandan Pra- 

Musahar Sahu v. Lala Hakim Lai ... 521 sad Singh ... ... ... 694 

Nrityamoni Dassi v. La khan Chandra Umed Singh v. Seth Sobhag Mai 

Sen ... ... ... 660 Dhadha ... ... ... 290 


FULL BENCH. 

Ch utter put Singh v. Sait Sumuri Mull ... 903 | Jnanada Sundari Chowdhurani v. 

1 Amudi Sarkar ... ... 603 


ORIGINAL CIVIL. 

Administrator-General of Bengal v. A. National Bank of India, Ld. v. A. K. 

D. Christiana ... ... 201 Ghuznavi ... ... ... 285 

Baser Ali Hafiz Nazir Ali ... 124 Padamsee Narainjee v. Lakhamsee 

Bhupendra Nath Bhose v, E. D. Sassoon Raisee ... ... ... 144 

& Co. ... ... ... 932 Ram Dutt Ramkissen Das v. E. D. 

Budhu Lai v. Chattu Gope ... 597 Sassoon & Co. ... ... 77 

Kumar Krishna Dutt v. Hari Narain Sukumari Ghose v. Gopi Mohan Gos- 

Ganguly ... ... ... 676 wami ... ... ... 190 


APPEAL FROM ORIGINAL CIVIL. 

Bilasiram Thakurdas v. Gubbay 305 Laljee Mahomed v. Guzdar ... 833 

Gangadhar Bogla v. Hira Lai Bogla ... 944 Mathura Sundari Dasi y. Haran Chandra 

Kassim Ebrabina Saleji v. Johurmull Saha ... ... ... 857 

Khemka ... ... ... 447 1 Ross & Co. v. C. R. Seriven ... 1001 



i'AlSLEl OF CASES REPORTED. 


APPELLATE CIVIL. 

Page. 


Page* 


Abdul Rahman Chowdlmri r>. Ahmadar 
Rahman ... ... ... 558 

Ananda Kumar Bhattacharjoe v. Secre- 
tary of State for India ... ... 973 

Atiniarmessa Bibi v. Abdul Sobhan ... 457 

Atrabanneasu Bibi v. Safatullah Mia 504 
Bhikariram Bhagat v. Maliaraj Bahadur 
Singh ... ... ... 195 

Bhupendra Kumar Chakravarty in Purna 
Chandra Bose ... ... G50 

Birendra Kishore Manikya a. Kalitara 
Debt ... ... , ... 547 

Chairman, Howrah Municipality v, Hari- 
das Datta ... ... ... 130 

Dalehand Singhi v. The Secretary of 
State for India ... ... bC5 

Debendra Nath Das v. Bihulheudra 
Mansingh ... ... ... 90 

Esuft’zemau Sarkar n, Sanchia Lai Nahata 207 

Ganesh Narain Said Deo v. Protap U-dui 
Nath Salii Deo ... ... 1 36 

Gopeshwar Saha v. Judub Chandra 

Chanda ... ... ... 632 

Ilansman Jha -v. Bahuji Jha ... 225 

Hanuman Pershad Thakur v. Jadti 
Nandan Thakur ... ... 20 

Harinath Chowdlmri v. Haradas Acliarjya 
Chowdhury ... ... 269 

Hat* Shyarn Chowdlmri v, Shyam Lai 

Sahu ... ... ... 09 

Hiranmay Kumar Saha v. Ramjati Ali 
Dewan ... ... ... 170 

Janaki Nath More v. Prabhadni Dasee 178 
Janardan Kishore Lai v. Siiib Pershad 
Ram ... .. ... 95 

Jogendra Chandra Banerjee v. Pliani 
Bhusan Mookerjee ... ... 64 

Kedar Nath Banerjee v . Hari Das Ghose 1 


Khemesh Chandra Rakshit v. Abdul 

Hamid Sikdar ... ... 46 

Khub Lai Singh v. Ajodhya Misser ... 574 

Kuiija Kishore Pal Chowdhury v, Rama 
Sundari Dassee ... ... 878 

Kusodhaj Bhukta i\ Braja Mohan 

Bhukta ... ... ... 217 

Lain Dome v. Bejoy Chand Mahatap 227 
Madhusudau Seri r. Rakhal Chandra Das 
- Basak ... ... ... 248 

Mani Mohan Mandai v. Hamtaran 

Mandal ... ... ... 148 

Matimra Mohan Saha v. Ram Kumar 
Saha . . ... ... 790 

Nogendra Mohan Roy v, Pyari Mohan 
Saha ... ‘ ... ... 103 

Narnia Lai Roy «?. Abdul Aziz. ... 1052 

Nilkunja Rani Chowdhurani v. Secretary 
of State for India ... ... 230 

Nripeudra Nath Sahu v. Asutosh Ghose 640 
Paban Sardar t?. Bhupendra Nath Nag 85 
Parmeshwar Dube v. Gohind Dube ... 459 

Prasanna Kumar Dutt v. Jnanendra 

Kumar Dutt . . ... 779 

Punelia Thakur v. Bindeswai i Thakur 28 
Karnes war Malia r. Sri Sri Jin Thakur 34 
Raumath Gagoi v. Pitambar Del) Gos- 
waini ... ... ... 733 

Raslibehary Lai Mandar v. Anand Ram 211 
Salimullah v. Probhat Chandra Sen ... 1118 
Salimuilali v. Rahenuddi ... ... 263 

Sherjan Khan v. Alimuddi ... 511 

Surendra Narain Roy Chowdhury •». Dina 
Nath Bose ... ... ... 554 

Swarnamayee Debi Secretary of State 

for India ... ... ... 625 

Uzir Alt Sardar v. Savai Rehara ... 938 

Yakub Ali i\ Meajan ... ... 164 


Abdul Quader v. Fritz Kapp 
Poor n a Chandra Addy, In re 


CIVIL REFERENCE. 

... 1140 i Sheikh Galim v. Sadarjau liibi 
... 1185 i 


CIVIL RULES. 


Amrita Lai Kundu v . Aimkul Chandra 
Das ... ••• . — 

Anilabaia Dasi v. Rajendra Nath Dalai ^ 
Asadali Chowdhury ik Mahomed Hossain 
Chowdhury ... •** 

India General S. N. & R. Co., Ld. c. 
Lai Mohan Saha 


586 

30 

986 

441 


Ledu Coachman v. Heralal Bose 
Mahesli Clmndra Addy a Pa rich u 

Mudali 

Naresh Chandra Bose v. Hira Lai Bose 
Surendra Narayan Singh v. Lachmi 
Koer 


59 


115 

884 

239 

100 


Table of oases reported. 


iU 


LETTERS PATENT APPEALS. 

Page. Page. 

Hemendra Nath Roy r. Upendra Ram Narain Singh v. Chota Nagpur 

Narayan Roy and Secretary of State Banking* Association ... ... 332 

for India ... ... ... 743 

Mahomed Bukth Majumdar v. Dewan 
Ajman Reja ... ... 158 


ORIGINAL CRIMINAL. 

Emperor n. Donaldson ... ... 542 | Emperor v. Sreenatli Mahapatra ... 42G 


APPELLATE CRIMINAL. 

Causley v. Emperor ... ... 421 l Krishna (xoviuda Pal v. Emperor ... 783 


CRIMINAL REFERENCE. 

Aksiioy Singh w. Rameswar Bagdi ... i 143 Rayan Khan v. Emperor ... 1024 

Emperor v. Durga Halwai •* 153 Tayebulla v. Emperor ... ... 1152 

Emperor v. Sheikh Abdul ... 1128 


C RIM IN AL RE VLSI ON. 


Abdul Ali Ohowdhury w. Emperor 

.. 671 

Pardip Singh v. 

, Emperor ... 

... 277 

Gangadhar Pradhan v. Emperor 

.. 173 

Sital Prasad v. 

Emperor ... 

... 591 

Khetra Mohan Griri, In the matter of . 
Mohammed Kazi v. Emperor 

.. 1029 
.. 1161 

Subedur Abir o. 

Emperor ... 

... 13 


INSOLVENCY JURISDICTION. 

Lakhipriya Dasi v, Raikishori Dasi ... 243 j Sital Prasad and Others, In re ... 1157 



TABLE OF CASES CITED. 


A 

Page. 

A.-G. v. Abdul Kadir, I. L. R. 18 Bom. 401, referred to ... 467 

A.-G. v. Freer, 11 Price 183, referred to ... ... 231 

Abadi Begum v. Ali Husen, (1897) All. W. N. 26, distinguished 1143 

Abdul Aziz Khan v. Appayasami Naicker, I. L. R. 27 Mad. 131 ; 

L. R. 31 I. A. 1, followed ... ... ... 333 

Abdul Ghani v. Muhammad, I. L. R. 28 AIL 95 ... ... 828 

Abdul Hakim Gbowdhury v . Hem Chaudra Das, I. L. R. 42 Calc. 

433, dissented from ... ... ... ... 178 

Abdul Khan, In re, 10 C. W. N. 1027, followed ... ... 1024 

Abdul Latif v. Amanuddi Patwari, 15 C. W» N. 426 ... 106 

Abdul Majeed v. Khirode Chandra Pal I. L. R. 42 Calc. 690, 

referred to ... ... ... ... 632 

Abhiram Goswarni v. Shyama Charan Nandi, I. L. R. 36 Calc. 

1C03 ; L. R. 36 I. A. 148, distinguished ... ... 34 

Abdul Fata’s Case, I. L. R. 22 Calc. 619 ; L. R. 22 I. A. 76 ... 160 

Accha Mian Ghowdhry v. Durga Churn Law, I. L. R. 25 Calc. 

146 ... ... ... ... ... 612 

Adams, Re, 14 Ch. D. 37 ... ... ... ... 934 

Ad bar Chandra Dey v. Subodh Chandra Ghosh, 18 C. W. N. 1212, 

followed ... ... ... ... ... 1143 

Advocate- General v. Fatima Sultani Begam, 9 Bom. H. C. 19 ... 1092 

Agin Bindh Upadhya v, Mohan Bikram Shall, I. L. R. 30 Calc. 20, 

followed ... ... ... ... ... 333 

Ahmed Bin Sheikh v. Ayeshabai, 11 Born. L. R. 248 ... 874 

Aimanaddi Patari v. Nabin Chandra Gope, 11 C. L. J. 95 ... 103 

Aiyakarmu Pillai v. Emperor, 1. L. R. 32 Mad. 49 ... 544 

Akbar Ali Mahomed v. Emperor, I. L. R. 42 Calc 706, followed 1024 

Akbar Ali Mian v. Mussamat Hira Bibi, 16 C. L. J. 182 ... 604 

Akhil Chandra Biswas v, Hasan Ali Sadagar, 19 C. W. N. 246, 

followed ... ... ... ... ... 164 

Akhoy Kumari Debi v. Kanai Lai Kundu, 17 C. W. N. 224 ... 1056 

Akshay Chandra Bhattacharya v Hari Das Goswami, I. L. R. 

35 Calc. 721 ... ... ... ... 8 

Alaiahmad v. Bibee Nuseeban, 24 W. R. 70 ... ... 260 

Alger v, Anderson, 78 Fed. 729 ... ... ... 518 

Ali .Mahomed v. Emperor, 13 C. W. N. 418, dissented from ... 13 

Alice, The, L. R. 2 P. C 245 ... ... ... 852 

AJikjan Bibi v. Kambaran, 12 C. L. J. 357, referred to ... 505, 509 

Ameeroonnissa Begum v. Het Narain Singh, (1853) S. 1). A. 648, 

followed ... ... ... ... ... 332 

A i nee run, In the goods of, 15 W. R. 496, referred to ... 625 

Amiruliah v. Nazir, I. L. R. 34 Calc. 104 ... ... 187 

Amirnllah Mahomed v. Nazir Mahomed, I. L. R. 31 Calc. 1 932 ... 167 


Table oE cases cited. 


it 

FAge. 

Amirunnissa v. Behary Lai I, 25 W. R. 529 ... ... 876 

Amjadnessa Bibi v. Rahim Baks Shikdar, 18 0. W. N. cxciin ... 116 

Amritnath ^ ba v, Dlmnpat Singh, 8 B. L. R. 44, referred to ... 1002 

Amrito Lai Dutt v Surnomoni Dasi, I. L. R. 25 Calc. 662 ... 434 

An Attorney, In re, I. L. R. 41 Calc. 446 ... 544, 600 

Anandi v. Hari Suha, I. L. R. 33 Bom. 404, referred to ... 945 

Andalusian, The, L. R. 3 P. D. 182. referred to ... ... 791 

Anderton v, Arrowsmith, 2 P. & D. 408, referred to ... 632 

Andrews v. Salomon, Peter C. C. 360 ; 1 Fed. Gas. 378 ... 519 

Armada Pros ad Chose v. ltajendra Kumar Chose, I. L. It. 29 Calc. 

223, referred to ... ... ... ... 46, 567 

Annapagauda v, Sangadigyapa, L L. R, 26 Bom. 221 ... 214 

Anuupumi Nachiar v. Collector of Tirmevelly, I. L. R. 18 Mad. 

277 ... ... ... * ... ... 951 

Armapurni Naciiiar w. Forbes, I. L. R. 23 Mad. 1, referred to 944 

Atmoda Pershad v. Dwarkanath, I. L. R. 6 Calc. 754 ... 260 

Anon, 1 Ch. Gas. 265, referred to ... ... ... 625 

Anon, 1 Freeman 313, referred to ... ... ... 625 

Anund Chunder Chuckerbutty v. Rutnessur Dass Sen, 25 W. R. 50 850 

Anundmoyee Chowdlioorayan v. Sheet) Chunder Roy, 9 Moo. 

I. A. 287 ... ... ... ... ... 1019 

Aosub Alt Pramanik v. Bisseshuri, 8 C. L. J. 554 ... ... 560 

Appovier v. Itarria Subha Aiyan, 11 Moo. I. A. 75, referred to ... 1032 

Arab Ali Raehimuddi, 13 C. L. J. 656 ... ... 186 

Arsadulla v. Mansubali, 16 C. L. J. 539 ... ... ... 569 

Arunmoyi Dasi v. Molieudra Nath Wadadar, L L. R. 20 Calc. 888 699 

Ashbury Ry. Co. v. Riche, L. R. 7 H. L. 653 ... ... 814 

Ashgar Ali Khan v. Khursheii Ali Khan, I. L. R 24 All. 27, 

followed ... ... ... ... ... 248 

Ashoofcosh Dutt v. Doorga Churn Chatterjee, I. L. It. 6 Calc. 504 911, 927 

Ashton v. Dalton, 2 Collyer 565 ... ... ... 899 

Askar Ali v. Gopi Mohan Itoy Chowdhury, 18 C. L. J. 257 ... 568 

Asutouh v. Banomali, 19 0. W. N. 412 ; *18 C. L. J. 252 ... 181 

Attorney-General i». Attorney. General, [1896] A. C. 348 ... 810 

Attorney-General v. Clapham, 4 DeG. M. & G. 59 1 ; 43 E. It. 688 371 

Aubhoy Churn Mohunt v. Shainont Loehun Mohunt, 1. L. R. 16 

Calc. 788 ... ... ... ... ... 362 

Ayyagiri Veerasalingam v, Koovur Basivi Reddi, 27 Mad. L. J. 

178 ... ... * ... ... ... 87 

B 

Baba v. Nassaruddin, I. L. R. 18 Bom. 103, referred to 
Baburam v. Ram Sahai, 8 C. L. J. 305, referred to ... 

Bachha Jha v, Juginan Jha, I. L. R. 12 Gale. 348 
Bachoo Harkisondas v . Na gin das Bhagwandas, 16 Bom. L. It. 268 
Bai Diwali v. Patel Beehardas, I. L. It. 26 Bom. 445 ... 

Rai Gulabai v. Sri Datgarji, 9 Bom. L. R. 933 
Bai Kesserbai v* Hunsraj Morarji, I. L. R. 30 Bonn 431 
Bai Motivahu i\ Bai Mamuhai, I. L. R. 21 Born. 709 ; L. R. 24 
^ I. A. 93 ... ... ... _ ^ ... 

Bai Vijli v. Nansa Nagar, I. L. R. 10 Bom. 152, referred to 
Biddy a Nath Majumdar ■ v. Nibaran Chunder Gope, I. L. R. 80 
Gale. 93 






TABLE OP CASES CITED. 


iii 

Page. 

Baij Nath Tew ari v. Sheo Sab by Bhagu, I. L. R. 18 Gale. 556 ... 359 

Baijnath r. Ahmed Musaji Saleji, I. L. R. 40 Calc. 219 ... 915 

Baiie v, Baile, L. E. 13 Eq. 497, referred to ... ... 676 

Bailey v. Barnes, [1894] 1 Oh. 25 ... ... ... 1065 

Baks-hi Das v. Nadu Das, 1 C. L. J. 261, considered inapplicable 115 

Balakrishna Iyer v. Muthusami Iyer, I. L. R. 32 Mad. 271, 

referred to ... ... ... ... ... 459 

Baleshwar v. Bhagirathi, I. L. R. 35 Calc. 701, referred to ... 791 

Balkishan v. Kishan Lai, I. L. R. 11 AIL 148 ... ... 146 

Balkrishna v. Balaji, I. L. R. 9 Bom. 25 ... ... ... 777 

Bahnakundas Atmaram v. Moti Narayan, I. L. R. 18 Bom. 444 ... 1059 

Bahnukund Kesurdas v. Bhagwandas Kesurdas, 15 Bom. L. R. 

209, followed ... ... ... ... 104 

Balthazar, In the goods <f , (1 908) L. B. R. 255, referred to ... 625 

Banalata Dasi Monomotha Nath Goa warn i, 11 C. W. N. 821, 

referred to ... ... ... ... ... 46 

Banhihari Kapur v. Khetra Pal Singh Roy, I. L. R. 38 Calc 923, 

not followed ... ... ... ... 1 263 

Bank of Columbia v. Patieson, 7 Cranch. 299 ... ... 81 9 

Bann v. Dalzel, Moo. & M. 228, referred to ... ... 632 

Raramanund Mahan ti c. Chowdhury Krishna Charan Patnaik, 14 

C L. J. 183 ... ... ... ... 952, 970 

Baroda v. Dinobandhu, I. L. R. 25 Calc. 874, referred to ... 505 

Barrs r. Jackson, 1 Phil]. 582 ... ... ... 700 

Barwick v. English Joint Stock Bank, L. R. 2 Ex. 259, explained 512 
Basdeo v. Jolm Smidr, I. L. R. 22 All. 55, referred to ... 1001 

Basi Poddar ?*. Ram Krishna, 1 C. W. N. 135, referred to ... 504 

Basiruddin v. Mahomed, 12 C. W. N. 409, referred to ... 505 

Beerpertab Sahoo v. Rajender Pertab Sabco, 12 Moo. I. A. 1 ... 434 

Rejoy Gopai Mukerji v Girindra Nath Mukerji, 1. L. R. 41 Calc. 

793. referred to ... ... ... ... 574 

Bell, In the goods of , L R. 2 P. & D. 247, referred to ... 625 

Beni Madho v. Shiva Narain, 4 AIL L. J. 405 ... ... 909, 927 

Beni Pershad Koeri v. Dudhnath Roy, I. L. R. 27 Calc. 156 ; L. R. 

26 I. A 216, follow 3 d ... ... ... ... 333 

Bepari Lai v. Hara Kumar, 23 C. L J. 458 ... ... 255 

Beti Maharani v. Collector of Etawah, I. L. R. 17 All. 198, applied 211 
Bhabarji Charan Dutt v. Pratap Chandra Ghosh, 8 C W. N. 575 909, 929 

Bhagabau Ramanuj Das v. Ram Praparna Ramanuj Das, I. L. R. 

22 Calc. 843 ; L. R. 22 L A. 94 ... ... ... 712 

Bhagwan Singh. In the case of I L. R. 21 All. 412 ; L. R. 26 LA. 

153 ... ... ... ... ... 9 

Bhagwan Singh v. Emperor, 13G. W. N. 507, followed ... 13 

Bhagwat Sahai v. Bipin Behari Mitter, I. L. R. 37 Calc. 918 ; L. R. 

37 I. A. 198, followed ... ... .. ... 1118 

Bhandi Singh v Dowlat Ray, 17 C. W. N. 82, 15 O. L. J. 675, 

referred to ... ... ... ... ... 217 

Bhawani Koer v. Mathura Prasad, 7 C. L. J. I, referred to ... 46, 561 

Bhawani Singh v. King- Emperor, 12 All. L. J. 1004, approved ... 1024 

Bhimacharya v. Ramacharya, 1. L. R. 33 Bom. 452, referred to ... 944 

Bhimaraja Venkateswarulu w. Moora Bapulu, 13 Cr. L. J. 480, 

followed ... ... ... ... ... 1152 

Bhola Pershad t?. Ram Lall, I. L. R. 24 Calc. 34, referred to ... 505 

Bhoobunessuree Debia ». Dinonath Sandyal, 11 W. K. 232 ... 209 


IV 


TABLE OF OASES CITED. 


Page. 

Bhoobunmoyee Debia v. Earn Kishore Acharj Chowdhry, 10 Moo. 

I. A. 279 ... ... ... ' .. .. 434 

Bhoobunnessur Roy v. Juggessuree, 22 W. E 4 13, referred to ... 504 

Bhowani Proshad Shahu v. Juggernath Shaba, 13 G. W. N. 309 46 1 

Bhubanessur Koer v. Ajodhya Singh, 15 G. L. J. 339 ... 18 1 

Bhugwandeen Doobey v. Myna Bai, 11 Moo. I. A. 487 ... 1122 

Bigsby v. Dickinson, L. E. 4 Oh. D, 24 ... ... ... 852 

Bilas Chandra Mukerjee v. Akshoy Kumar Dass, 16 G. W. N. 587, 

referred to ... ... ... ... ... 46 

Bilasmoni . Dasi v. Baja Sheopersad Singh, 1. L. R 8 Gale. 664 ; 

L. E. 9 I. A. 33, followed ... ... ... 333 

Birch v. Williams, 24 W. E. (Eng.) 700, referred to ... 857 

Birbhadra Rath v Kalpataru Panda, 1 C. L. J. 388 ... ... 952 

Birendra v. Bhoirab, 20 G. L. J. 295, referred to ... ... 547 

Biseswar Prasad v. Lala Sarnam Singb, 6 C. L. J. 134, followed 69 

Bisbau Dial v. Gliazi-ud-din, I. L. B. 23 Ail. 175, referred to ... 21 

Bisbun Churn v. Jogendra Nath, f. L. R. 26 Gale. 1 14 ... 828 

Bishmichand Bachhaot v. Bijoy Singh Dudhuria, 15 G. W. N. 648 854 

Blackey v Latham, 41 Ch. D 518, referred to ... ... 933 

Blackford Preston, 8 T. E 69 ; 4 E. R. 598 ... ... \ 18 

Boddupalli Jagaunadhan v. The Secretary of State for India, 

I. L, E. 27 Mad. 16, distinguished ... ... ... 973 

Bogar v. Karom Singh, 2 P. W. R, 26, referred to ... ... 505 

Bonar w. Mitchell, 5 Exch. 415 ... ... ... 814 

Boston Deep Sea Fishing Co. i?. Ansell, 39 Oli . D. 339 ... 824 

Bottomley’s Case, 16 Ch. D. 681, referred to ... ... 791 

Bouwang v. Banga Behari Sen, 22 C. L. J. 311 ; 20 0. W. N. 

408, referred to ... ... ... ... 632 

Bowles v. Stewart, 1 Sell. & Lef. 209, referred u> ... ... 51 1 

Bowman v. Wilson, 2 Mac Crary (U. 8.), 394 ... ... 638 

Brace v. Calder, [1895] 2 Q. B. 253 ... ... ... 497 

Bradburo v. Great Western Railway Co., L. E. 10 Exch, 1, 

followed ... ... ... ... ... 494 

Bradlaugh v. Clarke. L. K. 8 A. C. 354, referred to ... ... 231 

Braja Lai Sen v. Jiban Krishna Roy, I. L. E. 26 Calc. 285 ... 8 

Brandt v. Lawrence, L. R. 1 Q. B. D. 344 ... ... 311 

Branson v . Appasami, I. L. R. 17 Mad. 257, referred to ... 676 

Brij Coomaree v. Hamrick Das, 5 0. W. N. 781, referred to ... 857 

Brij Lai v. Inda Kunwar, I. L. U. 36 AIL 187, referred to ... 575 

British Insulated Wire Co. t>. Prescot, [1895] 2 Q. B. 463 ... 814 

British M. B. Co. v. Charnwood Forest By. Company, 1 8 Q. B. D. 

714, referred to ... ... ... ... 512 

British Westing-house Company, [1914] A. C. 510 ... ... 498 

Britt a. Ay left, 11 Arkansas 475, 52 Am. Dec. 282 ... ... 822 

Brocklesby v. Temperance P. B. Society, [1895] A. C. 173, 

referred to ... ... ... ... 511 

Brojo Nath Saha v. Dinesh Chandra Neogi, 21 O- L. J. 599, 

distinguished ... ... ... ... 104 

Brojodurlahh Sinha v. Hamanath Ghosh, I. L. R. 24 Calc. 908 ... 87 

Brooks w Torquay. [1902] 1 K. B. 601 ... ... 814 

Rrophy v. Connolly, 7 Ir. Ch. Rep. 173 ... ... ... 824 

Brown v. Muller L. K. 7 Ex, 319, referred to ... ... 306, 329 

Bryant, Powis and Bryant v* La Banque clu Pen pie, [1893] 

A. C. 170 ... *’ ... ' ... 



« 


528 


TABLE OF CASES CITED. 


v 


Page. 

Backhouse v. Crosby, 2 Eq. Gas. Abr. 32 ... ... 824 

Budh Singh v. Niradbaran, 2 C. L. J 431 ... ... 471 

Buldeo Dass v. Howe, I. L. R. 6 Calc. 64 ... ... 496 

Bulli Kunwar v. Bha<>irathi, 9 C. W. N. 649 ... ... 853 

Bunwari Lai v. Day a S anker, 13 C. W. 81 5 ... ... 655 

Harebell v Gowrie & Blockhouse Collieries, Ltd , [1910] A. C. 

614 ... ... ... ... ... 835 

Burgoine v. Taylor, L. B. 9 Ch. D. 1, referred to ... ... 858 

Burma Trading Corporation v. Mirza Mahomed Ally, I. L. B. 

^ 4 Calc. 116, explained ... ,, ... ... ... 512 

Buzlal Ghani Mia v. Adak Patari, 17 C. W. N. 1018 ... 161 

Byjnath v. Ramoodeen, L. R. 1 1. A. 106, followed ... 103 


c 

Oadaval v. Collins, 4 A. & E. 858 ... ... ... 273 

Cadogan v . Kennett, 2 Cowp. 4351 ... ... ... 522 

C alarum us v. Dowlais Iron Co., 47 L. J. Q. B. 575, referred to ... 306 

Caldow i\ Pinell, 2 C. P. D. 562 ... ... ... 813 

Cameron v. Smith, 2 B. & Aid. 305, referred to ... ... 632 

Campbell, Ex parte, L. B. 5 Ch. App. 703, followed ... ... 103 

Campbell v. Jackson, I. L. R. 12 Calc. 41, referred to ... 442 

Cargill v. Bower, 10 Ch. D. 502 ... ... ... 778 

Carolan v. Brabazon, 3 J. & L, 200 ; 9 Ir. Eq. Rep. 224 ... 824 

Cart an v Bury, 10 Ir. Ch. Rep. 387 ... ... ... 824 

Carter t>. Dean;.of Ely, 7 Sim. 211 ; 40 R. R. 113 ... ... 819 

Cawthrone v. Campbell, 1 Anst. 214, referred to ... ... 231 

Central Transport Co. v. Pullman Palace Car Co., 139 U. S. 24 ... 827 

Chairman of the Howrah Municipalitv r. Khetra Krishna Mitter, 

I. L. R. 33 Calc. 1290, followed ... ... ... 130 

Chalmers, In the goods of, 21 W. R. 246 n, referred to ... 625 

Chambers v. Betty, (1815) Beatty, 488 $... ... ... 824 

Chand Mea v, Asima Banu, 10 C W. N. 1024 ... ... 21$ 

Chand Ram?). Brojo Gobind, 19 W, R. 14, not followed ... 249 

Chandra Madhab Barn a i\ No bin Chandra Barn a, I. L. R. 40 

Calc. 108 ... ... ... ... ... 251 

Chapleo v. Brunswick Building Society, 6 Q. B. D. 696, referred 

to ... ... ... ... ... 792 

Chapman v. Winson, 91 L. T. 17 ... ... ... 835 

Chasteauneuf v. Copeyron, 7 App. Cas. 127 ... ... 814 

Chatenay v. Brazilian Submarine Telegraph Company, [1891] 

1 Q. B. 79, followed ... ... 333, 407 

Chatterput Singh v. Daya Chand Marwari, 23 C. L. J. 641 908, 929 

Chinnam Rajamannar v. Tadikonda Ramchendra Rao, I. L. R. 29 

Mad. 155, referred to and followed ... ... ... 201 

Chin to v. Lakshmi Bai, I. L. R. 2 Bom. 375 ... ... 777 

Chitto Sheikh v. Kazee Muzzeu Hussein, 2 Hyde 212 ... 877 

Chotey Narain Singh v. Ratau Koer, I. L. R. 22 Calc. 519 ... 853 

Chowdhri Gridhari Singh v. Maharaj Ram Narain Singh, 10 C, W. 

N. cclxxxv. followed ... ... .. 333 

Chowdhry Jogessur Mullick v, Khetter Mohuri Pal, I. L. R. 17 
Calc. 148 ... 

Chubb v. Fuller, 4 Jur. N. S. 153 ... 



49 

82.4 


VI 


TABLE OB' CASES CITED. 


Page 

Ohukun Lall Singh v. Poran Chutider Singh, 9 W. R. 483 459 

referred to. 

Chundra Sakai v. Kalli Prosanno Qhuckerbutty, I. L. R. 23 Calc. 

254, distinguished ... ... ... ... 558 

Chuni Lai Parvati Shankar v. Bai Samrath, I. L. R. 38 Bom. 

399 ... ... ... ... ... , 436 

Chunilala v. Jussco, 1 Bor. 55, referred to ... ... 575 

Churaman Saliu v, Gopi Sahu, I. L.R. 37 Calc. 1, referred to ... 575 

Citizens Life Assurance Company v. Brown, [1904] A C 423, 

referred to ... ... ... ... ... 511 

Clifford Kelly, 7 Ir. Ch Hep. 333 ... ... ... 824 

Cockerell v. Dickens. 2 Moo. I. A. 853, referred to ... ... 744, 767 

Cod sington v. Paleologo, L. R. 2 Ex. 193, referred to ... 306 

Coghlan v. Cumberland, [1898] 1 Ch 704 ... ... 850 

Cohen v. Nursing Dass Auddy, I. L. R. 19 Calc. 201, followed ... 447 

Cole v. Green, 6 M. & G. 872 ... ... ... 811 

Collyer v, Dudley, 2 L. J. Ch. 15, referred to ... ... 190 

Collector of Madura r. Moot too Ramalinga Sathupatty, 12 Moo, 

I. A. 397 ... ... ... ... * ... 962 

Collector of Masulipatam v. Cavaly Vencata, 8 Moo. I. A. 529, 

referred to ... ... ... ... ... 574 

Collett v. Preston, 15 Beav. 458 ... ... ... 934 

Collins v. Blantern, 2 Wilson 341 ... ... ... 121 

Colonial Insurance Co. of New Zealand v. Adelaide Marine 

Insurance Co., L. II. 12 A. G. 128 ... ... ... 306 

Colyer v. Finch, 5 II. L. 905, followed ... ... ... 1052 

Concha v. Concha, L. R. 11 A. C. 541 ... ... ... 700 

Cooper v. Gibbon, 3 Camp 363 . .. ... ... 535 

Cope v. Thames Haven, 3 Exch. 841, referred to ... ... 79.1 

Coppell Hall, 7 Wallace 442 ... ... ... 1 19 

Cornwall Mining Co. v, Bennett, 5 H. & N. 423, referred to ... 791 

Cossinaut Bysack v. Hurrosooudry Dassee, 2 Mor ley’s Digest 198, 

referred to ... ... ... ... ... 574 

Crook v. Corporation of Scaford, L. R. 10 Eq. 678 ; L. R. 6 Oh. 

App. 551 ... ... ... ... ... 819 

Crow v. Warren County, 118 hid. 51 ; 20 N. E 642 ... 815 

Oubifcfc v. Blake, 19 Beav. 454 ; 105 R. R. 209 ... ... 825 

Cullianjee Sangjibhoy v. Raghawjee Vijpai, 6 Bom. L. R. 879, 

referred to ... ... * ... ... 933 

Cummins v. Cummins, 3 Jo. & Lat, 64, referred to ... ... 625 

Currie v. Misa, L* R. 10 Exch. 153, followed ... ... 34 


D 

Dagdu v. Balvant, I. L. 11 22 Bom. 820, referred to 
Damodar Das v. Lakhan Das, 1. L. R. 37 Calc 885 ; L. R. 37 1. A. 
147, distinguished 

Damodar das Maneklal v. Ut tarn ram Maneklal, 1. L. R. 17 Bom 
271, explained 

Hand Sha v. Ismal Sha, I, L. R. 3 Bom. 72, referred to 

Davis v. Ingrain, [ 1897] 1 Ch. 477, referred to 

Dayamoyi v. Ananda Mohan Roy Chowdhury, I. L. R. 42 Calc. 

172 ... ... , ... . 

De Medina %\ Grove, IjD Q. B. 152 ... , , ... 


505 

84 

459 

467 

124 



879 

271 


TABLE OF CASES CITED. 


De Souza Coles, 3 Mad. H. C. 384 
Debee Narain Sein v. Sree Kissen Sein, 1 W, ii. 321 
Debi Das Chowdhuri v. Biproeharan Ghosal, I. L, R. 22 Calc. 641, 
followed 

Debnarayan putt v. Cliuni Lai Ghosh, I. L. R. 41 Calc. 137 
Deo Bunsce Koer v\ Dwarkannth, 10 W. R. 273, referred to ... 
Deo Sahav Lai v. Queen -Empress, I L. It. 23 Calc., 253, approved 
Deputy Legal Remembrancer, Bihar and Orissa, v. Ram Udak 
' Singh, 21 C. L. J. 198 ; 19 C. W. N. 441 
Derry v. Peek, 14 Ap. Gas. 337 

Devkabai v. Jefferson, Rhaishankar and Dirisha, I. L. It. 10 Bom. 
248, referred to 

Dhammaloka v. Emperor, 2 Or. L. J. 248, dissented from 
Dharam Chand v. Manji Sahu, 16 C. L. J. 436, referred to 
Dharani Kant a Lahiri v, Gaber Ali Khan, I. L. R. 30 Calc. 339, 
referred to ... 

Dharmadas Kawar v. King- Emperor, 7 C. L J. 373, followed ... 
Dhunput Singh v.'Gobman Singh. 11 Moo. f. A. 433; 9 W. R. 

p (j 3 “ 

Dickinson, In re , 20 Ch. D. 31.5 

Diggle London aad Blackwall Ry., 5 Exeh. 442, referred to ... 
Digumbcr Roy Chowdhry v. Mati Lai Bandopadhya, I. L. R. 9 
Calc. 563 ... 

Dino Nath Ghuckerbutty v. Protap Chandra Goswami, I. L. R. 
27 Calc. 30, referred to ... 

Dino Nath Mohunto v. Chundi Koch, 16 C. L. J. 14 
Dinobundliu v. Jogmaya, I. L. R. 29 Calc. 154 ; L. R. 29 L A. 9 
Dinonath Mukerji v, Gopal Churn Mukerji. 8 C. L. R. 57 ; 9 
C. L. R. 377 

Dodd v. Churtori, [1897] 1 Q. B. 562, referred to 

Doe dem. Biddulph v. Poole, 11 Q. B. 713, referred to 

Doe dem. Pennington v. Taniere, 12 Q. B. 998 

Douay Dass v. Keshub Pruhti. 8 O. W. N. 741, referred to 

Donzelle Kedarnath, 7 B. L. R. 720 ; 16 W. ‘ R. 186, referred 


to 


Doorga Persad Singh t\ Doorga KonwarL I. L. R. 4 Calc. 190 ; 
L. Ii. 5 1. A. 149 

Doorga Singh v. Sheo Per shad Singh, I. L. R. 16 Calc. 194 
Douglass t ?. Rhyl Urban District Council, [1913] 2 Gh. 407 
Dowson's and Jenkins Contract. In re , [1904] 2 Oh. 214 
Drown ?*. Forrest, 63 Vermont 557 ; 14 L. R. A. 80 
Dunne v. English, L. R. 18 Eq 524, referred to . ... 

Durga Chowdhrani r. Jewahir Singh Chowdhri, 1. L. It. 18 Calc. 
23 ; L. R. 17 L A. 122 ... 

Durga Prasad Snreka Bhagan Lai, I. L. It. 31 Calc. 614 ; L. R. 
31 I. A. 122, referred to 

Dwarkanath Roy u, Barafc Chandra Singh, 15 C. W. N. 1036 

E 


Ear] of Baridon r. Bee her, 3 CL & F. 479 

Earl of Lindsey i\ Great Northern . Ey. Co., 10 Hare 664 

Earl of Eosse r: Sterling, 4 Dow 44-2 ... 

: Basin j?. Baroda Kishore, 11 O. L. L 43, dissented from 


vii 


Page. 

874 

751 

46 

75 

1032 

1161 

600 

1061 

676 

591 

79) 

547 

1153 

369 

812 

791 

6 

28 

8 

75 

970 

791 

792 
818 
547 

505 

418 

49 

819 

535 

822 

734 

ni 

744, 767 
968 


852 

819 

825 

248 


TABLE OF OASES CITED. 


Eastern Mortgage and Agenev Co., Ld. v. Rebati Kumar 
3C. L. J.260 

Eaton v. Banker, 7 Q. B. D. 529 ... ... 

Ebbs p. Boulnois, L. R. 10 Ch. App. 479 I.. 

Ecclesiastical Commissioners t\ Merral, L. lb 4 Exch 162 

Edwards v. Edwards, 15 Beav. 361 

Edwards v. Hope, 14 Q. B. D. 922, referred to 

Edwards v. Warden, 1 App. Oas. 281, referred to 

Emperor i\ Abduiali Sharfali, 11 Bom. L. R. 177 

Emperor v. Balwant, I. L. R. 27 Ail. 293, approved ... 

Emperor v. Bapoo Yellapn, 9 Bom. L. R. 244 

Emperor v. Bhaskar Balwant Bhopatkar, I. L. R. 20 Bom. 421 

Emperor v. Glmlam Mustafa, I. L. R. 26 Ail. 371, approved 

Emperor v. Haji UBman, 11 Cr. L. J. 497, approved ... 

Emperor t?* Kamal, 10 Cr. L. J. 230, approved 

Emperor v. Mulai Singh, 1. L. R. 28 AIL 402, distinguished 

Emperor v. Ram Chandra, I. L. 11. 37 All. 127, followed 

Emperor v. Ram Piyari, I. L. 11 2 All. 153, diBsented from 

Emperor v. Han jit, I. L. R. 28 All. 306 ... 

Emperor v. Sheikh Ahmed, 13 Cr. L- J. 578, followed 
Emperor v. Timol, 10 C. W. N. ccixvii ... 

Emperor v. Tota, I. L R. 25 AIL 272. approved 
Emperor t\ Tripura Shankar Sarkar. I. L. II 37 Calc, 
distinguished 

Emperor v. Wyndham, iinreporfced 
Empress v* Budh Singh, I. L. 11. 2 All. 101, followed 
Empress v. Dbunum Kazee, I. L. ib 9 Calc. 53, followed 
Empress v* Murari, I. L. R. 4 All. 147, dissented from 
Empress v. Thompson, I. L, R. 2 All. 339 


Farqnharson i\ King, [1902] A. C. 325 

Fateh Chand t?, Kisheu Kumvar, I. L. R. 34 All. 579 ; L. 11. 39 
I. A. 237 

Fateh Chand v, Naming Das, 22 C. L. J 383 
FitzSimons v. Duncan, 2 1. II. 483, referred to 
Fitzgerald v. Dressier, 7 C. B. (N. S.) 374 
Forbes v. Meer Mahomed Tuquee, 13 Moo. I. A. 438 
Foster v, Essex Bank, 17 Mass. 508 ; 9 Am. Dec. 68 
Frederick Peacock v. Madan Gopal, I. L. E. 29 Calc. 428 
Frond v. Dennetc, 4 0. B. (N. S.) 576, referred to 
Frost v. Knight, L. R. 7 Ex. Ill, referred to ... 

Fukeer Chand Bose v. Muddun Mohun Ghose, 13 W. R. (F. B.) 
40 ^ 4 B. L. R. 130 

Futfceh Narairi Ohowdhuiy v, Chundrabati Chowdhrani, I. L. II. 
20 Calc. 551 

Fuzeeluri v. Omdah, 11 B. L. Ib 60 note, referred to, 


1112 
832 
511 
534 
769 
519 
588 
791 
306, 329 


912, 927 
505 


Gairlocb,” The, [1899] 2 1. lb 1 

Gajapatti Niiamani v, Gajapatti Radhamani, I. L. Ib 1 Mad, 290 ; 
L. Ib 4 1. A. 212 ' ... 


/ 


TABLE OF CASES CITED. ix 

Page. 

Galstaun v . Hutchison, I. L. E. 39 Calc. 789 ... ... 1002 

Ganesh Jagannath Dev. v. Ramohandra Ganesh Dev, I. L. R. 21 

Bom. 563 ... ... ... ... 699 

Ganga Ram v. Data Ram, I. L. R. 8 All. 82 ... .. 98 

Gangadhar Moodai v . Rajendra Nath Ghosh, 17 C. W. N. 860 ... 181 

Gan gam Gy i Debi v* Troyluckya Nath Chowdbury, X. L. R. 33 Calc. 

537 ... ... ... .., 375,853 

Gangu v. Chandrabhagabai, I. L. R. 32 Bom. 275, referred to ... 945 

Gardner v. Grant, 13 S. & D. 662 ... ... ... 118 

Garrett v. Besborough, 1 Dr. Sc Wal. 441 ; 2 Ir. Eq. Rep. 180 815 

Gasper, In the goods of, , I. L. R. 3 Calc. 733, referred to ... 625 

Gaya v. Ramjiawan Ram, I. L. R. 8 AIL 569 ... ... 338 

Genda Puri v. Ohatar Puri, I. L. R. 9 All. 1 ; L. R. 13 I. A. 100... 712 

General Bill-posting Co. v. Atkinson, [1908] A. C. 118, refer- 
red to ... ... ... ... 792 

Ghulam Khan v. Muhammad Hassan, I. L. R. 29 Calc. 167 ; L. R. 

29 I. A. 51 ... ... ... ... 293 

Gibs v, Grover, 6 Bligh. N. S. 277, referted to ... 734 

Gifford and Bury Town Council, In re , 20 Q. B. D. 368, referred 

to ... ... ... ... ... 79] 

Gilbert v. Hall, 1 L. J. Oil. 15 ... ... 821 

Gins Chandra Chowdhury r. Kedar Chandra Roy, I. L. R. 27 

Calc. 473 ... ... ... ... 167 

Giannibanta, The, L. R. 1. P. D. £83 ... ... 852 

Glasgow Corporation v. Lorimer, [1911] A. C. 209, referred to ... 511 

Gobinda Lai Das v. Shib Das Chatterjee, I. L. R. 33 Calc 1323, 

referred to ... ... ... ... 857 

Gocool Bagdi v. Debendra Nath Sen, 14 C. L. J. 136 ... 569 

Gokul Das v. Ram Bux, I. L. R. 10 Calc. 1035 ; L. R. 1 1 I. A, 

126 ... .... ... ... ... 75 

Gokul Mandar v. Pudmanund Singh, I. L. R. 29 Calc. 707 ; L. R. 

29 1. A. 196 ... ' ... ... ... 698 

Golam Hossein Casdm Arif v. Fatima Begum, 16 C. W. N. 394, 

referred to ... .. ... ... 124 

Galam Mowla v. Abdool Sowar Mondul, 13 C. L. J, 255, referred 

to ... ... ... ... ... 195 

Golap Coomary Dassee v. Raja Sundar Narain Deo, 4. C. L. R. 36, 

followed ... ... ... ... 239 

Golap Singh v. Indra Kumar Hazra, 13 C. W. N. 493 ; 9 C. L. J. 

367, followed ... ... ... . ... 650 

Goodfellow v. Gray, [1899] 2 Q. B. 498, referred to ... 933 

Goomanee Kazee v. Huryhur Mookerjee (1863) W. R. F. B. 115 39 

Gooroo Gobind Shaba’s case, 13 W. R. (F. B.) 49 ; 5 B L, R. 15 1 

Gop Narain Kbanna v. Bansiclhar, I. L. R. 27 All. 325, referred to 744 

Gopal Chandra i\ Secretary of State, I. L. R. 36 Calc. 647, 

referred to ... ... ... . ... 511 

Gopal Das i?. Ganga Ram, 8 All. W. N. 115 ... ... 209 

Gopal Mandar v. Pad man und Singh, I. L. R. 29 Calc. 707 ; L. R. 

291. A. 196 ... ... . ... ... 700 

Gopalla v . Narayana, (1850) Madras S. D. A. 74 ... ... 581 

Gopanund Jha v. Lalla Gobind Prasad, 12 W. R. 109, referred to 554 

Gopee Nath Mookerjee v, Boddhumunt Mai, 25 W. R. 27 ... 850 

Gooendra Chunder Mitter v . Mokaddam Hossein, I. L. R. 21 
Calc. 702 


570 


X TABLE OF CASES CITED. 

Page.. 

Gopi Narain Khanrta v. Bansidhar, I. L. It. 27 AH. 325 ; L. R. 32 

LA. 323 ... ... ^ ... ... 767 

Gopi Nath v. Bhugwat Pershad, I. L. R 10 Calc. 697, referred to 505 
Gopinath Paryah v. Empress, i0 C. W. X. 82 ... ... 280 

Gordhandas Soonderdas v. Bai Ram Coover, T. L. R. 26 Bom. 449 435 

Government of Bengal v. Nawab Jafur Hossein, 5 Moo. I. A. 

467, followed ... ... ... ... 333 

Govind t\ Bapuji, I. L. R. 18 Bom. 516 ... ... 776 

Grand Tower Co. Phillips, 90 U. S. 471 ... ... 329 

Grant ?*. Ram Rekha Rhagat, 14 G. L. J. 110, considered ... 603 

Gray v. Hooke, 4 N. Y. 449 ... ... ... ... 118 

Gray Turnbull, L. R. 2 Sc. App. 53 ... ... ... 851 

Greatsliip Co. Ltd., In re , Parry’s Case, 4 De G J. & Sin. 63 ... 588 

Greedharee Doss v* Nundkissore Doss, 11 Moo. I. A . 405, referred 

to ... ... ... ... ... 707 

Gregory v. Dooley Charid Kandary Mull, 3 4 v\ T . It. (0. J.) 17 ... 97 

Grid hari Lall Roy v. The Bengal Government, 12 Moo. L A. 448 950 

Grklhari Singh's Case, unreported ... ... ... 346 

Griffin, Ex parte , L L, R. 14 Calc. 374 ... ... ... 934 

Grogan v, San Francisco, 18 Calif. 590 ... ... ... 816 

Gudimefcta /?. Rollozu, 23 Mad. L J. 233 ... ... 581 

Gulabehand t\ Fui Bai, I. L. R. 33 Bom. 411, considered inappli- 
cable ... ... ... ... ... 115 

Gtilab Khan v. Abdul Waluib, I. L . R. 31 Calc. 365 ... ... 658 

Gulam RahumtuIIa Sahib v. Mahomed Akbar Sahib, 8 Mad. 

H. 0. 63 ... ... ... ... ... 1092 

Gungadeen Misser v. Kheeroo Mundal, 14 B. L. R. 170, referred 

to ... ... ... ... ... 46 

Guupafc v, Adarji, L L. R. 3 Bom. 312 ... ... ... 816 

Gurdeo i\ Chandrikah, 1. L. It. 36 Calc. 193 ... ... 75 

Guthrie u. Abul Mozoffer, 14 Moo. I, A. 53 ... ... 854 

H 

Hadjee Ismail Had joe Hubeeb ^ . Iiadjee Mahomed Hadjee Joosub, 

13 B. L. R. 91 ... .. ... ... 857 

Hafezuddin Man dal v, Jadu Nath Saha, I. L. It. 35 Calc. 298, 

followed ... ... ... ... ... 248 

Haladhar Jha n Syed Shah Mahomed, 25 Ind Cas. 880, followed 178 
Hale i\ Lewis, 2 Keen 318, referred to .. ... ... 857 

Halima Khatun, In re, L L, It. 37 Calc. 870, referred to ... 467 

Hall, Ex parte* 19 Ch. D. 580 ... ... ... 646 

Halsey r. Lowenfeid, [1916] 1 K. B. 140, followed... ... 1140 

Hansraj Mai jl and Naraudas Dayal, In re 1 1. L. It. 7 Bom. 411 ... 1157 

Ham Gobiuda Saha v. Puma Chandra Saha, 11 C* L. J. 47, re- 
ferred to ... ... ... ... ... 505 

Hanoi hu n Mookerjea t\ Muthoranath Mookerjea, 4 Moo. I. A. 414 854 

Hari Go bind Adhikari v» Akboy Kumar, I. L. R. 16 Calc. 364, 

referred to ... ... ... ... ... 505 

Hari Narain Chose v. The Administrator-General of Bengal, 3 0. 

L. It. 446 ... ... ■ . ... ... ' ' ... 258 

Harlhar Chatter jee v, Di mi Bern, ,34 C. L. J. 170, referred to ... *t'95 

Harman ge ®. Ram Gopal, 17 C. W. N. 782, referred to ... 575 

Harse v. Pearl L. A. Co., [1904] 1 K. B. 558 ... ... 122 



TABLE OF CASES CITED. xi 

Page. 

Hart v. Brand, 1 A. K. Marshall 159 ; 10 Ain. Dec 715 ... 638 

Hartwell i\ Hartwell, 4 Ves. 810 ... ... ... 118 

Hosun Molla v. Tasiruddin, I. L. R. 39 Calc. 393, distinguished ... 665 

Hay v. Gordon, L, B. I. A . Sup. Vol. 106 ... ... 854 

Hayes v. Elmsly, 23 Can. Sup. Ct. 623 ... ... 638 

Helps Clayton, 17 C.B. (N. S.) 553, referred to ... ... 676 

Hem Chandra Ray v. Atal Behari Ray, I. L. R. 35 Calc 9u9 ... 599 

Hemadri Nath v. Bamani Kanta Roy, 1. L. B. 24 Calc. 575 ... 1122 

Hemendra Nath Mukerjee v. Kumar Nath Boy, I L. R, 32 Calc. 

169, distinguished ... ... ... ... 790 

Hern v. Nichols, 1 Salked 289, referred to ... ... 5 1 1 

Hi am v. Vogel, 69 Missauri 529, followed ... ... 69 

Hiern a. Mill, 13 Ves. 114 ... ... ... ... 777 

Higgins v. Watervliet, 46 N. Y. 24 ; 7 Am. Rep. 293 ... 517 

Hoare v. Kingsbury Urban Council, [1912] 2 Ch. 452 ... 820 

Halroyd v. Marshall, 10 II. L. C. 191 ... ... ... 998 

Homan v. Skelton, 11 Ir. Ch. Bep. 75 ... ... ... 824 

Hopkins v, Prescott, 4 C. B. 578 ; 72 B. B. 647 ... ... 118 

Houldsworth v . City of Glasgow, 5 A. C. 317, referred to ... 512 

Howard v. Bodington, 2 P. D. 203 ... ... ... 812 

Howarth, In re, 8 Ch. App. 415, referred to ... ... 676 

I-Iowsan v . Hancock, 8 T. R. 575 ... ... ... 121 

Hoymobutty Dassee v. Sreekishen Nundee, 14 W. R. 58 ... 850 

Hridoy Nath v. Mohobutnesea, I. L. R. 20 Calc 285, followed ... 103 

Huddersfield Banking Co., Ld.. v. Henry Lister and Son, Ld., 

[1895] 2 Ch. 273 ... ... ... ... 218 

Hunt v. E lines, 2 De G. F. & J. 578 ... ... ... 108Q 

Hunt South Eastern Ry. Company, 45 L. j. C. P. 87, referred 

to ... ... ... ... ... 791 

Hunt v. Wimbledon Local Board, 4 C. P. D. 48 ... ... 814 

Huri Doyal Singh Sarmana v. Grish Chunder Mukerjee, I. L. R. 

17 Calc. 91 1, referred to ... ... ... 64 

Huri Pershad Chowdhry v. Nasib Singh, I. L. R 21 Calc. 542 ... 209 

Hurrinath Bai v. Krishna Kumar Bakshi, I. L. R. 14 Calc. 147, 

relied on ... ... ... ... 249 

Iiurrish Chunder Chowdhry'y. Kali Sunderi Dabi, I. L. R. 9 Calc. 

842, referred to ... ... ... ... 450,857 

Husein Ahmad Kaka v . Saju Mahamad Sahi l, I. L. R. 15 Bom. 28 910 

I 

Ibrahim Esmael ik Abdool Carrim Peermamode, [1908] A. C. 526 ; 

L. B. 35 I. A. 1 51, distinguished ... ... ... 1086 

Ijjatulla v. Chandra Mohan, I. L. B. 34 Calc. 954 ... ... 658 

Imdad Ahmad r. Pateshri Protap Narain Singh, 14 C. W. N. 842 853 

Imperator v. Allahdino, 12 Cr. L. J. 410, approved ... ... 1024 

Imperator v Mahro, 10 Cr. L. J. 225, approved ... ... 1024 

Imperial Mercantile Credit Association r. Coleman, L R. 6 H. L. 

189, referred to ... ... ... ... 734 

indra Bibi v. Jain Sirdar Ahiri, I. L. R. 35 Calc. 845, referred to 333, 375 
Indurbuttee r. Mahboob, 24 W. R. 44, referred to ... . ... 505 

limes, In the goods of, 16 W. B. 253, referred to ... ... 625 

Irish Peat Co. v . Phillips, 1 B. & S. 598 referred to ... 791 


TABLE OF OASES. CITED. 


sit 


Page. 


37 

34 

600 

676 

505 

511 


j 

Jackson v. American Telephone Co., 139 N. C. 347 ; 51 S. E 1017 ; 


70 L. K. A. 738 ... ... ... ... 518 

Jacobs v . Morris, [1902] 1 Ch. 816 ; affirming [1901] 1 Ch. 261 535 

Jadu Lai Saha v. Janaki Ivoer, I. L. R. 35 Calc. 575 ... 214 

Jadu Nath v. Rap Lai, 1. L, R. 33 Calc. 967 referred to ... 790 

Jadunandan w. Deo Narain, 15 C. L. J. 61 ; 16 O. W. N. 612 ... 828 

Jadunandan Singh r. King- Emperor, 10 C. L. J. 564, followed ... 1153 

Jagamba Goswamini v. Ram Chandra Goswami, I. L. R 31 Calc. 

314 ... ... ... ... ... 36 

Jagannath Prasad Gupta v. Ranjit Singh, I L. S. *25 Calc. 354 699 

Jagatdhar Narain Prasad v. Brown, I. L. R. 33 Calc. 1133, refer- 
red to ... ... ... ... ... 333, 375 

Jab a ndar Baksh v. Ram Lali, 11 0. L. J. 364 ... 75 

Jai Gobmd v. Emperor, 13 Cr. L. J. 760, approved ... ... 1024 

Jai Singh Pal Singh v. Bijoy Pal Singh, I. L. R. 27 All. 417 ... 9 

Jamal v, Jamal, I L. R. 1 Bom. 633, referred to ... ... 467 

Janoki De'bi v. Gopal Achanya, I. L R. 9 Calc. 766 : L. R. 4 

LA. 76 ... ...' ... ... ... 712 

Jarip Khan ?.?, Dorfa Bewa, 17 C. W. N. 59 ... ... 181 

J as want Rai v. Athavale, 5 Cr. L. J. 439 ; 10 Puuj. Ree. 23, 

referred to ... . ... ... 591 

Jawadal Huq v. Ram Das Saha, I. L. R. 24 Calc. 143 .. 166 

Jaw&hir Singh v, Lachman Das, 9 C W. N. 745 ... ... 251 

Jay narain v. Kadarabini, 7 B. L. R. 723 note, referred to ... 505 

Jobseu v, East and West India Dock, L. R. 10 0. P. 300, 

fol owed ... ... ... ... ... 494 

Joe wandas Dhanji v. Ranchoddas Chaturbhuj, L L. R. 35 Bom. 

103 ... ... ... ... ... 916 

Jefferies v. G. W. Railway Company, 5 El. & BI. 802, referred to 734 

Jeolal Mali ton v, Lokenaraiu, 16 C. W. N. 466 ... ... 853 

J hapajhannessa Bibi v. Barna Sundari, 16 C. W. N. 1042; 16 

C. L. J. 283 ... ... ... ... 255 

Jib Lai Gir v. Jogmohan Gir, I. L. R. 26 Calc. 576, followed ... 672 

Jijoyiamba Bayi Saiba v. Kamkshi Bayi Saiba, 3 Mad. H C. 424 1122 

diva Nat ha v. Emperor, 16 Bom. L. R. 138, referred to ... 1025 

Jivaji v Fakir, 14 Born. L. R. 395 ... ... ... 777 

Jogendra Chandra Roy v. Shyam Das, I. L. R. 36 Calc. 543 ; 9 

CL. J. 271 ... ... ... ...112,915 

Jogendi a Narayan Bose, In the matter of, 5 U. W. N. 48, referred 

to ... ' ... ■ ... . ... ... ' 685 

Jogendrr Nath v. Debnath, 8 0. W. N. 113 ... ... 251 

J ogendra Nath Mookerjee v. Emperor, I. L. R. 33 Calc. 1. followed 1 152 


lahan Chandra Mitter v. Raja Kamraujan Cimkrabutty, 2 C. L, J, 
125 

Isshar Shyam Chand Jiu v. Ram Kanai Ghose, I. L. R. 38 Calc. 

526 ; L. R. 38 I. A. 76, distinguished 
IsmaJji I bra him ji Nagree v, N. C. Macieod, Receiver, I. L. R. 1 3 
Bom. 138 

Ispahani v. Clumdi Charan Pal, 9 C. W. N. cxcvii, referred to 
Issur Chandra v. Gopal Chandra, I. L. R 25 Calc. 98 referred to 
la war Ohunder v, Satisii Chunder, I. L. R. 30 Calc. 207, referred to 



xiii 
Page, 

743 

248 
562 

217 
376 
575 
118 
312 
812 
1004 
1157 
591 

Joykisliore Chowdhry v. Panehoo Babu, 4 C. L. R. 538, followed 944, 951 
•Joy Kumar Dutt Jha v. Esriree Nand Dutt Jha, 18 W. R. 475, 

followed ... ... ... ... 178 

Joy Narain Giri v. Girish Chunder Myti, I. L. R. 4 Calc. 434 ; 

L. R. 5 I. A. 223, referred to ... ... ... 1032 

Joy Prokash Lnll v. Sheo Golam Singh, I. L. R. 11 Calc. 37 
Joy Sankari Gupta v. Bharat Chandra Bardhan, I. L. R. 26 Calc. 

434, distinguished 

Joykissen Mookerjee v . Collector of East Burdwan, 10 Moo. I. A. 

16 

Juggeewundas Keeka Shah v. Ram Das Brijbookundas, 2 Moo 
I. A. 487 ; 6 W. R. P. C. 10 
Juggesur v. Bissessur, 12 C. L. R. 281 ... 

Jug eswar v, Panchcowreer 144V-. R. 154 
Julia, The, 14 Moo. P. C. 210 

Junab Ali I?. Emperor, I. L. R. 31 Calc. 783, referred to 
Jurakhan Singh v. King-Emperor, 7 O. L J. 238, followed 
Justices of the Peace for Calcutta v. The Oriental Gas Co., 8 

B. L. R. 433, refeired to ... ... ... 450, 857 


IC 

Kalfl Sardar v. Chunder Nath Nag Chowdhry, I. L. R. 20 Calc, 

590 ... . ... ... ... ... 880 

Kaiiash Chandra Adhikari v. Karuna Nath Chowdhry, 18 O. W. N. 

477, followed ... ... ... , ... 1 

Kalai Haidar v . Emperor, I. L. R. 29 Calc, 779 ... ... 1133 

K ala nand Singh v. Syed Sarafafc H ossein, 12 C. W. N. 528, 

referred to ... ... ... ..* 46, 779 

Kali Oharan Dutt v. Surjoo Coomar Mundle, 16 C. L. J. 591 ... 97 

Kali Das Chuckerbutty v . King- Emperor, 15 G. W. N. 463 ... 15 

Kali Kishen Tagore v Golam Ali, I. L. R. 13 Calc. 3 ... 39 

Kali Komal Mozumdar v, Uina Sunkar Moitra, I. L. R. 10 Calc. 

232 : L. R. 10 I. A. 138 ... ... ... 952 

Kalidas Mullik w Kanhaya Lai Pundit, I. L. R. 11 Calc. 121 ; 

* L. R. 11 I. A. 218 ... ... ... ... 437 

Kalin v. Manni, I. L. R. 23 All. 93 ... ... ... ' S28 


103 

111 

39 

112 

116 

852 

1128 

1143 


TABLE OF GASES CITED 


Jogendra Nath Singh v. Kali Charan Roy, 9 O. W. N. 663, 
distinguished ... 

Jagesh Chandra v, Benode Lai Roy, 14 C. W. N« 122, dissented 
from 

Jogeshwar Mazumdar v. Abed Mahomed Si rkar, 3 C. W. N. 13 ... 
Jogeswar Atha v. Ganga Bishnu Ghattack, 8 C. W. N. 473, 
dissented from 

Jogeswar Narain Deo v. Ram Chandra Dutt, I. L. R. 23 Calc. 670 
Jogjiban v. Deoshankar, 1 Bor. 394, referred to 
John Card v . William Hope, 2 B. & C. 661 ... 

Johnstone v. Milling, L. R. 16 Q. B. D. 460 

•Jolly v. Handcock, 7 Ex. Gh. 820 

Jonardar Dobey v. Ramdhone Singh, I L. R. 23 Calc, 738 

Jones, Ex parte , L. R, 18 Ch. D. 109, followed 

Joy Chandra Sarkar v. Emperor, I. L. R. 38 Caic. 214, referred to 


TABLE OF OASES CITED. 


xi v 

■ . Page. 

Kally Prasonno v. Dinonath, 1 B. L. B. 56, referred to , ... 505 

Kally Prosanno Ghose r. Gocooi Chunder Mitfcer, I. L. R. 12 

Calc. 295 ... ... ... ... ... 435- 

Kally Snndery Dabia, In the mitter o* the petition of \ I. L. R. 

6 Calc. 594 ... ... ... ... 874 

Kalu Mirzar. Emperor, I. L. R. 37 Calc. 91, followed ... 1024 

Kamal Kamini Debi v. Chairman, Howrah Municipality, S. A. 

No. 2134 of 1907 (unreDorfeed) ... ... ... 130' 

Kamini Debi r. Aghore Nath Mukherji, 11 0. L. J. 91 ... 909, 920 

Kamla Knar v. Har Salmi, (1888) AH. \V. N. 187 ... ... 2l6 

Karim Baklmh v. King- Emperor, 2 Cr. L. J. 66, followed ... 1152 

Karmi Khan t. Brojo Nath Das, I. L. R. 22 Calc. 244, referred to 547, 770 
Kartick Chunder v. Crour Mohun, 1 W. R, 48, referred to ... 575 

Karunakar Mahati v* Niiadhro Chowdhry, 5 B. L. R. 652 ; 14 

W. It 107, overruled ... ...* ... ... 335. 

Kasliee Mohun Roy v. Raj Gobi ml Olmckerbutfcy, 24 W. R. 229 8- 

Kashi Chandra v. Kailas h Chandra, 1. L. R. 26 Calc. 356, 

referred to ... ... ... ... 28’ 

Kasimshree Lie hi v. Greesh Chunder Lahorbe, (1864) W. R. 71 ... 950 

Kathama Natehiar v. 1 erasing a Tever, L. it 2 I. A. 191, referred 

to ... ... ... ... ... 695' 

Kaveri Ammall r. Sastri Rainier, I. L. R. 26 Mad, 104 ... 219 

Keurley t» Thomson, 24 Q. B. D. 742 ... ... ... 122 

Kedar Nath Kar i\ King- Emperor, 3 0. L J, 357. distinguished " 542 

Kedar Nath Roy e. Amrita Lai Mookerjee, H> C. L. J. 342 ... 4 

Kedar nath Donzelle, 20 W, R. 352. referred to ... ... 505 

Kennedy ta Green, 3 My. & K. 699- ... ... 1052' 

Kensington, JSjk parte', 2 .Ves & B. 79 ... ... 899 

Kefctiboi r. Queen- Empress, I. L. R. 27 Calc. 993, distinguished 153 

Khagarum Das i\ Ramson kar Das, L L. R. 42 Calc, 652, referred 

to ... ... ... ... ■ ... . 632 

Khasrati Lai r. The Secretary of State for India, 1. L. K. 11 

AIL 378 ... ... ... ... ^ ^ ... 667 

Ivhajeh Saiimullah e. Abu! Khair M. Mustafa, 1. L. R. 37 Calc. 

263, followed ... ... ... ... 467 

Kbandova i\ Apaji, I, L. R. 2 Bonn 370 ... ... 777 

Khantomom Dasi v. Bijoy Chand Mahatab, I L. R. 19 Calc. 787 569 

Kharda Co.. Ld., r. Durga Churan Chandra, 1 1 C. L. J. 45 ... 93 

Khetpal v. Tikam Singh, 1. L. R. 34 All. 396 ... ... 915 

Kbctter Kris to Mittvr r. Kally Prosaimo Ghose, L L. R. 25 Calc. 

887, referred hi ... ' ... ... ... 676 

Khobari Singh r. Ram Prasad- Roy, 7 0. L. J. 387 ... 49 

Khou Sit Hob c, Lim Tnean Tong, [1912] A. C. 323 ... 852 

K hour, shed jee Manikjee v, Mehrwaujee K hours bed jee, 1 Moo, L A. 

431 * ... * ^ . ... ... 851 

Khwaja Muhammad Khan r. Nawab Ilmsaini Begum, I. L. R. 32 

AIL 410 ; L. R. 37 I. A. 152 . ... ' ... ... 75* 

Khyroonissa v. Salehoemissa Khafcoon, 5 W. R. 238 ... 38- 

King- Emperor t\ Kaim Khan, (1906) Punj. Rec. 18, approved ... 1)24 

King- Emperor v. Pnrmeshur, 1 Or. L. J 459, approved ... 1024 

Kirtibas e. Gopal Jiu, 19 C. L, J. 193, referred t<> .-»» ... 505* 

Kishan Prasad Sin! m ?? Purnenda Narain Stnha, l5 C. L, 4. 40 ... 835 

Kislien Pershad Panday r. Tiittkdlmri Lull, L L U. .18 Calc. 182 862 

Kishore Sirkrr r. King- Emperor, 8 C. W. N. 517- ... ... 07 £ 



• ' ' ' ' . 

TABLE OF CASES CITED. xv 

Paoe. 

Kondamodalu Linga Keddi v. Alluri Sarvarayiidu, L L. B. 34 Mad. 

221, applied ... ... .. ... 211 

Konerrav v. Gurrav, I. L. R. 5 Bom 589, referred to ... 459 

Kooldeep Narain Singh r. Madadeo Singh, 8 W. R. 199 ... 769 

Kreglirger v. New Patagonia Meat & Cold Storage Co., [1 914] 

A. C. 25 ... ... ... ... ... 7 

Kripa Nath Chakrabuttv v. Sheikh Ann, IO C. W. N. 944, referred ' 

to ... * ... ... ... ... 195 

Kristamma Naidu v. Chapa Naidu, I. L. R. 17 Mad. 410 600 

Kndratulla % Mohini Mohan, 4 B. L. R. 134, referred to ... 468 

Kumud Bandhu Das Gupta v. Kisho'ri Lai Goswami, S. A. Nos. 488 

and 838 of 1909 (unreported) ... ... ... 130 

Kupur r. Sebak Ram, 1 Bor. 405, referred to ... ‘ ... 575 

Kurrutulain v. Nuzbatuddowla, I. L R. 33 Calc. 11 6 ; L. R. 32 

I. A. 244 ... ... ... .. ... 698 

Kuthaperumal v. Secretary of State, I. L. Pt. 30 Mad. 245, refer- 
red to ... ... ... ... ... 505 

L 

Laing v. Stone. 2 Man. & Ry. 561 ; Moo. & M. 229, referred to 632 

Lakhi Narain v. Sri Ram, 15C. W. N. 920 ... 621 

Lakh sman as wain i Naidu v. Ran gamma, I. L, R, 26 Mad. 31, 

referred to ... ... ... ... ... 28 

Lakhsminaraya.na v. Dasu, I. L. R. 11 Mad. 288, referred to ... 575 

Lai Mahomed Sarkar v. Jagir Slieikh, 13 C. W. N. 913 167 

Lala Joti Lai v Durani Kower, (1864) B; L. B. (F. B.) 67 ; 

W. R.(F. B.) 173 ... ... ... ... 966 

Lala Kirut Narain v. Palukdhari Panday, I. L. R. 17 Calc. 326 ... 612 

Lai it Mohan Das v. Radharaman Saha, 15 C. W. N. 1021 ... 699 

Lali v. Emperor, 15 Cr. L. J. 567 ; 17 0. C. 92, dissented from ... 1143 

Lull Dhari Roy v. Brojo Lali Singh, 10 W. R. i 01 ... ... 756 

Lancaster, Ex parte,, 25 Ch. D. 311 ... ... ... 647 

Larios v, Gurety, L. R. 5 P. C. 346, followed ... ... ' 59 

Lawford v. Billericay Rural Council, [1903] 1 K. B. 772 ... 819 

Le Feuvro v. Miller, 8 E. & B. 321, referred to ... ... 791 

Lekraj Roy v. Mahtabchand, 14 Moo. I. A. 393 ... ... 854 

Lilanund Singh v. Munoranjau Singh, 13 B. L. It. 124 ... 769 

Liquidati* n Assets v. Willoughby, [1898] A. C. 321 ... 75 

Liverpool Borough Bank v . Turner, 1 John & H. 159 ; 2 De G. 

F. & J. 507 ... ... ... . ... 811 

Lloyd r. Collett, 4 Brown C. C. 469 ... ... 824 

L’oyd v. Grace, [1912] A. C. 716, followed ... ... 512 

Lloyd v. Guibert, 6 B. & S. 100 ; 122 E. R. 1134, followed ... 333, 408 

London and Birmingham Ry. Co. r. Winter, (1840) Cr. & Pli. 57 819 

London Chatham and Dover Railway Company u... South Eastern 

Railway, [1891] l Ch. 120, referred to ... ... 632 

Lord v. Lord, L. R. 2 Ch. App. 782, referred to and followed . 201 

Lukhi Narain v. Sri Ram Chandra, 15 C. W. N. 921, followed ... 178 

Luteefun v. Bego Jan, 5 W. R. 120 ... ... ... ' 38 

Lutf Ali Khan v. Asgnr Reza, I. L. It. 17 Calc. 455... ... 876 

Lysaght v. Edwadrs, L. R. 2 Ch. D. 499 ... ... 996 



XVI 


TABLE OF CASES CITED 


PAGE. 

M 


M abulia Sardar v. Rani Hemangini Debi, 11 C. L. J. 512 
McCraken v, San Francisco, 16 Calif. 591 
McDaniels v. Robinson, 26 Vermount 316 ; 52 Am, Dec. 574 
McGowan v. Dyer, L. R. 8 Q. B. D. 141, referred to ... 

Maclntire v. Pryor, 173 U. S. 38 

Mackay v. Commercial Bank, L. R. 5 P. C, 394, referred to 
Madan Mohan v. Gaja Prasad, 14 C. L. J. 159 
Madhav.ji Bbauji v. Ramnatb Dadoba, F. L R. 30 Bom. 457 
Madho Pars had v. Meherban Singh, I. L. R. 18 Calc. 157 ; L. R 
17 I. A. 194, referred to ... 

Maclhusudan Maudal v. Radhika Proaad Das, 16 C. L. J. 349 
Madras Building Company v. Rowlandson, I. L. R 13 Mad. 383 ; 

X. L. R. 15 Mad. 268, followed 
Mahadu Garni v. Bayaji Sidu, L L. R 19 Bom. 239 ... 

Mahammed v. Ahmed Bhai, I. L. R. 25 Bom. 327 referred to 
Mahant Ramanooj Doss v. Mahant Debraj Doss, 6 S, D. A. 
(Beng.) 262, referred to 

Maharajah Juggernath Sahai v. Mus^amafc Mukhun Koonwur, 
3 W. LI. 24... 

Maharajah Rajendur Kishwur Singh Bahadur v. Sheopursun 
Misser, 10 Moo. L A. 438 ; 5 W. R. P. C 55 .. 

Mahendra Math v. Jadu Nath, 9 0. Ij. J. 107 ... 

Mahomed Golab v. Mahomed Sulliman, X. L. R 2 1 Calc. 612, 
referred to ... 

Mahomed Ibrahim v. Ambika, I. Xj. R. 39 Calc. 527 ; L. II. 39 
I. A. 68 ... 

Maiden v» Janakiramayya, I. L. R. 21 Mad 271 
Manders v, Williams, 4 E.<eh. 339, referred to 
Manekji v. Secretary of State for India, (1896) Bom. XL J. 529, 
followed 

Manik Borai v. Bant Oh. Mandal, 13 C. L. J. 649 
Manikyamala Bose Nando Kumar Bose, I, L. R. 33 Calc. 1306 
Manila! Rewadat v. Bai Rewa, L L. R. 17 Bom. 

Manji Kari rubai a. Hoorbai, 1. L. R. 35 Bom. 342, followed 

Manly v. Patterson, I. L. H. 7 Calc. 339 

Manna Lai v. Saniandu, (1908) P. R. 46 

Mansab Ali ®. Nihal Chand, L Ij. R. 15 AIL 359, referred to 

Mansell v. Regina, 5 E. & B. 54, followed 

Maim Miva v. Empress. X. L. XL 9 Calc. 371, followed 

Marlborough v. Strong, 4 Brown P. C. 539, referred to ... 

Marriott v Hampton, 7 T. R. 289, distinguished 

Marsden, In re , 25 Ch. I). 311 

Marshall v. B. and O. R. R. Company, 16 Howard 314 
Marshal! v. Corporation of Queenborough. 1 Sm. & St. 520 
Matangini Chaudrmraui v. Sreenath Das, 7 C. W. N. 552 
Mathura Mohim Lahiri v. Uma Sundari Debi, 1. L. R. 25 Calc. 34 
Mali Lai v, Amin Chand, 1 C. L. I. 211 
Maxwell v f Dulwich College, 4 L. 3. Ch, 138 ... 

Mayor of Drogheda v. Holmes, 5 IX. L* C. 480 ; 101 R. R. 251 ... 
Meckjee Khetsee v. Kasowjee Dev a Chand, 4 C. L. R. 282 
Meguire v. Corwine. 1.01 U. S, 108 ... ... ... 

Meheroordssa t?. II ur Churn, 10 W. R. 220, referred to 


98 

815 

822 

511 
519 

512 
832 
221 

1032 

36 

1053 

966 

468 

707 

971 

37 
255 


217 


75 

655 

734 


230 

186 

435 

758 

1053 

876 

658 

857 

103 

13 

632 

269 

647 

119 

■819 

561 

005 

255 

819 

819 

148 

119 

505 


TABLE OF CASES CITED. xvii 

Page. 

Melbourne Banking Corporation v. Brougham, 4 App. Caw. 165 ... 819 

Merry v. Ryves, 1 Eden 1. referred to ... ... ... 682 

Mersey Steel and Iron Company v> Naylor Benzon & Co., 9 App. 

Gas. 434, referred to ... ... ... ... 792 

Miajan v. Minnat Ali, I. L. R. 24 Calc. 521 ... 166 

Mich ell v . Wilson, 25 W. R. 380, referred to ... ... 857 

Middleton v. Pollock, L. R. 2 Ch. D. 104, followed ... ... 521 

Milan Khan v. Sagai Bepari, I. L. R. 23 Calc. 347 ... ... 849 

Milburn v. Wilson, 31 Can. Sup. Court 481 ... ... 519 

Mills v. Armstrong, L. R. 13 A. C. 1 ... ... ... 7 

Minakshi v- Subramanya, I L. R. 11 Mad. 26 ... ... 871 

Minatooneasa Bibee v. Khatoonessa Bibee, 1. L. R. 21 Calc. 479, 

referred to ... ... ... ... ... 124 

Misir Ragho Bardial v. Sheo Baksh Singh, I. L. R. 9 Calc. 439 ; 

L. R. 9 1. A. 197 ... ... ... ... 698 

Mohabir Prosad Singh v. Adhikari Kunwar, I. L. R. 21 Calc. 473 877 

Mohendra Nath Mookerjee v. Kali Prosad Johuri, I. L. R. 30 Calc. 

265, referred to ... ... ... ... 505 

Mohesh Lai v. Mohant Bawan Das, 1. L. R. 9 Calc. 961 ; L. R. 

10 I. A. 62 ... ... ... ... 69, 75 

Mokhada Dassee v Nundo Lall Haidar, I. L. R. 28 Calc. 278 ... 3 

Mollow March v. Court of Wards, 10 B. L. R. 312, referred to ... 733 

Monindra Chandra Nandy Troylukho Nath Burat, 2 C. W. N. 

750, discussed and distinguished ... ... ... 1052 

Monobar Das v> Futteh Chand, I. L. R. 30 Calc. 979 ... 9Q9 

Montgomerie & Co, Ld., v. Wallace James, [1904] A. C. 73 ... 313 

Moohummad Sadik v. Moohummud Ali, 1 Mac. Sel. Rep. 22, 

followed ... ... ... ... ... 467 

Moore v, Crofton, 3 J. & L. 438 ; 7 Ir. Eq. Rep 314 ... 824 

Morford v. Ambrose. 3 J.J. Marshall Ry. 688 .... ... 638 

Moroney, In re, L. R. 21 Ir. 27, followed ... ... 521 

Morrison v. Verse hoy le, 6 C. W. N. 429, referred to ... .... 511 

M-oses v . Macferlaan, 2 Burr. 1009 ... ... ... 273 

Moti Lai v. Amin Chand, 1 C. L. J. 211 ... ... 250 

Motilal v. Govindaram, I. L. R. 30 Bom. 83, referred to ... 512 

Modi Dura v. Naurangi Lall, 4 C. W. N. 351, followed ... 1153 

Mowla Buksh «. Kishen Pertab Sabi, I. L. It. 1 Calc. 102 . ... 876 

Mrinalini v. Abinas, 11 C. L. J. 533 ... ... ... 277 

Mud boo Scodun Sundial v. Suroop Chunder Sirkar Ohowdhry, 

4 Moo. LA. 431 ... ... ... ... 854 

Muhammad Abdul Majid v. Ahmed Saveed, 11 All. L. J. 673, 

referred to ... ... ... ... ... 468 

Muhammad Ibrahim v. Emperor, 16 Cr. L. J. 100, approved ... 1024 

Muhammad Kumtaz Ahmad v. Zubaida Jan, I. L. R. 11 AIL 460 ; 

L. It. 16 I. A. 215 ... # ... ... ... 854 

Muhammad Zahiruddin v. Nuruddin, 17 Mad. L. J. 7 ... 180 

Mohammed r. Syed Ahamed, 1 Bom. H. C. R. 18, referred to ... 467 

Mukhoda r. Kulliani. 1 Mac. Sel. Rep. 82, referred to ... 575 

Mulji Virji v. Bangabashi Saha, 9 C. W. N. 502 ... .... 876 

Mullins v. Smith, 1 Drew & Sm. 204, referred to and followed ... 201 

Muiraj Khatan v . Vishwanath Prabhuram Vaidva, I. L. R. 37 Bom. 

198 ; L. It. 40 L A. 24 ... . / ... ... 998 

Mungul Pershad Dichit v. Grija Kant Lahiri Chowdhury, L. R. 

8 L A. 123 ... ... ... ... 915 




xviii TABLE OF CASES CITED. 


Municipal Corporation of Toronto Virgo, [1896] A. 0. 88 ... 

Munranjun Singh v. Rajah Loelanund Singh, 3 W. R. 84, overruled 
Munsoc.b Bibee v. Ali Meah, 17 W. R. 358 
Mtiruga Chetty v. Raja Sami, 22 Had. L. J. 284, referred to 
Mussamat Lakhu Kowar ». Ray Hari Krishna Singh, 3 B. L. R. 

A. C. 226 ; 12 W. R. 3, overruled ... 

Muss am at Khatoon Koonwar v. Balm Hurdoofc Xarain Singh, 
20 W. R. 163 

Mutfcu Ramaiinga Setupati v. Perianayagum Pellai, L. R. 1 I. A. 
209, referred to 

■ N 

Nabiu Caaudra e. liadha Kisiiore, 11 C. W. X. 859, referred to ... 
Nabiu Chandra Tripati.w. Praukrishna Dey, I. L. E. 41 Calc. 108, 
distinguished 

Xag'indas E hag wandas r. Bachoo Hurkissemlas, I. L. R, 40 Bom. 
270, referred to 

Najibulla Mulia c. Nusir Mistri, 1. L. R. 7 Calc. 196, referred to... 
Kami Kisiiore Lull i\ Ahmed Ata, I. L. R. 18 AIL 69. referred to 
Narnia Kisiiore Singh v. Emperor, X. L. R. 35 Calc. 454 
Xanda Kumar Sirkar v. Emperor, 11 C. W. N. 1128, dissented from 
Xiujui Ahmad v. King-Emperor, 1 1 All. L. J. 13, dissented from 
Xarak Lull v. Man goo La II, 22 C. L. 4 380, referred to 
Xara*amma v. Subbarayudu, 1. L. R, 18 Mad. 364 ... 

Xarasammai v, Balaramacharlu, 1 Mad. H. C. R. 420 ... 

X a ray an bin Babaji i\ Natbaji Durgaji Mar wadi, I, L. XL 28 Bom. 
201, referred to ... 

Xarendra Xuth Sircar r m Kamalbasiui Dasi, I. L. R. 23 Calc. 563, 
referred to ... 

Xarsingh Dyal Sahu t\ Ram Xarain Singh, 1. L. Ii. 30 Calc. 883, 

■ followed ... ... ... . ... . . ... 

Xathnhhai v. Debi Das, 12 Bom. L. R. 95 

Xationai Exchange Company r. Drew, 2 Macq. II. L. 103, referred 
to 

Xawab Nazim of Bengal i*. Ileera Lull Seal, 10 B. L, II. 444, 
referred to .... ... . ... . ... * ... 

Xawab Shah Aru Begum i\ Nanhi Begum, 11 C. W. X. 130 
Xidhan Singh /*. King- Emperor, 1 Cr. L. J. 509 ; 5 Punj L: E. 

252, dissented from ... ... ... 

Nikmija Behary v. Radha Ki shore. 22 C. L. J. 148, referred to ... 
Nihnoui Singh r. Bakra Nath Singh, I. L. R. 9 Gale. 187 
Nilmoriy Singh Deo r. Eiressur Banerjes, I. L. B. 10 Calc. 744 
Ximai Chaml v. Golarn Hos-ein, I. L. It. 37 Calc. 179, referred to 
Xita Ram r. The Secretary of State for India. L L. R. 30 
All 170 

Nobin Oh under Pooshake ivKutijo Cl mnder Chatter jee. 25 W. Ii. 

363 ... ... ... ‘ ... ■ ‘ ... 

Noble in Ward, 4 II. & C. 149 ; L. R. 1 Exch.,177, referred to ... 
Nobodeep Ch under Shaw. In re, I. L. R. 33 Calc. 08 
Xcrcndra Nath Sircar r. Kamalhasini Dasi, 1, L. K. 23 Oak. 503 : 
L. R, 23 I. A. .18 

North Eastern Railway./*. Hastings, [1900] A. €* 200 
Nowell r. Worcester, 9 Ex cl a 457 96 R. R. 793 


Page. 

810 

333 

85(1 

857 

333 

98 

701 


85') 

792 

1157 



434 

373 

814 



TABLE OF OASES CITED. 


xix 


Page. 

Nubeen Chunder Paul *. Stephenson, 1 5 W. R. 534, referred to ... 442 

-Naffer Chandra Pa) Chowdhry v. Rajendra Lai Goswami, I. L. R. 

25 Calc 167, approved ... ... ... 570, 779 

Nursey v. Harrison, I. L. R. 37 Bom. 511 ; ]5 Bom. L. R. 781 ... 828 

o 

Ob hoy Charan v . Hari Nath. I. L. R. 8 Calc. 72 ... ... 112 

Obhoy Chunder Roy Chowdhry v. Pearee Mohan Gooho, 13 W. R. 

(F. B.) 75 ; 5 B. L. R. 347, explained ... ... 459 

Older Shaw Halt, 12 A. & E. 590 ... ... ... 496 

Oliver v. Hinton, [1899] 2 Ch. 264 .. ... ... 1C 82 

Ornda Bibee, In the goods of , 1. L. R. 26 Calc. 407, referred to ... 231 

Oriental Finance Corporation v. The Mercantile Credit and Finance 

Corporation, 2 Bom. rl. C. 282, referred to ... ... 858 


p 


Padrna Kumari Debi v» Court of Wardsj I. L. R. 8 Calc. 302 ; 

L. R. 8 I. A. 229, followed ... ... ... 944 

Paltoo Panday i\ Sri Newas Prcsad Singh, 18 0. W. N. 165 ... 611 

Panduraug v, Anant, 5 Bom. L. R. 956 ... ... ... 851 

Parasharampant Sadashivpant v. Rama, I. L. R. 34 Bom, 202 ... 359 

Parson v, Thompson 1 H. Bl. 322 ; 2 R. R, 773 ... ... 118 

Patmore v. Colburn, 1 Or. M. & R. 65, referred to ... ... 791 

Pearson v. Dublin Corporation, [1907] A. C 851, referred to ... 511 

Pearson v. Pearson, 27 Ch. I). 145 ... ... ... 7 

Peary Mohun Mookerjee v . Badul Chandra Bagdi, I. L. R. 28 Calc. 

205 ... ... ... ^ ... ...166,181 

Peek Ray, [1894] 3 Ch. 282 ... ... ... 303 

Percival v* Collector of Chittagong, I. L. R. 30 Calc. 516 ... 222 

Perry Ilerrick v . Atwood, 25 Beav. 205 ... ... 1064 

Philadelphia Railway Co. v. Derby. 14 Howard 480 ... 5 19 

Piehakutty v Narayanappa, 2 Mad. Ii C, R. 243, discussed and 

distinguished ... ... ... ... 115 

Pimental v. San Francisco., 21 Calif. 351 ... ... 816 

Pinkard v. Ingersoll, 12 Alabama 441 ... ... 638 

Pira Abdulla v Emperor, 15 Cr. L. J. 378, approved ... 1024 

Pirthi Pal v. Jowaliir Singh. I L. R. 14 Calc. 493 ; L, R. 14 1 A. 

37 ... ... ... ... ... 1038 

Pifcfcapur Raja v. Buchi Sitayya, I. L, R. 8 Mad. 219 ; L. R. 12 
’ I. A. 16 ... ... ... ... ... 699 

Platter v, Elkhart County, 103 Ind. 360 ; 2 N. E. 544 ... 8 15 

Pleader, In re a, 18 Mad. L. J. 184, referred to ... ... 685 

Pleader, In the matter of a first grade , I. L. R. 24 Mad 17, 

referred to ... ... ... ... 685 

Plotner a. Warehouse, 122 S. W. 443 ... ... ... 638 

Pole v. Leask, 33 L. J. Ch. 155 ... ... ... 535 

Pooley v. Driver, 5 Ch. D. 458, referred to ... ... 733 

Pott v. Flather, 16 L. J. Q. B. 366 ... ... ... 496 

Prankissen Lalia v. Noyanmoney Dassee, I. L. R. 5 Calc. 222, 

referred to ... ... ... ... 64 



XX TABLE OF OASES CITED. 

Page* 

Pratap Chandra Mukerji v. Empress, 11 C. L. R. 25 ... 849 

Prayag Naraln v. Chedi Rai, 14 0. W. N. 1093 ... ... 72 

Premji Trikumdas, In re , I. L. R. 17 Born. 514, referred to ... 285* 

President and Governors of Magdalen Hospital v. Knotts, 4 App. 

Gas. 324 ... ... ... ... ... 39 

Preston v. Strutton, 1 A rist. 50, referred to ... ... 734 

Price « Asshefcon, 1 Y. & 0. Exch. 82 ; 41 It. R. 222 ... 82ft 

Price v. Dyer, 17 Ves. 356 ; 11 R. R. 102 ... ... 820 

Pringle v. Gloag, 1 Oh. D. 676 ... ... ... 934 

Pifcchard m Roberts, L. It. 17 Eq. 222, referred to ... ... 67ft 

Prithi Ohand Lai Ohowdhury v. Basarat Ali, I. L. R. 37 Calc. 30 608. 

Pro tap Chandra Das v. Rises war Praraarnck, 9C. W. N 416, 

referred to ... ... ... ... ... 195* 

Providence Town Co. v Norris, 2 Wallace 45 ... , f .. 113 

P ura n Dai v. Jai Narain, I. L. R. 4 All. 482, referred to ... 575 

Purnia v. Torah, 3 Wyman’s Rep. 36, referred to* ... ... 505 

Putin Lai v, Parbati Kuriwar, 19 C. W. N. 841 ... ... 3 

Q 

Queen v. Charretie, 13 Q. B. 447 ... ... ... 113 

Queen t\ Edwards, 13 Q. B. I). 58ft ... ... ... T 

Queen v. Martin, 5 Q. B. D. 34 ... ... ... 423- 

Queen v. Niijum Ali, 6 W. R. Or. 41, distinguished ... ... 783 

Queen v. St. Mary’s Whitechapal, 12 Q. it. 120, followed ... 973 

Queen-Empress v. Abbas All, I. L. R. 25 Dale. 512, followed ... 421 

Queen-Empress a. JuaJa Prasad, I. L. R. 7 All. 174, referred to ... 13 

Queen-Empress v. Mehrban Singh, I. L. R. 6 All. 626 ... 1006 

Queen- Em press t\ Pirfchi Pul Singh, (1898) Ail W. N. 154, 

approved ... ... ... ... 1024 

Queen- Em press y. Rahim Bakhsh, I. L. R. 20 AIL 206, referred to 1025 
Queen- Empress 'a. 81mm Lull, I. L. R. 14 Calc. 707, referred to 173, 1 152 
Queen-Empress v. Sheik Bean*, I. L. R. 10 Mad. 232, followed ... 1152 

Quinn ?\ Leathern, [1901] A.C. 49 ... ... ... 657 

R 

Raillia Kisliore v. Durga Nath, I. L. R. 32 Calc. 162, referred to ... 54? 

Rodha Prasad MuIIiek i\ Uaneemoni Dassi, I. L. It. 35 Calc. 896 ; 

L. R. 35 LA. 118 ... ... ... ... 435 

Radha Prasad Mullick t>. Ranee Maui Dassee, I L. R. 33 Calc. 947 951 

Eadldka Nath Sark a r v Rakiml Raj Graven, 13 C. W. N. 1175 ... 570 

Raghojirao Saheb i\ Lakshmanrao Saheb, I. L. It. 36 Bom. 639 ... 372 

Rag iso barium! Doss r. Sadhu Churn Doss, I. L. It. 4 Calc. 425 ... . 952 

Eaghuhar Sain v. Pratap Udaya Nath Sabi Deo, unreported ... 1 38 

Rahim Khan t\ Dada Miya, I, L. It. 34 Bom 101 ... ... 77ft 

Rahimuddi Munshi v Xalini Rant a Laliiri, 13 C. W. N T . 407 dis- 
tinguished ■ ... ...■ ... ... 46, 779 

Ralmimiiismi Bibi r. Slmik Mamk Jan, 19 C. W. N. 76. approved... 158 

Raj Kumar Roy u. Alimuddi, 17 0. W. X. 627 ... ... 171 

Rajkumar Pratap Sahav %k Ram La! Singh, 5 C. L. J. 638 ... 604 

Raj Ltikhee *>. Gokool Ohumler, 13 Moo. 1. A. 209, referred to ... 574 

Raj Narain Roy r. Bhagahat Chnmkr Nandi, I. L. It. 35 Calc. 315 673 


TABLE OF OASES CITED. 


XXI 


Page. # 

Baja v. Subbar ay a, I. L. It. 7 Mad. 253 ... ... ... 952 * 

Raja Lilanand Singh Bahadur v. Thakur Munorunjan Singh, 13 l 

B. L. R. 124 ; L*. R Sup. Voi. 181, followed ... ' ... 333 

Raja Setrucherla Ramabhadra v. Rafa Setrucherla Virabhadra Sur- 

yanarayana, L L. R. 22 Mad. 470 * L. R. 26 L A. 167, 

referred to ... ... ... ... 459 

Raja Sreenath Itoy v Romesh Chandra Aeharyya Chaudhuri, 12 

C. W.N.897 ... ... ... ... 909 

Raja Vurmah Valia v. Ravi Yurmah Kunhi Kutti, I. II R. 1 Mad. 

235 ; L. R. 4 I. A. 76, referred to ... ... ... 707 

'Rajah Leelaniind Singh v. Thakoor Manorunjun Singh, 5 W. R. 

101, over- ruled ... ... ... ... 333 

Rajah Modenarain Singh v. Kant LalJ, (1859) S. D. A. 1572 ... 368 

Ram Bhurosee v. Bissesser, 18 W. R. 454, referred to ... 505 

Ram Chand Sen v. Audaito Sen, I. L. R. 10 Calc. 1054 ... 1X6 

Ram Charan Chanda Talukdar v. Tarifulla, I. L. R. 39 Calc. 774... 600 

Ram Charan Das v. Gaya Prasad, I. L. R. 30 All. 422, applied .. 211 

Ram Chunder v. Mariiek Chunder, I. L. R. 7 Calc. 428 ... 260 

' Ram Chunder Dutfc v. Juges Clftinder Dutt, 12 B. L. R. 229 ; 

19 W. R. 353 *4. ... ... ‘ ... 768 

Ram Chunder^ Surma v. Gungagobind, 4 Mac. Sel. Rep. 147. 

referred to ... ... ... ... 575 

Ram Das v. Bhagwat Das, 1 All. L. J. 347 ... ^ 5 ... 260 

p Ram Das Seiri v. Stephenson, 10 W. R. 366, referred to . ... 442 

I Ram Kawal Singh v. Ram Ki&hore Das, I. L. It. 22 Calc. 506, 

referred to ... ... ... 575 

Bam Krishna v. Bliimabai, 1. L. R. 15 Bom. 416 ... ... 655 

Ram Mohan Pal v. Sheik Kachu, I. L. R. 32 Calc. 386 ; 9 C. W. 

N. 249 ... ... ... ... ... 166 

Ram Nath. Maity v . Rudra Mahanti, 18 C. L. J. 142 ... 101 

Ram Pratap Rai v Ram Phal Teli, 18 Ind. Gas. 9 ... ... 116 

Ram Sahai v. Nanni, (1886) All. \V. N 137 ... ... 929 

Ram Saran Poddar u. Mahomed Latif, 3 C. W N. 62 ... 167 

Ram Sarup v . Emperor, 11 Or. L. J. 496 ; 13 O. C. 161 ^dissented 

from ... ... ... ... ... 1143 

Rama v. Ranga, I. L. R. 8 Mad. 552, referred to ... ... 575 

Ramadhan Bania v. Sewbalak Singh, I. L. R. 37 Calc. 714 ... 600 

Ramaringam Filial v. Vythilingam Piliai, I. L. R. 16 Mad. 

490 ; L. R. 20 LA. 150 ... ... ... 712 




Ramanand Singh v. King-Emperor, 8 Cr. L. J. 344, approved ... 
Ramohandra v. Anant Sat, F. L. R. 8 Bom. 25 
Ramdayal v. Junmenjoy, I. L. R. 14 Calc. 791, followed 
Ramesh Chander Mukerji v. Rajani Kant Mukerji, I. L. R. 21 
Calc. 1 , ... ... ... ... 

Rameswar Mahton v. Dilu Mahton, I. L. R. 21 Calc. 550, distin- 
guished ... ... ... 

Rameswar Singh v. ’ Bhubaneshwar Jha, I. L. R. 33 Calc. 837 ; 
4 C. L. J. 138, considered 

Rarngopaul Chatter jee v. Bhoban Mohan Banerjee, (1864) Gory- 
totds Reports 126, referred to 

Ramhari Sahu v. Madan Mohan Mitter, I. L. R. 23 Calc. 339 ... 
Ramjiawan Ram v. Kali Charan Singh, I. L. R. 29 All. 429 
Ramsidh Pande v. Balgobind, I. L. R. 9 All. 158 
Rangasami Naiken v, Aunamalai Mudali, I. L. R. 31 Mad. 7 


XXII 


TABLE OF CASES CITED, 


Rangoon Batatonug Co. t% The Collector-,- Rangoon, I* "L, B, 40 
Cub, 21 ... . ... ... ' ... 

B&mu&rij Coal Aasnemtion, Limited, v. Ju iuo Nath Gliose, L L. B. 

1 9 Calc. 480 ... , ... 

Ban jit; Kumar Ghose r. Jogendra Nath Ray, 10 C. L. J. 450, 
referred to ... ... ”... 

Kan kin r. Ernigh, 218 U. S.* 27 ... ... . ... 

Kaoji v, Genu, L L. B, 22 Bom. 844 ... . : 

Rashmohini Died ik Umesh Chandra, 1. L. B. 25 Cstte. 825 

Ravji r. Maimdev, I. L. R. 22 Bom, 072, referred to 

Rawson a. Samuel, (1800) O, & Ph. 10 1, 'referred tp 

Bay uer p. Preston.' L. R. 14 Oh. I>. 297, affirmed (1881) 18 Uh. 

IX l ... ' . ■ XL ' ' ... ■■ :: ' ... 

Redgrave p. Hurd, 20 Oh. I). I ... ‘ * , ... 

Beg. v. Burns, 10 Cox. C. 0. 855 

Beg. v. Imler, 1 Den, C. C. R. 025 ... * ... 

Beg, v. Sullivan, 11 Cox. C 44 ... 

Beg. v. Toshack, 1 Den. G. C. E. 492, followed 
Be id v. Russelaer, 3 Cowan N. T. 393 ; 5 Cowan 5.87 
Republic of Costa Rica v. Sfcrousberg. 10 Oh. D. 8 ... 

Bex ik Francis, Bus*. & By. 209 
Rex v. Marshall, Buss. & By. 75 
Bex v. Whiley, Bliss & By, 90 
Reynolds v. Kelson, 6 Matfl 8 ; 22 B. R. 2*25 
Boyuolds v. Witte, 13 Sc. 5 ; 3 > A. M Bep. 078 
Rhoades w. Chesapeake By, Co., 49 W. Va. 594; 87 Am. St 
Bep. 820 ; 55 L, R. A. 170 

Richardson a. Hellish, 2 Bing. 229 ; 27 B. B. 003 ... 

Roberts v. Death, 8 Q. B. D. 319 ... ... 

Beilinson u. Page, 3 Buss. 114 ; 27 B B. 20 ... ... 

Robinson and Co. v. Mannheim Insurance Co., 2 ) Com. Uas 125 ; 
19 0. W. N. viii 

Bodocanachi v Mil burn, L. B. 18 Q. B D. 07, followed ... 

Rogers v. C hall is, 27 Beav. 175, followed 

Roper v. Johnson, L. li 8 C. P. 107, referred to ... ... I 

Rubens ik Great Fingall, [l900] A. CL 439, followed 
Bughoo Bibee ik Noor Jehau Begum, 12 W. B 459 
Run Bahadur Singh v. Luebo Koer, L L. B. 11 Calc. 301; 

L. B. 12 L A. 93 ... ' ... 

Bun gam a v. Atchama, 4 Moo. 1. A. 1 

Runjeet Bam ik Mahomed War is, 21 WVR. 49, referred to 


s 


Sabhapathi Chetti v Narayanaiami Chetti, I. L. B. 25 Mad. 555 

Sabiuddin v, Deomoorat, I. L. It. 30 Calc. 655 

Sachifcananda Baloram, L L. It. 24 Calc, 014, referred to 

Badarudtlin ik Ekramuddin, 19 0. L. J. 225 

Sadho Misser v. Golab Singly 3 0. W. X. 375, referred to 

Sadut Ali v. Khajeh Abdool Gunney, 11 B. L. It. 203 

Said Ali r I bad Ali, I. L. it 23 Calc. 1 

Sam man th a Pandara. v . Sellappa Chetti, I. L. R. 2 Mad. 175. 
referred to ... 


Page. 


861 

98 

100 
827 
777 

853 
505 
734 

990 
1061 
593 

423 
593 
421 
038 
280 : 

424 
424 
424 
824 
519 

822 
118 
*270 
824 

1141 
494 
5 o 
BOG, 329 
512 
875 

099 

854 
575 


862 

828 

504 

181 

217 

777 

853 

707 



TABLE OF CASES CITED xxiii 

Page. 

'Sand back Charity Trustees v. North Staffordshire Ry. Co., L. R. 

3 Q,B. D. 1 ... . ... ... ... 871 

Sankar Rangayya v. Sankar Ramayya, 16 C. L. J. 750 ; 29 Mad. 

L. J. 521, followed ... ... ... ... 1148 

Sarat Chandra v. Apnrba Krishna, 14 C. L. J. 55, referred to ... 791 

Sarat Chandra Guha, In the ma ter of, 4 C. W. N. 668, referred 

to . ... ... ... ... 685 

Sarobur Singh v. Raja Mabendranaraip Singh, (i860) S. D. A. 577, 

followed ... ... ... ... ... 838 

Sartaj Kuari v. Deoraj Knari, I. L. R. 10 All. 272 ; L. R. 15 I. A. 

51, referred to ... ... ... ... 333 

Sasti Churn Nundi v. Annopurna, I. L. R. 23 Calc. 699, doubted 21 

Satnarain Tewari v. Choudnuri Sheobaran Singh, 14 0 L J. 500 72 

Satyesh v. Dhunpul, I. L. R. 24 Calc. 20 ... ... 816 

Sayad Abdula v. Sayad Zain, I. L. R. 13 Bom. 555, followed ... 467 

Sayed Ali v. Ali Jan, I. L. R. 25 All 98, referred to ... 468 

Secretary of State v. British India Steam Navigation Co., 13 C. L. 

J. 90 ... ... ... ... 1147 

Secretary of State v. I. O, S. N. & Ry. Co., I. L. R. 36 Calc. 967 853 

Secretary of State v For an Singh, I. L. R. 5 Calc. 740 .... 751 

Secretary of State for India v. Kirtibas Bhupati Harichandan 

Mahapatra, I. L. R. 42 Calc. 710 ; L. R. 42 I. A. 30 ... 1110 

Secretary of State for India v. Nitye Singh, I. L. R. 21 Calc. 38, 

referred to ... ... ... ... ... 547 

Sesha Ayyar v. Nagarathna Lala, I. L. R. 27 Mad. 121, not 

followed ... ... ... ... ... 243 

Shahar Banoo v. Aga Mohotned, L. R. 34 I. A. 46 ; L L. R 34 

Calc. 118, followed ... ... ... ... 467 

Shaikh Nura v. Baikanthanath Roy, 21 C. L. J. 596 distinguished 104 

Sham Charan Mai v. Chowdhury Debya Singh Paliraj I. L. R. 21 

Calc. 872 referred to ... ... ... ... 676 

Sham Sunder Lai v. Achhan Ivuuwar, 1. L. R. 21 All* 71 ; L. R. 

25 I. A. 183, referred to ... ... ... 574 

Sh&raa Charan v. Abdul Kabeer, 3 C. W. N 158, referred to .. 467 

Shama Charan Kundu v. Khettromoni Dasi, I. L. R. 27 Calc. 521 854 

Sama Prosad Ghose v. Taki Mullick, 5 C. W. N. 816 ... 888 

Sharp v . Jackson, [1899] A. C. 419. followed ... ... 640 

Shaw v. Foster, L. R. 5 E. & I. App. 321, followed ... ... 895 

Shaw v. Neale, 6 PL L. C. 581, referred to ... ... 676 

Sheikh Ahmedoolah v. Sheikh Ashraf Hossein, 13 W. R. 447, 

followed ... ... ... ... ... 104 

Sheikh Zikri v Emperor, 12 All. L. J 785, referred to ... 1025 

S he tabdee Biswas v, Molarudee Mundal, 25 W. R. 30 ... 850 

Shewbarat Koer v. Nirpat Roy, I. L. R. 16 Calc. 596 ... 612 

Shib Chandra v. Cliandra Narain Mukerjee, I. L. R. 32 Calc. 71 9, 

followed ... ... ... ... ... 248, 260 

Shib Doss Banerjee v. Baman Doss Mookerjee, 15 W. R. 360 ... 566 

Shibkristo Sircar v. Abdul Hakeem, I. L. R. 5. Calc. 602, followed 104 

Shinier v. Phillipsbarg, 58 N. J. L. 506 ; 33 Atl. 852 ... 815 

Sheo Dyal Tewari Chowdhury v Bishunath Tewary Chowdhury, 

9 W. R. 61, referred to ' ... ... 190 

Sheo Partab Bahadur Singh v . The A^llahabad Bank, I. L. R. 25 

All. 476 : L. R 30 1. A. 209 ... ... ... 66 

Sheo Pershad Singh v, Kally Dass Singh, I. L. R. 5 Calc. 543, 

followed ... , ... ... ... 333 



xxiv 


* TABLE OP CASES CITED 

) Page. 

1 Sheo Shankar Lai v. Debi Sahai, I. L. R. 25 All. 468 ; L. R. 30 

I. A 202, referred to ... ... ... ... 64 

Shibessonree Debia v. Mothooranath Acharjo, 13 Moo. I. A. 270 ; 

13 W. R. P. C. 18 ... ... ... ... 39 

Shib Narain v. Gnbinda, 19 C. L. J. 200 ... ... 75 

Shistidhur Parui, In re , 9 B. L. R. App. 19, followed ... 1144 

‘ Shookmoy Chandra Das v . Monoharri Dassi, I. L. R. 11 Calc. 684 ; 

L. R. 12 F. A. 103. referred to ... ... ... 459 

Shore v. Wilson, 9. CL & Fin. 355 ; 8 E. R. 450 ... ... 371 

Shubhadra JDassya v Chandra Kumar Nag, 8 C. W. N. 54 ... 11*21 

Shunmogaroya Mudaliar v Manikka Mudaliar, I. L R. 32 Mad. 

400 ; L R. 36 I. A. 185 ... ... ... 850 

Sichel v. Mosenthal, 30 Beav. 371, followed ... ... 50 

Simpson v. CTippin, L. R. 8 Q. B. 14 ... ... ... 329 

Sita Nath v. Nobiu Chnnder. 5 C. L. R. 102, referred to ... 505 

Sitapershad v. Thakurdas, 5 C. L. R. 73... ... ... 712 

Smith v. Chadwick, L. R. 9 A. C. 187... ... ... 853 

Smith r, M 1 Quire, 27 L. J. R. 465 ... ... ... 497 

Sonabai r. Ahmedbhai Habibhai, 9 Rom. H. C. 398, referred to ... 857 

Soni Ram r. Kanahaiya Lai, I. L. R. 35 All. 227 ; L. R. 40 T. A. 

74; 17 C. L. J 488 ... ... ... ... 926 

Soorjeemoney Dassee v. Denobundoo Mitllick, 9 Moo. I. A. 123 ... 434 

Soroiah Dossee v. Bhoobun Mohun Neoghy, I. L. R. 15 Calc. 292 8 

Sourendra Mohan Tagore v. Snrnomoyi, I.L. R. 26 Calc. 103 ... 559 

South African Territories v. Wallingtcn, [1898] A. C. 309, fol- 
lowed ... ... ... ... ... 59 

Southampton, Isle of Wight, Portsmouth Improved Steamboat Co. 

v. Rawlins, 34 L. J. Ch. 287, referred to ... ... 857 

Southern W. L. Co. n Haas, 76 Iowa 432 ... ... 638 

Spencer v. Williams, L. R. 2 P . & D. 230 ... ... 700 

Sree Narain Hitter v. Kisben Soondry Dassee, L. R. I. A. Sup. 

Vol. 149 ... ... ... ... 704 

Sreenath Chuckerbutty v. Sreemunto Lushkur, 10 W. R. 467 ... 566 

Sreenath Nag v Chnnder Nath Ghose, 17 W. R. 192, referred to... 504 

Sreepati Charan Chowdhury v. Shamaldhone Dutt, 15 C. L. J. 

123 ; 15 C. W. N. 661 ... ... ... ... 915 

Sri Copal v. Pi'thri Singh, 6 C. W. N. 889 ... ... 219 

Srihary Mundul ?*. Murari Chowdhry, I. L R. 13 Calc. 257 ... 909 

Srimantu Raja Yarlagadda Durua Prasad Nayadu v Srimantu Raja 
Yarlagadda Mallikarjuna Prasada Nayadu, I. L. R. 24 Mad. 

358 ... ... ... ... ... 862 

Sriranga Chariar v . Ramasami Ayyangar, I. L. R. 18 Mad. 189 ... 116 

Staniforth v. Lyall, 7 Bing. 169, followed ... ... 494 

Stapleton v. Haymen, 2 E. & C. 918, referred to ... ... 791 

Steven v. Baringar, 13 Wendell N. Y. 639 ... ... 638 

Stevens v. Gappy, 3 Russell 171 ... ... ... 777 

Stevenson, In the goods of 6 C. W. N. 898, referred to ... 231 

Stevenson v. Davis, 23 Can. Sup. Ct. 629 ... ... 638 

Stokes v. Soo rider Nath D. Khote, L L. R. 22 Bom. 540 ... 835 

Subjan Bibi v. Sariatulla, 3 B. L. IL 413, referred to ... ... 511 

Sudarshan Dass v. Rampershad, 7 AIL L. J. R. 963, dissented 

from ... ... ... ... ... 650 

Suffolk Bank v. Worcester Bank, 5 Pickering (Mass.) 106 ... 639 

Suja Ecsseiu v. Monohur Das, I L. R. 22 Calc. 921 ... ... 908, 927 

Suja Hossein v. Monohur Das, I. L. R. 24 Calc. 244 ... ... 908, 927 


xxv 


TABLE OF CASES CITED. 


Page. 

Sumbhu Chunder Chowdhry v. Naraini Dibesh, 3 Knapp. 55 ... 971 

Sundar v. Parbati, I. L. R. 12 All. 51 ; L. R. 16 I. A. 186, fol- 
lowed ... ... ... ... ... 1H8 

Sundar Singli v. Dora Shankar, I. L. R. 20 All. 78 ... ... 916 

Supramanyan Set ty r. Hurry Fr. o Mug, L L. R. 14 Calc. 374, 

referred to ... ... ... ... ... 933 

Suraj Narain v. Iqbal Naraiu, I. L R. 35 All. 80 ; L. R. 40 I. A. 

40, followed ... ... ... ... 1031 

Sures Kanta v. Nawabali Sikdar, 21 C. L. J. 461 ... ... 251 

Suresh Chandra Basu v. Emperor, 3 C. L. J. 575, followed ... 1024 

Surjiram Marwari v. Barhamdeo Persad, 2 C. L. J. 288 ... 72 

Surjokant Nundi v. Mohesh Chunder Dutt, I. L. R. 9 Calc. 70 ... 952 

Sushee v. Suleem. 22 W. R. 191 ... ... ... 260 

Swire v. Francis, L. R. 3 A. C. 106, referred to ... ... 512 

Syed Abdul Latif t*. Ammanaddi Patwari, 15 C. W. N. 426, fol- 
lowed ... ... ... ... ... 103 



T 

Tagore Case, L. R. I A. Sup. Vol. 47 ; 9 B. L. R. 377 ... 434 

Taliboonissa Bibee v. Koomar Sham Kishore Roy, 15 W. R. 228 849 

Tamaoonissa v. Woojjulmonee, 20 W. R. 72, referred to ... 505 

Tamizuddin Ivl-an v. Khoda Nawaz Khan, 14 C. W. N. 229 ... 561 

Tappenden v, Randall, 2 Bos. & P. 467 ; 5 R. R. 662, followed^- 115 

Tara Chand Biswas v. Radha Jeebun Mustaffee, 24 W. R. 148 * ... 876 

Tara Moliun Bhattacharjee v. Kripa Moyee Debia, 9 W. R. 423 970 

Tara Sundari Dsbi v. Khedan Lai Shahu, 14 C. W. N. 1089 ... 72 

Tankanto v. Iswar Chandra, 21 C. L. J. 603, distinguished ... 104 

Tarling v. O’Riordan, 2 L. R. Ir. 82, ... ... ... 306 

Taruknath Mookerjee v The Collector of Hooghly, 13 W. R. 13 689 

Tayammaul v. Sashaclialla Naikar, 10 Moo. I. A. 429 ... 852 

Taylor v Chester, L. R. 4 Q. B. 309 ... ... ... 122 

Teencouree Chatierjee v. Dinonath Banerjee, 3 W R. 49 ... 971 

Tekait Manaraj Sing v. Raja Lilanund Sing, 2 B. L. R. A. C. 125n.. 

overruled ... ... ... ... ... 333 

Telain Pramanik v. Adu Sheikh, 17 C. W. N. 468 ... ... 181 

Thakur Prasad v. Fakirullah, I. L. R. 17 All. 106, followed ... 986 

Thomson v . Thomson, 7 Yes. 470; 6 R. R. 151 ... ... 118 

Thorne v. Cawn, [1895] A. C. 11 ... ... ... 75 

Thornhill v. Neates, 8 C. B. (N. S.) 331, referred to ... ... 791 

Thornhill v. Weeks, [1915] 1 Ch. 106 ... ... ... 830 

Thornton v. Simpson, 6 Taunt, 556 ... ... ... 306 

Tool see Dass Seal v. Srimati Luckhymoney Dassee, 4 0. W. N. 

743 ... ... ... ... ... 8 

Toolsee Money Dassee Sudevi Dasee, 1. L. R. 26 Calc. 361, 

referred to ... ... ... ... 450, 857 

Trist v. Child, 21 Wallace 441 ... ... ... 119 

Troylokya Nath Mandal v. Abinas Chandra Ray, 21 C. L. J. 459 25l 

Tuljaram Row r v. Alagappa Chettiar, I. L. R. 35 Mad. 1 ... 874 

Tulshi Pershad Singh v. Ramnarain Singh, I. L. R. 12 Calc. 117; 

L. R. 12 I. A. 205, analysed and followed ... ... 332 

Tulsi narain Sahu v. Baboo Modnarain Singh, (1848) S. D. A. 752 ; 

10 I. D. (O. S’.) 532, followed 
Tweed, Ex parte, [1899] 2 Q. B. 167, referred to 


332 

676 


Page. 


xxvi TABLE OF OASES CITED. 


• u 

Urna Sunker Moit-ro v. Kali Komul Mozumdar, I. L. R. 6 Calc. 


256 ... ... ... ... ... 952, 971 

IJmes Chandra Gupta v. Emperor, 10 0. W. N. B22 ... 280 

U mesh Ohunder Outta v. Soouder Narain Deo, I. L. R. 16 Calc. 

747 ... ... ... ... ... 908 

Umrao Singh v. Laclimi Narain, I. L. R. 26 All. 361 909, 916, 927 

Union Insurance Co. v. Chicago By. Co., 1$6 111, 320 ... 638 


Upendra Kishore v. Ramtara Debya, 13 C. W. N. 696, not followed 249 


Y 

Vato Koer v . Rowshun Singh, 8 W. R. 82, referred to 
Venkata Narasinha v. Sobhanadri, I. L. R, 29 Mad. 52, L, R. 33 
I. A. 46 

Venkatachala v. Subramania, 8 Mad. Law Times 377, referred to 
Venkatachalian v. Narayana, 28 Mad. L J. 140 ... ... 

Venkatarama v. Esurnsa, L L. R. 33 Mad. 429 distinguished 
Venkataratnam Naidu v. The Collector of Godavari, I. L. R. 27 
Mad. 350 ... ... ^ ... ^ ... 

Venkateswara Iyan v. Shekari Varma, I. L. R. 3 Mad. 384 ; L. B. 
8 1. A., 143 

Vuppuluri v. Garimilla, I. L. R. 34 Mad. 288, referred to 

w 

Wakefield Corporation v. Cooke, [1904] A. C. 31 
Walford, In re Kenyon v. Walford, [1912] i Ch, 219, referred to 
and followed 

Walihan v. Jogeshwar Narayan, I. L. R. 35 Calc. 189 ; L. R. 35 
I. A. 38 

Walker v . Linom, [1907] 2 Ch. 104, discussed and distinguished 
Wallace, In re, L. R. 1 P. C. 283, referred to 
Ward v. Bick, 13 C. B. (N. S.) 668, referred to 
Ward & Co. v. Wallis, [1900] 1 Q. B. 675, followed 
Washington Diamond Mining Co., In re, [1893] 3 Ch. 95 
Washington Gas Light Company v . Lansden, 172 U. S. 354 
Watkins v. Brent, 1 Myl. & Or. 104, referred to 
Watkins v. Dhunnoo Baboo, 1. L. R. 7 Calc. 140, referred to 
Watson v. Collector of Rajshahye. 12 W‘ R. (P. C.) 43 
Watson v. McManus, 223 Pa 583 
Watson v, Mohesh Narain Roy, 24 W. R. 176, referred to 
Webster v. British Empire Mutual Life Assurance Co., 15 Ch. D. 
169, referred to 

Webster v. Spencer, 3 B. & Aid. 360 referred to 

Wertheim v . Chicoutimi Pulp Co., [1911] A. C. 301, referred to 

Whalen «. Stuart, 194 N. Y. 495 ; 87 N. E. 819 

Whiteley v. Delaney, [1914] A. C. 132... 

Williams v. Agius, [1914] A. C. 10, followed 
Wilson v. Clapham, 1 Jac. & W. 36 

Wilson v. West H. H. and By. Co., 34 Beav. 187 ; 2 De G. J. & S. 

475 ... ... ... 

Wise v . Stinduloonnessa Chowdhranee, 11 Moo. E. I. App. 177 ... 


1032 

769 

505 

251 

104 

667 

854 

575 


138 

201 

766 

1052 

685 

791 

269 

645 

519 

625 

676 

559 

638 

333 

632 

625 

306 

826 

75 

494 

996 

819 

849 




table of cases cited. 


Witherensea Brick Works, In re, 16 Cli. D. 337 ... " 

Wolverhampton and Walsall Railway Company v. L. & N. W 
Railway Company, L. R. 16 Eq. 433, referred to 
Wood v. The Earl of Durham, 2 1 Q. B. D.i 501 ••• 

.Wooma Daee v. Gokoolanund Dass, I. L. R. 3 Laic. 58/ 
Woozatunnessa Bibi, In re, I. L. R. 36 Calc. 21, referred 
Writrlits’ Trust, In re, [1901] 1 Cb. 317, referred to 




Yad Ram Umrao Singh, I. L. R. 21 All. 380, referred to 
Yates v. White, 4 Bing. N. C. 272 followed 
Yemnnabai v. Balshefc, 5 Bom. L*. B« **• 

Young v. Corporation of Leamington, 8 App. Las. 01 / 
Young v. Mayor of Royal Leamington Spa, 8 App. Gas. 517 


505 

494 

852 

820 

814 



f 






. « 


i . 


THE 

INDIAN LAW REPORTS, 

Gaieutta Series. 


APPELLATE CIVIL. 

Jenkins 0. and A*. E. Chatter jea J. 

KEDAR NATH BANER.TEE 

r. 

HART DAS (THOSE * 

Minfin Law. Svceessiou — Dayahhaga School — Whether great- grand father' n 
sons daughter' s son or maternal uncle preferential heir — Stare decisis . 

Id u Dayabimga family the great- grandfather's soil’s daughter’s son is 
vitiitled to succeed as heir in preference to the maternal uncle. 

h'ai lash Chandra Adhlkari v. K nr ana Nath Ghomlhry (1) followed. 
The principle of spiritual benefit regarding* the succession in a 
Dayabhaga family laid down by the Full Bench in Gooroo Gohind 
Shahas Case (2) cannot be questioned now# 

Second Appeal by liedar Nath Banerjee. the de- 
fendant No. 1. 

The relationship of the parties will appear from. 

” Appeal from Appellate Decree. No. 1160 of 101.3, against the decree 
rd B, G. Bose, Subordinate Judge of Burdwan, dated Dec. 23, 1912, affirm- 
ing the decree of Burn a Chandra Bose. Muusif of Kalna, dated Sep# 12, 

Ibll, ■ ' r \ : 

(1) (101 H) ISC \\\ N# m , (2) (187U) IS W. R. fF, B.) 49 ; 

5 B. L, R. 15. 
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’915 the following genealogical tree : — 


Kedar 

Nath 

Banerjee 

v. 

Haiu Das 
Ghose. 


Sbib Chandra 
Mukerjee. 


Jagadiswat m. Daughter. 
Bauer ji 


Narayan 

(dead)r 


Tarah Nabk 
Bauerjee 


Bhairab Cnaudra 
Mukerjee (dead). 


Kali Prosad 
Bauerji 
(Pro f. def . 
No. 6.) 


Jtvedar Nath 
Banerjee 
(Def. No. I.) 


Ben ode Behan Haripada 

Bauerji Bauerji 

(Pro /. def. (Pro f. def. 
No. 7.) No. 8.) 


Bhuban m. Bakhal Das 
Mohini Debt Mukerjee (dead). 


Tulsi Dasi Debi Nagendra Nath 

( Pro /. def. Mukerjee (dead). 

No. 5.) 


Plaintiff purchased the properties in suit in 1910 from 
the proformd defendants Nos. 6, 7, 8, who are Nagendra 
Nath Mukerjee’s great-grandfather’s son’s daughter’s 
sons. After Nagendra Nath’s death his mother Bhuban 
Mohini succeeded to the properties. After her death 
in 1900 the pro form A defendants Nos. 6, 7 and 8 have 
been in possession of the properties in suit. In 1910 
the defendant No. 1, who is the maternal uncle of the 
late Nagendra Nath Mukerjee, took possession of the 
said properties dispossessing the plaintiff who, there- 
upon, brought this suit for declaration of title and 
recovery of possession. Both the Courts below held 
that the profonnd defendants Nos. 6, 7 and 8 being 
Nagendra Nath Mnkerjee’s great-grandfather’s son’s 
daughter’s sons succeeded to the properties in suit in 
preference to the defendant No. 1, the maternal 
uncle, who then preferred this second appeal to the 
High Court urging that the maternal uncle v as the 
preferential heir. 


Babu Bishindra Nath Sarkar, for the appellant. 
As my learned leader Baba Goiap Chandra Sarkar is 
too ill to attend Court, it now devolves on me to try 
and discuss the texts of Hindu law on this vexed 
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question of the position of the maternal uncle as heir. 
Two questions are raised in this appeal. 

First, whether on the face of plaintiff’s case, as 
stated in the plaint, he is entitled to any relief, for I 
say his suit is not maintainable. 

Secondly , whether defendant No. 1 who is the 
maternal uncle is preferable as heir to the great-grand- 
father’s son’s daughter’s son. 

Shib Chandra is the brother of Bhairab Chandra, 
-and Nagendra Nath Mookerjee the grandson of 
Bhairab was the last male owner. 

[. Baba Nagendra Nath Ghose (for respondent). In 
Kailash Ohundra Adhikari v. Karima Nath Clioiv- 
dhry (1), a similar question was decided — Mr. Justice 
N. R. Chatterjea being a party to that decision. The 
point was never taken that the suit is not maintainable.] 

But it arises all the same, and the suit ought 
to have been dismissed, because the property is 
in the enjoyment of Tulsidas Debi who is legally 
entitled to maintenance out of the estate left by Nagen- 
dra, and so long as she is living — as they say the 
property was given to her for maintenance — the pur- 
chaser has purchased nothing. The property belongs 
to Nagendra and Tulsi is his widowed sister and 
Nagendra maintained his sister. 

[N. R. Chatterjea J. Can that right be enforced ? 
A married widowed sister is not entitled to mainten- 
ance : see Mokhada Dassee v. Nundo Kail Haidar (2), 
a decision of Maclean C. J. and two other Puisne 
Judges.] 

I shall explain that ruling later. Now I shall deal 
with the second question, vis., of the maternal uncle 
being the preferential heir. 

[N. R. Chatterjea J. In spite of the decision in 

(2) (1901) I. L. R. 28 Calc. 278. 


1915 

Kedah 

Nath 

Paxeejee 

V. 

II aim Das 
Giiose. 


(I) (1913) 18 0. -W. N. 477. 
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i#n> Kailash Chandra Adhikari v. Karuna Nath Choiv- 
Kedah dhury (1), grandfather’s brother’s daughter’s sou is 
Nath preferable to the maternal uncle as heir.] 
v. I am trying to re-open the question only as regards 

H Guosp AS the position of the maternal uncle. 

[N. R. Ohatteejea J. Is not this matter concluded 
by the Full Bench decision in Gooroo Gobind Shaha 
v. Anund Lai Ghose (2), though it may not be right ?] 

I respectfully submit that the. Fail Bench left open 
the question of preferential right. 

The maternal uncle is a bandha , bhinna-gotra 
sapindas are bandhus. Sister is not an heir under 
the Bengal school though sister’s son is. 

[N. R. Chatterjea J. We have to go by the 
Dayabhaga as interpreted the Full Bench decision in 
Gooroo Gobind Shaha’ s Case (2). 

The principle is that this question should be dually 
decided and fixed. The House of Lords have held 
that when there is doubt as to a principle decided pre- 
viously by a Bench consisting of two or more J udges 
the matter ought to be re-opened. 

In Kedar Nath Roy v. Amrita Lai Mookerjee (Si. 
Mookerjee J. declined to re-open the matter because 
it was not res Integra. That the great-grandfathers 
son’s daughter’s son is an agnate is not expressly laid 
down in the Dayabhaga. The Mitakshara is the law 
in Bengal save and except when and as modified by the 
Dayabhaga . I rely on Chapter IX, secti on 6, paragraph 
20 of the Dayabhaga and also on the Dayatativa para- 
graphs 60 — 62 ( vide Golap Chandra Shastri’s transla- 
tion, 2nd Edition, page 74). Only the three ancestor’s 
daughter’s sons are mentioned as heirs. 

(t) (1913) 18 0. W. N. 477. (3) (1912) 16 C. L, J. 342. 343. 

(2) (1870) 13 W. R. (F. B.) 49 ; 

5 B. L. R. 15. 



VOL. XLI 1 1 .] CALCUTTA SER [ESS. 

[Bobu Nogendra Nath Ghose. It is really a matter 1015 
for the Legislature. Once Your Lordships decide to kedab 
go into this question you must re-open the whole Nath 

' "R IN 

matter and upset all the Full Bench decisions.] ‘ 

[Jenkins C.J. Your point is that the maternal 
uncle is named, but nowhere is the great-grandfather’s 
son’s daughter’s son named.] 

Yes, father’s brother’s daughter’s son can, in some 
respects, be called a preferential heir i n point of pro- 
pinquity. 

I can cite cases followed for 40 years which have „ 
been upset in Bombay and England. 

See Dayabhaga (Colebrook’s Translation, edited by 
G. C. Sarkar), Ch. XI, s. YI, paras. 20 — 26, 33, also the 
translation of Sree Krishna’s Commentary, p. 192. 

These authorities were not placed before Mr. Justice 
Banerjee. 

Golap Chandra Sastri’s Hindu Law, 4th Edition, 
p. 332, says “ down to these.” In Dayatatwa, p. 74, 
the author says that the list is exhaustive. 

[X. R. Chatterjea .T. What does 
mean in the passage rr?n tq’sjvr ni 

* just referred 

to by you from Srikrishna’s Gloss on the Dayabhaga?] 

It means those heirs that are specifically mentioned 
by Jimutavahana, the author of the Dayabhaga. 

[N. R. Chatterjea J. But Colebrooke has trans- 
lated the passage as “ on the failure of all such 
kindred.” “Such kindred” includes those that are 
held to be heirs by the Full Bench.] 

The meaning of the passage is to be gathered not 
from a single word or passage but from the whole 
section which deals with the subject. Jimutavahana 

* Srikrishmi Gloss on Dayabhaga, Oh. 11 (end). 
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1915 

Kedar 

Nath 

Banerje e 

c. 

JIari Das 
Gho&e. 


lias specifically mentioned his list of lieirs to be exhaus- 
tive.* Iii this connection your Lordships will be 
pleased to see Sarkar’s Hindu Law, pages 322, 321 and 
346, 359 and Dr. J. N. Bhattacharaya’s Hindu Law, 
pages 477, 487 of 2nd edition. 

[N. R. Chatterjea J. Can you explain why these 
extra words “as offer, etc.,” are added ?] 

Paragraphs 20 and 26 show that the list given in 
Dayabhaga is exhaustive. This translation of the 
Dayatatwa has been made after the Full Bench deci- 
sion in Digiomber Boy Chowdhry v. Moti Lai Bundo- 
padhya (1). The author of the Dayabhaga did not 
contemplate that these relations would be added by 
the Full Bench. 

So far as regards text-books. There are in addi- 
tion several decisions of this Court. 

[Baba Nagendra Nath Ghose. It cannot be said 
that the principle of propinquity supersedes the prin- 
ciple of spiritual benefit.] 

According to principles of Hindu Law, the throw- 
ing of bones in the Ganges confers the greatest 
spiritual benefit. 

[N. R. Chatterjea J. Offering pinda at Gaya 
(which can be done even by a co-villager) and throwing 
bones in the Ganges can be done once only, but the 
Parban Sradh is performed several times in the year.) 

In Gooroo Gobind Shaha's Case(2 ) the question was 
whether the father’s brother’s daughter’s son was an 
heir. But their Lordships, including Sir Barnes 
Peacock C. J. and Mitter J., kept open the question 
of priority. • 

[N. R. Chatterjea J. For nearly half a century 
this theory has been followed.] 

“Dayabhaga, Oh. XI, See. VI, 20-26. (!) (1883) I. L. R. 9 Gale. 563. 

(2) (1870) 13 W. R. (F. B.) 49. 
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But the Judicial Committee of the Privy Council, 
in spite of the principle of stare decisis which is 
also binding on it. set aside the adoption of an 
only son, in an appeal from the Madras High Court, 
and this is followed in Bombay where for forty 
years it had been otherwise. And your Lordships 
have the power to reconsider this question of the 
maternal uncle in a Full Court. I am told that 
the vakil, who appeared for the respondent in the Full 
Bench case of Gooroo Gobind Shaha (1) and conceded 
about the preferential position against the sakulyas, 
afterwards sat as a Judge in the subsequent Full Bench 
case of Digumber Boy Chowdhry v. Moii Lai Bundo- 
padhya (2). 

The principle of spiritual benefit has been held to 
be inapplicable to strulhan property. Regarding the 
powers of the Full Court and the binding effect of 
previous decisions or the principle of stare, decisis , 
I refer to Halsbury’s Laws of England, Vol. XVIII, 
para. 536, pages 211 and 212, also to The Queen v. 
Edwards (3), Pearson v. Pearson (4), Mills v. Arm- 
strong (5), and recently in the case of Kreglinger 
v. New Patagonia Meat § Cold Storage Co. (6), 
Haldane, L. C. has modified the principle “once a 
mortgage always a mortgage ” that has been followed 
for more than 100 years. 

[Babu Nogendra Nath Ghose. What Shastri G-olap 
Chandra Sarkar overlooks is the fact that the 
daughter’s sons have a place in the scheme of the 
Hindu family which at its foundation is agnatic, 
whereas the maternal uncle is a rank outsider. At 
present the spiritual theory works out an order 
of succession which is more in accord with the 

(1) (1870) 13 W.. R. (F. B.) 49. (4) (1884) 27 Cli. D. 145, 154, 158. 

(2) (1883) I. L. R. 9 Calc. 563. (5) (1888) L. R. 13 A. C. 1. 

(3) (1884) 13 Q. B I). 586, 590. .(6) [1914] A. C.25. 


1915 

Kedar 

Nath 

Banerjee 

V . 

Hari Dae 
Ghose. 
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feelings of the people whatever reformers like Shastri 
Oolap Chandra Sarkar have to say to the contrary 
for the principle he has been fighting for. Perhaps 
a time may come when the Hindus would require 
an alteration of the rule of succession to some 
other principle : but it is not yet. And when it does 
come, it will have to be settled by the Legislature 
as was done in England where ascendants could 
not, inherit before the Act of 1833. But there the 
Judges did not upset the principle that real property 
could not devolve upwards though the ground alleged 
was the ridiculous one that water cannot flow up- 
wards. The Legislature had to intervene]. 

For the view that the principle of spiritual benefit 
is not the only principle of succession, see the 
decision of Sale J. in Toolsee Dass Seal v. Srimati 
Luckhymoney Dassee (1). 

In Akshay Chandra Bhattacharya v. Hari Das 
Goswami( 2), Mitra J. sitting alone followed the prin- 
ciple of affinity and affection. After the Full Bench 
decision of Gooroo Govind Shaha v. Anund Lai Ghose 
(3) there was another case, viz., of Kashee Mohun Boy 
v. Raj Gobincl Chuckerhulty (4) which was reversed 
by the later Full Bench decision in Dig umber Roy 
Chowdhry v. Moti Lai Bandopadhya (5). Then in 
Sorolah Dossee v. Bhoobim Mohun Neoghy (6) and in 
Braja Lai Sen v. Jiban Krishrm Roy ( 7} this prin- 
ciple has been doubted ; and also in Toolsee Dass Seal 
v. Luchhy money Dassee (8), Dina Nath Mohunto 
v. Chundi Koch (9), and (Cedar Nath Roy v. A mrit 
Lai Mookerjee (10). 

(1) (1900) 4 C. W. N. 743. (6) (1888) I. L. R. 15 Calc. 292. 309. 

(2) (1908) I.L.K. 35 Calc, 721. 726. (7) (1898) L L. R. 26 Calc. 285. 

(3) (1870) 13. W. R'. (P. B ) 49. (8) (1900) 4 C. W. N. 743, 

(4) (1875) 24 W. R. 229. (9) (1889) 16 C. L, J. 14, 17, 18. 

(5) (1883) I. L. R. 9 Calc, 563. (10) (1912) 16 C. L. J. 342. 348. 
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The true test of succession ought to be nearness 
of blood as well as the doctrine laid down by the 
Pull Bench, viz., the Spiritual benefit. 

[Jenkins C.J. The Privy Council followed certain 
works which had been characterised as forgeries in 
spite of that fact, simply because those works had 
been followed so long : see the case of Bhagwan 
Singh (1),] 

The Full Bench in Qooroo Gobind Shahax. Anund 
hall Ghose (2) has not expressly laid down that the 
doctrine of spiritual benefit is the only. principle. I 
am fortunate in that your Lordship Mr. Justice N. R. 
Chatterjea who decided the case of Kaiiash Chundra 
Adhikari v. Karima Nath Chowdhry (3) is sitting 
On this Bench. This question affects every Hindu. 

[N. R. Chatterjea .T. It seems rather too late to 
object now.] 

In the life of a nation 40 years is nothing. 

[Jenkins C.J. The present rule was laid down by 
Mr. Justice Dwarkanath Hitter.] 

I do not challenge his decision in the Full Bench 
case. He left the question of preferential heir open : 
see Gooruo Gobind Shaha v. Anund Ball Ghose (2). 

[Baba Nogendra Nath Ghose. Regarding the 
Allahabad High Court decision on adoption in Jai 
Singh Pal Singh v. Bijay Pal Singh (4) in a recent 
case that went up to the Privy Council on appeal, viz., 
Puttu Lai v. Parbati Kunwar (o), the Subordinate 
Judge had refused to follow the Allahabad High 
Court decision and discussed the texts of Hindu Law. 
but was overruled by the Allahabad High Court 

(1) (1899) I.L.R.21 Ail. 412, 419 ; (3) (1913) 18 0. W. N. 477. 

L. it. 26 I. A. 153. (4) (1904) I. L R. 27 Ail. 417, 

(2) (1870) 13 W. R. (F. B.) 49, 62; (5) (1915) 19 0. W. N. 841, 847. 


9 

1915 

Eedar 

Nath 

Bankrj.ee 

r, 

Hari Das 
Ghose. 


10 

1915 

Ked.ar 

Nath 

Banerjee 

v. 

Ha ri Das 
G-hose. 


INDIAN LAW REPORTS. [VOL. XLJIL 

whose decision was affirmed by the Judicial Com- 
mittee of the Privy Council, who made strong remarks 
regarding the conduct of the Subordinate Judge; and 
that is a very strong argument in my favour.] 

Further, I submit, the widowed childless daughter 
is entitled to maintenance from the estate devolv- 
ing from her father, and the ■ plaintiff purchased the 
property with knowledge that she was in possession 
as being entitled to maintenance 5 see Sastri’s Hindu 
Law, 4th edition, p. 373. 

Babu Nagendra Nath Ghose, for the respondent, 
was not called upon to reply. 

Jerkin'S C.J. The point- in contest in this litiga- 
tion is whether in a Dayabhaga family the great- 
grandfather’s son’s daughter’s son or the maternal 
uncle is to be preferred. The proposition only has 
to be stated to make one realize what an amount of 
learning and industry the problem might demand. 
We have had" the advantage of having the position 
of the maternal uncle advocated before us by one 
who is worthily following in the steps of his distin- 
guished father, and we can say,, much as we regret the 
absence of Babu G-olap, we do not feel we have suffered 
anything in view of the argument that has been 
addressed to us. 

Undoubtedly there are, as Babu Rishiudra Nath 
Sarkar has brought clearly to our notice, a number 
of considerations that might be brought into play 
were the matter untouched by authority. But a Full 
Bench of this Court [in Gooroo Gohind Shaha’s 
Case (1) as far back as 13 Weekly Reporter] came 
to a conclusion "as to the principle of succession 
in a Dayabhaga family which governs this case. It 
has been treated as governing cases of a similar 
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description by other distinguished Judges whom I 1915 
name in this particular connection merely because 
they are Judges who would be particularly familiar 
with and interested in the questions. The learned 
Judges are Mr. Justice Gurudas Banerjee (1), Mr. 

Justice Mookerjee (2) and Mr. Justice N. R. Chatterjea 
(3). And they one and all have felt that it is not Jt5NKlss C.j. 
for this Court, at any rate, to question the propriety 
of that Full Beach decision. 

In the case of Railash Chundra, Adhikari v. 

Karuna Nath Qhowdhry (3), the contesting parties 
were in the precise position, curiously enough, of 
those who are now litigating before us, that is to say, 
the contest there was as here, between the great-grand- 
father’s son’s daughter’s son and the maternal uncle. 

There it was decided in favour of the great-grand- 
father’s son’s daughter’s son. Anti I see no ground "on 
which we can refuse to follow that ruling. The 
learned vakil in the course of his argument before 
us has done his best to depreciate the value of the 
maxim stare decisis. But that is an argument that 
must be addressed to a higher authority and not to 
this Court. 

There was another argument advanced before us 
namely, that the possession of Tulsi was such that 
her existence offers a complete bar to the suit. But 
that was a point not taken in the lower Courts, or in 
the original grounds of appeal here. It was a very 
late development. But obviously the basis of that 
argument involves an investigation into facts on 
which it is beyond our competence to embark. We 
cannot, therefore, give effect to it. 

As to the first point, our decision, in obedience to 
the authorities, is that the plaintiff who claims under 
,, f (1889) 10 0. L. J. 14. (2) (1912) 16 C. L. J. 342, 348. 
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the great-grandfather’s son’s daughter’s son is entitled 
to succeed. This is in accordance with the view of 
the learned Subordinate Judge and the Munsif. 

The result is the appeal must be dismissed with 
costs. 

N. R. Ohattkbjea J. I agree that the principle of 
succession governing this case must be talcen to have 
been settled by the Full Bench decision in Gooroo 
Gobind Shaha v. Anund Lull G hose (1). The parti- 
cular point raised in this case was decided in the case 
of Kailash Ghundra Adhikari v. Karima Nath 
Ghowdhry (2), and I see no reason to alter the opinion 
which I expressed in that case. 

G. s. Appeal dismissed. 

(1) (1870) 13 W. B. (P. B.) 49 ; (2) (1913) 18 0. W. N. 477. 

5 B. L. Pv. 15. 
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CRIMINAL REVISION. 


Before Fletcher and beadier oft JJ. 

SUBEDAR AH IE 

v. 

EMPEROR 

AND 

CHHATRADHARJ MISSER 

v. 

EMPEROR." 

Joinder of Cases — Offences against different persons by the same accused 

Legality of joint trial — Criminal Procedure Code (Act V of 1898) 

x. 334 — Practice . 

Section 234 of the Criminal Procedure Code is not limited to the case 
of offences committed against the same person, but applies also where 
they are committed against different persons. 

Mann Miya v. Empress (1) and Sri Bhagioan Singh v. Emperor (2) 
followed. 

Empress v, Murari (3), Nanda Kumar Sir kar v. Emperor (4), Ali 
Mahomed v. Emperor iff) dissented from. 

Queen-Empress v. Juala Prasad (6) referred to. 

At the same time the powers under the section should be used with great 
care and caution where there are different complainants. 

The facts relating to the two Rules are as follows : — 

Grim. Revision No. 1863 of 1914. On the 29th 
September 191.4, the petitioner Sabedar Ahir, went to 

* Criminal Revision, No. 1863 of 1914, against the order of R. Sheep- 
shanks. Sessions Judge of Mozafferpore, dated Nov. 11, 1914 ; and Criminal 
Revision, No. 1902 of 1914, against the order of J. Johnston, District 
Magistrate of Rajshahye, dated Sep. 2, 1914. 

(1) (1882) I. I, R. 9 Calc. 374. (4) (1907) 11 0. W. N. 1128. 
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a cattle fair at Bettiali and got into conversation with 
one Saudagar Mollali, and pointing out a bullock, 
induced the latter to bid for it, on his behalf, up to 
Rs. 50, though it was not worth more than Rs. 32. 
He gave Saudagar one rupee as earnest money. The 
latter purchased the animal and paid the owner the 
rupee. The petitioner then offered to pay the balance 
but the owner, pretending to have had a quarrel with 
him, refused to accept the same, whereupon the peti- 
tioner prevailed upon Saudagar to pay Rs. 40, and 
requested the latter to accompany him with the bullock 
to his house where he promised to pay the amount. 
On the way the petitioner tried to run away but was 
arrested. In the meantime one Mahadeo Koer came 
up and identified the petitioner as the man who had 
also victimized him in a precisely similar manner 
shortly before. Mahadeo had been induced to pur- 
chase for the petitioner another bullock worth Rs. 22, 
for Rs. 44. Saudagar and Mahadeo lodged separate 
informations at the thana, and the petitioner was sent 
up by the police, on the 30th September, before the 
Joint Magistrate of Bettiali who tried him on two 
charges under s. 420 of the Penal Code of cheating the 
two informants respectively, and convicted and sen- 
tenced him, on the 15th October, for each offence, to 
imprisonment and fine. The petitioner’s appeal against 
the order of conviction was dismissed by the Sessions 
Judge of Mozafferpore on the 9th November 1914. 

Grim. Revision No. 1902 of 1914. On the 17th 
March 1914, the petitioner, Chhatradhari Misser, went 
with two others to the house of one Barkat Manjhi 
and carried him away forcibly, and proceeding next 
to the house of one Ganesh Lohar also seized him. 
The petitioner and his companions then took the two 
men to Rohanpur, in the district of Malda, wrong- 
fully confined, and extorted bond from them. Barkat 
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and Ganesh lodged separate complaints against the 
petitioner and the others under ss. 342, 552 and 384 of 
the Penal Code before the Sab-Deputy Magistrate of 
Naogaon who tried the two cases together, and con- 
victed and sentenced the petitioner, under s. 341 of 
the Penal Cede, to a tine. An appeal against the order 
was dismissed by the District Magistrate of Rajshahye 
on 20th September 1914. 

The petitioners in each case, thereupon, mqyed the 
High Court and obtained the present Rules. 

Dr. Dwarka Nath Mitra (with him Baba Baikun- 
tha Nath Mitra and Babu Manindra Nath Banerjee), 
for the petitioners in both cases. Section 234 applies 
only to the case of a single accused [ Budhai Sheik 
v. Emperor (1)] and is limited to the case of three 
offences against the same person. Refers to Empress 
v. Murari (2), Nanda Kumar Sirkar v. Emperor 1$) 
and Ali Mahomed v. Emperor (4). The case of Manu 
Miya v. Empress (5) has been practically overruled 
by the well known Privy Council decision. Refers to 
Sri Bhagwan Singh v. Emperor (6) and Kali Das 
Chuckerbutty v. King-Emperor (7). The conse- 
quences of holding the view that the section justifies 
a joint trial of cases brought by different persons, 
would be startling. A man might then be tried for 
three murders committed on different occasions. This 
construction would render certain sections of the 
Code unworkable, as where, one of the complain- 
ants beiug absent, the accused would be entitled 
under s. 247 of the Code to acquittal on all the charges. 
So also if one of the complainants compounded 
his case. 

(!) (1905) I. L. 11. 33 Gale. 292. (4) (1908) 13 C. W. N. 418. 

(2) (1881 ) I. L. E. 4 All. 147. (5) (1882) I. L. E. 9 Gale. 371. 

(3) (1907) 11 C. W. N, 1128. (6) (1908) 13 0. W. N. 507. 

(7) (1911) 15 C. \V, N, 463. 


16 


INDIAN LAW LIE PORTS. [VOL. XLIII. 


1 9l 5 

StT-UBDAR 
A h JR 

y. 

KmI’ISROR. 


Ba.hu Krishna Kamal Moitra. for complainant in 
Or. JRev. No. 1902, referred to Sri Bhagwan Singh, v. 
Emperor (1) as supporting his case. 

Our. adv. vuU. 

Flbtchee J. The only question raised in the 
hearing of these two Rules is whether section 231 of 
the Code of Criminal Procedure authorizes one trial 
of not in ore than three offences of the same kind 
committed within the space of 12 months when the 
offences have been committed against different per- 
sons. The judicial decisions on this question are not 
uniform. In the case of Empress v. Murari (2) it was 
laid dowir by the Court that “ the combination of three 
offences of the same kind for the purpose of one trial 
can only be where they have been committed in respect 
of one and the same person and not against different 
prosecutors.” A different view was taken by this Court 
in the case of Manu Miya y. Empress ( 3). The case 
of Queen-Empress v. Juala Prasad (4) the next 
authority in order of date, is not opposed to the deci- 
sion in Empress v. Murarii 2), for in the Case of Queen- 
Empress v. Juala Prasad (4) the several sums that 
had been embezzled had become the property of the 
Government, and there was, therefore, only one com- 
plainant. The next case is Nanda Kumar Sirkar v. 
Emperor (5) to which decision I was a party. In that 
case, a similar view was taken to that expressed in the 
case of Empress v. Murari (2). That decision was 
followed in the case of Ali Mahomed v. Emperor (6) 
but dissented from in the case of Sri Bhagwan Singh 
v. Emperor (1). 

(1) (1908) 1 3 C. W. N. 507. (4) (1884) I. L. li. 7 All. 174. 

(2) (1831) I. L. R. 4 All. 147. (5) (1907) 11 0. W. N. 1128. 

(3) (1882) I. L. R. 9 Gale. 371. (6) (1908) 13 C. W. V. 418. 
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On a 'further consideration, I am of opinion that 
the decision in the case of N'anda Kumar Sirkcir v. subeuab 
Emperor (1) cannot be supported. No doubt section A " lK 
234 of the Code of Criminal Procedure is taken from emfbrok. 

section 5 of the Statute 24 & 25 Yict. c. 96. The words ., _ T 

" against the same person ” which appear in section 5 
of 24 & 25 Yict. c. 96, do not appear in section 234 of 
the Code of Criminal Procedure. 

Section 234 of the Code of Criminal Procedure, I 
think, is, not limited to cases where the offences have 
been committed against the same person. 

At the same time I think that the power given 
by section 234 is one that requires to be used with 
great care and Caution where there are different com- 
plainants. 

In the result. I think, these two Rules ought to be 
discharged. 

BeACHCROFT J. The only question which arises 
in these two Rules is whether section 234 of the Code 
of Criminal Procedure is limited to a case where there 
is one complainant in respect of all the offences charg- 
ed, or whether it applies where the complainants are 
different persons. 

Looking to the plain words of section 234, I should 
hardly have thought the matter open to argument. 

Section 234 is one of the exceptions to the general rule 
contained in section 233, vis., that every charge is to be 
tried separately. It provides that three charges of the 
same offence committed in the course of 12 months 
may be tried together, and the second part of the sec- 
tion explains what is meant by the same offence. 

Had the Legislature thought tit to impose such a limita- 
tion as that contended for on behalf of the petitioner, 
it would presumably have done so expressly, whereas 

(1) (1907) 11 C, W,N, U28. 
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the section is framed in the widest terms, and when 
the Legislature has imposed no limitation it is not for 
us to do so. 

But there are cases in the Courts in which the 
view has been taken that the limitation contended 
for applies. It is not necessary to discuss the case 
of Empress v. Murari (1) to which reference was 
made in the Full Bench case of Queen-Empress v. 
Juala Prasad (2) from the report of which there 
is reason to suppose that one of the Judges who 
decided the earlier case had changed his views. But 
in the case of Nanda Kumar Sirkar v. Emperor (3) 
the opinion was expressed that section 234 “evidently 
refers to different acts done by the same individuals 
or same sets of individuals against the same com- 
plainant.” In that case the earlier case of Manu Miya 
v. Empress (4) does not seem to have been brought 
to the notice of the learned Judges. The decision in 
that case was directly contrary to the view contend- 
ed for on behalf of the petitioner. The Legislature 
in the Code of 1882 endorsed the view taken by the 
learned Judges by introducing an Explanation of what 
is to be understood by the phrase “offences of the 
same kind” and that Explanation is repeated in the 
present Code. 

Three classes of cases constantly occur in the 
mufassil in which an accused is charged with offences 
of the same kind against different complainants. In 
one a man breaks into several houses in one night ; in 
another a man whose house is searched for stolen pro- 
perty is found to have received property stolen from 
different persons, on different occasions ; in the third a 
man cheats several persons in pursuance of a system, 
e.g., by pretending to have the power of doubling 

(1) (1881) I. L: It. 4 All. 147. (3) (1907) 11 0. W. X 1128. 

(2) (1884) I. L,R. 7 All. 174. (4) (l - 882) I, L. R. 9 Calc. 371. 
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money. In the last mentioned case the joint trial 
might perhaps be defended on the’ground that the 
offences were committed in the coarse of one transac- 
tion, without having recourse to section 234, but in 
the other cases the offences are not committed in the 
course of the same transaction. In these cases, where 
there is no fear of the accused being prejudiced, the 
charges are always tried together. In the whole of 
my experience as Magistrate aud Sessions Judge, I 
do not remember objection ever having been raised 
to the accused being tried at one trial for three 
offences in such cases. Such an objection would have 
struck me with surprise, as I am sure it would almost 
all judicial officers in the mufassil, who have con- 
stantly to try cases in which the provisions of this 
section are applicable, especially when the view 
described in Vanda Kumar Sirkar v. Emperor (1) 
as evident, had been definitely rejected by two 
Judges of this Court so far back as 1882. 

It may be that the decision arrived at in Wanda 
Kumar Sirkar v. E mperor(l) was correct in that there 
were three charges of rioting and three of hurt, and 
that such a case would not be covered by section 234. 
But, so far as that case decided that section 234 applies 
only to offences against the same complainant, I must 
express my dissent from it. 

It is argued that, unless the section is limited in 
the way suggested, an accused might be much embar- 
rassed by the joinder of charges, e'.g., a man might be 
tried at one trial on three charges of murder commit- 
ted on different occasions. Such an argument entirely 
loses sight of the fact, that it must be presumed that 
those who are selected for the administration of the 
criminal law are fit for their duties, and will not use 
their powers in an arbitrary and oppressive manner. 

(1) (1907) 11 0. W.X. 1128, ' •' 
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The. Criminal Courts must be eredited with the pos- 

^pcaion of a little common sense. 

Knally. it was argued that other sections ot the 

Code would be found dlffleult to work; the »» 
trieted interpretation were placed on #» » - 

only section referred to was section iil. U . was mi 
nested that if one of three' complainants wtie abse , 
tensed would be acquitted of all three » 
Leaving out of consideration for the moment lie lac 
that charges are not drawn up in summons oases, t ■ 

obvious answer is that he would not he acqnitted U 

all three offences but only of the offence m tespeet 

which the complainant was absent. 

I think the Kales should be discharged, and the 

petitioner in revision case No. 1863 remanded to , ail 

to serve out the remainder of his sentence. 

,, Rules discharged. 

E. H. M. 
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Before Sharfuddin and Goxe JJ< 

HANTJMAN PERSHAD THAKUR 

v. 

JAD.U NAHDAH THAKUR* 

Benani Purchaser-Auction sale-Civil Procedure Code ( Act V of MS) 
s. 66— Object of the section. 

Section 66 of the Code of Civil Procedure, 1908, lays down that no 
• suit shall be maintained again* any person claiming title under a purchase, 
certified by the Court, on the ground that the purchase was made on behalf 
of the plaintiff or some one through whom the plaintiff claims. Tie 

•Appeal from Original Decree, No. 248 of 1911, against the decree of 
Prosantia Kumar Gupta, Additional Subordinate Judge o,f M.azafferpnv, dated 
Mav 51% 1910. 
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section is clearly aimed at benami purchases at execution sales. The 
clear intention of the section is to stop benami purchases by making it 
impossible for the real owner to question the benamidar's title. 

Bishan Dial v. Ghazi-ud-din (1) referred to. 

Sasti Churn Nundi v. Annopurna (2) doubted. 

Appeal by Hanuman Pershad Thakar, tie minor 
plaintiff, through his mother and next friend, Sheo- 
piyari Thakurani. 

The plaintiff brought the suit, out of which this 
appeal arose, for recovery of possession of the dis- 
puted properties, together with mesne profits, on the 
ground that the same constituted the property of his 
paternal aunt whose heir he was. According to the 
allegation of the plaintiff the disputed properties, 
on the death of his aunt, were taken possession of 
by Jadunandau Thakar, the defendant first party, in 
whose farsi name they were purchased by his aunt 
at an auction sale. The plaintiff also alleged that 
Jadunandan was an agent for and on behalf of his 
aunt. Shiah Thakur, the defendant second party, was, 
according to the allegation of the plaintiff, a farzidar 
of the defendant first party, in respect of a portion of 
the disputed properties. 

The defendant first party contended, inter alia, that 
he was not the farzidar at plaintiff s aunt and that 
the disputed properties were purchased with his own 
money and that he had been in possession of the 
same ever since the purchase. 

The defendant second party submitted that his 
purchase was bond fide and for valuable consideration. 

Both the defendants pleaded that the plaintiff’s 
suit was barred by the provisions of section 66 of the 
Code of Civil Procedure (Act V of 1908) and section 41 
of the Transfer of Property Act (Act IY of 1882). 
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(1) (1901) I. L. R. 23 A1^175. (2) (1896) I. L. R. 23 CrIc, 699. 
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The learned Subordinate Judge dismissed the plaint- 
iffs suit. 

Hence this appeal. 

Mr. Caspars (with him Baba Ganesh Dalt Singh), 
for the appellant, submitted that two\ questions arose 
in this appeal. ; (ij the onus was on the defendants, since 
the defendant 1st party, stood in a fiduciary relation 
to the plaintiffs aunt. He must establish the bond 
fides of his purchase : see section 111 of the Evidence 
Act. / \ ' 

[Coxa J. But there is no question here of a transac- 
tion between the defendant 1st party, and the plaint- 
iff’s aunt. Your contention is that the purchase was 
a farsi one and you want to recover possession. The 
onus lies on you.] 

fii) The Calcutta case, Sasti Churn Nundi v. 
Annopurna (1) is applicable to the facts of the case. 

[Coxi J. This ruling seems to be in your favour, 
but the question is — does it lay down good law? 
Section 66 of the Code of CiviL Procedure seems to be 
against you, and we eannt go beyond the section.] 

Section 41 of the Transfer of Property Act does not 
apply to the facts of this case. There is evidence to 
show that the defendant No. 1, holding, as he did, a 
general power of attorney, worked for his sister, the 
plaintiff s aunt, therefore, the defendant second party, 
ought to have enquired into the real state of affairs, 
and if he failed to do so, he did not act with reason- 
able care and good faith as the proviso to section 41 
of the Transfer of Property Act requires. 

[Coxe J. Do you mean to say that any purchaser 
should enquire as to whether his vendor has any 
relative, specially a lady, for whom he works ?] 

No, I do not contend that but I do submit that 
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there were sufficient materials to suggest to the 
defendant 2nd party the necessity of enquiring into 
the real state of affairs. The position of the defendant 
2nd party, is no better than that of the defendant 1st 
party, because the former is merely a farzidar of the 
latter. 

Babu Umakali Mookerjee (with him Babu 
Lakshmi Narain Singh), for the defendant 1st party, 
submitted that Sasti Oharan Nandi v. Annopurna (1) 
was not applicable to the facts of this case. The facts 
of the present case are clearly distinguishable from 
those of that case. The Allahabad case, Bishan Dial 
v. Ghazi-ud-din is, indeed, applicable (2). 

The plaintiff’s case is barred by section 66 of the 
Code of Civil Procedure. Moreover, it has been 
proved, beyond a shadow of doubt, that it was with the 
money of the defendant No. 1, that the property was 
purchased, and that the defendant No. 1, has been in 
possession of the property. Therefore the plaintiff 
has failed in establishing that the transaction was a 
benami one. 

Babu Badyanath Narayan Sinha , for the defend- 
ant 2nd party, submitted that the plaintiff was abso- 
lutely concluded by section 41 of the Transfer of 
Property Act so far as his claim against the defendant 
No. 2, was concerned. Plaintiff’s own witnesses have 
proved that he has been in possession ever since the 
purchase and that, even, in the lifetime of the plaint- 
iff’s aunt. It is also proved that the defendant No. 1, 
has been in possession of the property ever since 
the purchase. The sale certificate is in his name. 
The name has been entered in the Land Registra- 
tion Department and, it appears, in the partition pro- 
ceedings. According to the plaintiff’s own witness- 
es, rent receipts are granted by the defendant No. 1, 
(1) (1896) I. L. E. 23 Calc. 699. (2) (1901) I. L. R. 23 All. 175. 
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and he produces receipts for payment of land revenue. 
It cannot therefore be contended that the defendant, 
2nd party, did not take reasonable care in ascertaining 
the defendant 1st party’s title, or that he did not act 
in good faith. 

Mr. G asperse, in reply. 

Cur. adv. vult. 

Coxe J. This appeal arises out of a suit for 
recovery of possession of certain land that was sold 
in execution of a decree against one Harnandan 
Thakur in May 1900. It was purchased ostensibly by 
the defendant, .Tadunandan Thakur. The plaintiff is 
the heir of one Rajbati, the sister of .Tadunandan, and 
his case is that .Tadunandan purchased the property 
with Rajbati’s money and on her behalf, and that she 
remained in possession till her death in January 1906, 
since when the defendants are in possession. The 
second defendant is said to have purchased a portion 
of the property from Jadunandan in June 1904, in 
full knowledge that Jadunandan was merely a far- 
zidar. The defence is that .Tadunandan bought the 
property himself. 

The Subordinate Judge lias dismissed the suit, 
bolding that it is barred by section 66 of the Code and 
also that Jadunandan was the real purchaser. The 
plaintiff appeals. 

Against Shiah Thakur, the 2nd defendant, the plaint- 
iff has, in my opinion, no case whatever. There is no 
evidence worth a moment’s consideration that Shiah 
had any reason to think that Jadunandan was not the 
real purchaser. Bhya Singh, an important witness fer- 
tile plaintiff, admits that Shia Thakur has been in pos- 
session since his purchase, which was H- years before 
Rajbati’s death. Learned counsel contended that 
Rajbati, being a pardanashin, could not be estopped 
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from pleading that the ostensible owner was not the 
true owner, unless it was shown that everything bad 
been explained to her. This seems to me an untenable 
contention. To accept it would be equivalent to 
holding that, though a purchaser is not bound to 
enquire whether his vendor is the benamidar for 
another man, he is bound to ascertain whether or not 
he is the benamidar of a woman. This is evidently 
unreasonable. 

As regards Jadunandan, I feel no hesitation in hold- 
ing that the suit is barred by section 66 of the Code, 
and therefore need not examine the question whether 
Jadunandan was or was not the real purchaser. But 
I may say that I incline to the belief that the Subor- 
dinate Judge’s view of the facts is correct. Learned 
counsel has subjected the defendant’s case to powerful 
criticism, but clearly the whole burden of proof 
rests on the plaintiff. It is argued that there is a 
discrepancy between the defendant’s pleading and 
his proof. In the first he asserts that he bought the 
property himself, whereas in his evidence he- says 
that he obtained the money from his brother with 
whom lie lives in commensality. This does not seem 
to me of very much importance especially when it 
is remembered that the defendant’s case is that the 
sale certificate is conclusive. It is contended also 
that as Jadunandan was Rajbati’s mukhtear, the 
burden of proving the good faith of all transactions 
between them rests on him. But it is open to doubt 
whether the power of attorney authorized Jadunandan 
to purchase property for Bajbati or to manage her 
estates, and. in any case we have not to decide what 
was the character of a transaction between them ; 
but whether there was any transaction between them 
or not. No real explanation has been given why 
Rajbati should want to buy this property which is 
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many miles away from her home. It can hardly have 
been with a view to enrich the estate, because that had 
to descend to the plaintiff with whom she had quarrel- 
led The reason assigned in the evidence, namely, 
that she wanted to restore it to the judgment-debtor 
who was her kinsman, would have appealed with equal 
strength to her brother Jadunandan. 

As I have said, however, the suit is, in my opinion, 
barred by section 66 of the Code, which lays down 
that no suit shall be maintained against any person 
claiming title under a purchase certified by the Court 
on the ground that the purchase was made on behalf 
of the plaintiff or on behalf of some one through whom 
the plaintiff claims. Now, here the defendant cer- 
tainly claims under a certified purchase, and the suit 
is based on the ground that the purchase was made 
on behalf of the plaintiff’s predecessor in interest 
Learned counsel contends that the plaintiff also sues 
on the ground that Raj bati remained in possession 
till her death- and relies on the decision in Sasti 
Churn Nundyv. Annapurna (1) which certainly is in 
his favour. 

If the decision quoted is correct, it makes a very 
serious inroad on the section, and, indeed, I do not 
think it would be going too far to say that, if it is 
accepted, the section is for all practical intents and 
purposes repealed. The section is clearly aimed at 
benami purchases at execution sales. We have no 
need of a specific provision of law that a suit against 
a real purchaser, based on a false allegation that he is 
a henamidar, must fail. The clear intention of the 
section is to stop benami purchases by making it 
impossible for the real, owner to question the benami- 
dar’s title. It is sometimes said that the Legislature 
cannot have intended to enable fraud to be practised. 

(1) (1896)1. L. R. 23 Calc. 699. 
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But I cannot attach any other meaning to the section 
than this, that it aims at discouraging benamies by 
rendering the real purchaser helpless, if he is cheated 
by his benamidars. 

Now, if the view taken in the case cited above is 
correct, namely, that the real purchaser can base a 
suit against his henamidar on the fact of possession, 
it is evident that the section at once loses all its effect. 
The purchase being ex-hypothesi a benami purchase, 
the real purchaser would naturally get possession in 
every case, so that the only cases in which the section 
would be of any practical use would be those rare 
instances, in which the parties quarrel, immediately 
even before possession is delivered. It can never have 
been the intention of the Legislature to enact the sec- 
tion for this limited purpose. 

I agree with the decision in Bishan Dial v. Ohazi- 
ud-din ( 1 ). 1 1 , is not necessary, however, to refer the 

decision in Sasti Churn Nunili v. Annopurna (2) to a 
Full Bench, because the present case can be distin- 
guished, as the Trial Judge has pointed out, though 
it must be conceded that the distinction is somewhat 
unreal. Reading paragraph 7 of the plaint, it cannot 
be disputed that this suit was brought on the ground 
that the purchase was made on behalf of someone 
through whom the plaintiff claims.” 

The appeal fails and must be dismissed with costs. 
The defendant No. 2 is entitled to separate costs. 

Shakfuddin J. I agree. 
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Before Sharf addin an l CoxeJJ. 

PUNCHA THAKUR 
v . 

BINDESWARI THAKUR * 



Offering* to a Temple— Transfer ability — Transfer of Property Act {IV of 
1882) s. 6, cl (a). 

There are certain rights that cannot be transferred. They are res extra 
commercium ; for instance, sacerdotal office which belongs to the priest of 
a particular class. Similarly a right to receive offerings from pilgrims, 
resorting to a temple or shrine, is inalienable. The chance that future 
worshippers will give offerings is a mere possibility and as such it cannot 
be transferred. 

LaJchsmanaswami Naidu v. Rangamma (l), Kashi Chandra v. Kailash 
Chandra (2), Dina Nath Chuckerbntty v. Pratap Chandra Gosxami (3) 
referred to. 

Second Appeal by Pancha Thakur and another, 
the defendants. 

The suit out of whieh this second appeal arises was 
instituted by the plaintiffs for recovery of possession 
of 3 annas share in the charhawa (offerings) made to 
the temple of Sri Bhairo Nath. The facts are shortly 
these. The plaintiffs and the defendant, third party, 
form members of a joint family. Out of the 16-annas 
offerings of Sri Bhairo Nath, an idol installed in a 
temple at Dekuli Kkurd, the plaintiff^ and the defend- 
ant third party, owned and possessed a 3 annas share 

. ° Appeal from Appellate Decree, No. 3828 of 1912, against the decree of 
Jadunandan Prasad, Subordinate Judge o£ Mozafferpur, dated Oct. 7, 1912, 
confirming the decree of Moulvi Abdul Aziz, Munsif of Mozafferpur? 
dated June 29, 1912. 

(1) (1902) I. L. R. 26 Mad. 31. (2) (1899) I. L. R. 26 Calc. 356. 

(3) (1899) I. L. R. 27 Gale. 30, 32. 


% 
i , 





VOL. XLIII.] CALCUTTA SERIES. 


29 


to the extent of which, it is alleged, they used to get 
charJicnva offered by the people, from the time of their 
ancestors. On the 18th of January 1901, the defendant 
second party took deli very of possession through the 
Court in respect to the said 3 annas share by virtue 
of his purchase at auction sale held in execution of his 
decree and participated in the offerings to that extent. 
Thereafter, the defendants 1st party, by purchasing the 
aforesaid share from the defendant second party, com- 
menced to exercise their own possession and to enjoy 
their share in the offerings. The plaint goes on to state 
that, on enquiry, it transpired that the defendant third 
party and Batdaya Nath Thakur, father of the plaintiff 
No. 5, had executed a mortgage-bond with respect to the 
3 annas share in the offerings in favour of the defendant 
second party, who enforced it and obtained a decree on 
it, in execution of which he sold and purchased the 
share in question at auction. It is urged in the plaint 
that the right in chcirhaiva is an inalienable property, 
and so the father of the plaintiff No. 5 and the defend- 
ant third party, had no right to mortgage it, and that 
the defendant second party and his vendors acquired 
no valid title in it, the whole transaction from mortgage 
to sale being invalid, The plantiff No. 2 is said to be 
insane. The suit appears to have been contested only 
by the defendants Nos. 1 and 2 of the first party, and 
the defendant second party whose defence is sub- 
stantially the same. Their contentions are that there 
is no cause of action; that the suit, as framed, is not 
maintainable; that the court-fee paid is insufficient; 
that the suit is barred by limitation; that the right in 
charhaiva is transferable ; that the actual share which 
the plaintiffs and the defendant third party had in the 
offerings, was only 2 annas and sixteen gandas, one 
kora and no more; and that the mortgage decree and 
the sale held on it are binding on them. 
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The learned Munsif found upon evidence that the 
plantiffs’ ancestors owned only a 2 annas, 16 gandas, 
1 kora interest in the char ha wa of the temple both as 
proprietors and moqurraridars, and held that a right to 
receive such offerings was, indeed, inalienable. He 
found the other issues also in favour of the plantiffs, and 
accordingly gave a modified decree in their favour and 
that of the defendant third party, jointly. The defen- 
dants Nos. 1 and 2 of the first party preferred an appeal 
to the Subordinate Judge who confirmed the judgment 
and the decree of the lower Court and dismissed the 
appeal with costs. Hence this second appeal. 

Bahu Baldeo Narain Singh and Bahu Sahay 
Ram Bose, for the appellants. 

Bahu Asita Ranjan Chatter fee and Baku Gour 
Chandra Pal, for the respondent. 

Cur. adv . vult. 

Shaufuddin J. The suit, out of which this second 
appeal arises, was instituted by the plaintiffs for re- 
covery of possession of 3 annas share in the offerings 
made to the temple of Sri Bhairo Nath on establish- 
ment of their title thereto. The plaintiffs and the 
defendant third party form a joint Hindu family. 
It is alleged that out of the 16 annas offerings, they 
owned and possessed 3 annas share and to that extent 
they used to get charhawa (offerings) offered by the 
people. The defendant second party, it appears, in 
execution of a decree put up that share to sale and him- 
self purchased it. Thereafter, he sold it to the defend- 
ant first party. The defendant third party, father 
of plaintiffs Nos. 1 to 4, and the father of plaintiff 
No. 5, had executed a mortgage-bond with respect to 
the above share in favour of the defendant second 
party, and it was in execution of the mortgage decree 
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obtained on the strength of the above mortgage that 1915 

the defendant No. 2 sold and purchased that share p 0NC ha 

which he afterwards sold to the defendant first party. Thakcs 

In the plaint it it is urged that the right in the binbeswari 
share of the offerings is inalienable and so the father T hakub - 
of the defendant No. 5 and the third party defendant, Sharkuddin 
father of plaintiffs Nos. 1 to 4, had no right to mort- J ' 
gage it and that therefore the defendant second party, 
and his vendee, the defendant first party, acquired no 
valid title, as the whole transaction from mortgage to 
sale was invalid. 

The suit was contested only by the defendants 
Nos. 1 and 2 of the first party and by the defendant 
No. 4 of the second party. Their contention is that 
the suit is barred by limitation and that the right in 
the offerings is transferable. 

The first Court gave a modified decree in favour of 
the plaintiffs and the defendant third party, jointly. 

The defendants Nos. 1 and 2 of the first party there- 
fore appealed to the lower. Appellate Court which 
affirmed the judgment and decree of the first Court, 
and dismissed the appeal. The decree passed by the 
first Court, which was affirmed on appeal, is in the 
following terms : — “ That the suit be decreed modi- 
fiedly with full costs, that the plaintiffs’ title be 
declared, that they jointly with the defendant third 
party, do recover possession over 2 annas, 16 gandas, 
and 1 kora share of charhawa interest, and that a 
permanent injunction be issued on the- defendants 
first and second parties restraining them from receiv- 
ing th e charhawa offerings for the aforesaid share.” 

The defendants Nos. 1 and 2 now appeal to this 
Court. 

Two grounds were urged on. their behalf, first that 
of estoppel and, second, that the right to offerings was 
transferable, 
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The first question to be decided is whether such 
a right, as is claimed by the plaintiffs, is transferable 

or not. , . 

I am of opinion that such a right is not trans- 
ferable. There are certain rights that cannot be 
transferred. They are termed res extra commercmm ; 
for instance, sacerdotal office which belongs to the 
priest of a particular temple. It was so held in 
La ks lima nas wami Naidu v. Bamjamma (1). Similar- 
ly, a right to receive offerings from pilgrims resorting 
to a temple or shrine, is inalienable and no suit Can 
be maintained for the recovery of wasilat in respect 
of properties derived from a turn of worship which 
from its very nature is voluntary. It was so held in 
the case of Kashi Ohandra Chuckerbutty v. Kailash 
Chandra Bandopadhya (2). Indeed, no man can 
compel another to make voluntary offerings. Offer- 
ings are, according to true significance, made to the 
deity of which the image is its visual symbol and 
their appropriation by the officiating priest is not a 
right in which he is entitled to traffic. This wfts 
held to be so in the case of Dina Nath Chuckerbutty 
v. Pratap Chandra Goswami (3). 

A very strong reason has been given by the lower 
Appellate Court that such a right is not transferable. 
It gays— “ in the present case the duty of a piijari 
seems to have been assigned to Brahmans who make 
pujas to the idol Bhairo Nath. To my mind the 
performance of paja or s'heba of the idol creates a 
right to receive the offerings made to it. If it be 
assumed for a moment that a right to receive offeiings 
is alienable or transferable, then it is clear that an 
alienation of sncli right can be made even in favour of 
a Mahomedan or person of another caste who would 

(1) (1902) I. Tj. E. 26 Mad. 31. (2) (1899) I. L. E. 26 Gale. 356. 

(31 (1899) I. L. E. 27 Calc. 30, 32. 
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obviously be incompetent to perform tlie puja." 
Offerings are voluntary presents to the deity to 
which, no doubt, the shebait is entitled. They are 
nothing but voluntary payments. The income 
arising from them is uncertain and indefinite, and 
an income from such a right is not transferable under 
the Transfer of Property Act. 

For the above reasons, I am of opinion that the 
mortgage of that right and the purchase of it. in execu- 
tion of the mortgage decree are invalid, and that the 
judgment of the lower Appellate Court cannot be 
assailed on that point. 

It is somewhat difficult to reconcile the decree 
given with the character of the property which is 
clearly not transferable, but this point is not raised 
in the grounds of appeal and need not be considered. 

As to estoppel, I think, the statutory provisions 
being against transfer, no question of estoppel can 
arise. 

The appeal is dismissed with costs. 

COXE J. I agree. It appears to me that the chance 
that future worshippers will give offerings to the 
temple is a mere possibility within the meaning of 
section 6, clause (a) of the Transfer of Property Act. 
Such a possibility cannot be transferred, and, in my 
opinion, this being a statutory provision, no question 
of estoppel can arise. 

s. K. B. Appeal dismissed. 
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March 18. 


SRI SRI JIU THAKUR. 


Limitation — Valuable Consideration, wkat is— u Transfer,” if a grant of 
permanent lease is— Suit to recover possession of property from lessee , 
if maintainable loithout mahing mortgagee of same property party 
Limitation Acts (XR of 1877), s- 10 , Sch. II , Art . 134 ; and (IX of 
1908} ss, 10, SO, Sch, I, Art, 134, 


In a suit by a shebait to recover possession of debutter property vested 
in the shebait an trust for the deity, which had been transferred more than 
1*2 years before the institution of the suit by the plaintiff’s predecessor in 
title, who had granted a putni lease of the property for consideration 
of a considerable fixed annual rent, but without receipt of any bonus 

Held, that the suit was barred by limitation under Art, 134 of Sch, I of 
Act IX of 1908. 

Abhiram Goswami v. Shy ama Char an Nandi (1), Ishwar Shy am Chand 
Jiu v. Ram Kanai Ghose (2) and Damodar Das v. Lahhan Das (3) distin- 
guished. 

Meld, further, that the grant of the perraanentJease in this case was a 
transfer for valuable consideration. • 

Currie v, Misa (4) followed. 

Held, also, that no period of limitation was prescribed for a suit of the 
present nature under the Act of 1877, and therefore s. 30 of the Act of 
1908 has no application in this case. 

Where in this case, the plaintiff had granted a valid usufructuary 
mortgage of the property in suit to a third person for a term which 


** Appeal from Original Decree, No. 7 of 1912, against the decree of 
Mohini Mohan Dutfc, Subordinate Judge of Bankura, dated Sep. 21, 1911. 

(1) (1909) L L. R. 36 Oalc. 1003 : (3) (1910) I. L. R. 37 Calc. 885 ; 

L. R. 36 I. A. 148. L. R. 37 L A. 147. 

(2) (1911) I. L. R, 38 Calc. 526 ; (4) (1875) L. R. 10 Ex eh, 158, 

L. R. 38 L A 76. 162. 
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did not expire before the institution of the suit, it is not open to 
him to determine the lease to the defendants, the benefit of which 
had been expressly assigned by the plaintiff to the mortgagee. 

Appeal by the defendants. Kumar Harness war ' 
Malia and others. 

The suit out of which this appeaL arose had been 
instituted by the plaintiff respondent, as the shebait 
of Sri Sri Keshab Rai Jiu Thakur, on the 8th August 
1910, for setting aside a putni deed dated 11th May 
1854, in favour of the predecessors of some of the de- 
pendants by one Lakslmianacharyan Oroswami, a pre- 
decessor of the plaintiff shebait. It was alleged in the 
plaint that the previous shebait had no authority to 
grant a permanent putni lease of the debutter proper- 
ty and that, therefore, the said lease was void and 
inoperative. 

The defendants contended, inter alia , that the prop- 
erty was not an absolute debutter property, that the 
suit was barred by limitation and that the plaintiff 
having mortgaged the property in suit to the Raja of 
Paeliete and possession being made over to the said 
•Raja, the suit in ejectment was not maintainable before 
the expiry of the mortgage. 

Notices to quit were served on the defendants on 
the 2nd September 1909, and by the notices the de- 
fendants were to quit possession on the 13th April 
1910. The Raja of Pachete was in possession of the 
putni mahals since the 14th April 1910, as mortgagee 
and realized rent on the 16th November, 1910, i.e., 
after the institution of the present suit, for a period 
of six months from Baisakh to Aswin 1317 B.S. 

The Subordinate Judge decreed the suit. • There- 
upon the defendants preferred this appeal.' 

Babu Bankim Chandra Mukerjee, for the appel- 
lants. The. plaintiff having assigned his reversion in 
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favour of the Raja of Paehete, cannot maintain a suit 
in ejectment. It is only the person entitled to the 
immediate reversion who can bring a suit in eject- 
ment : see Transfer of Property Act, s. 109. 

In the next place, the mortgagee in possession 
having accepted rent from the tenants has treated 
the lease as subsisting and there has been a waiver of 
the plaintiff’s right to eject : Transfer of Property 
Act, s. 113. The fact that rent was received after the 
institution of the present suit, does not make any 
difference. Section 112 of the Transfer of Property Act 
expressly provides that rent realized after the institu- 
tion of a suit does not operate as a waiver, but there 
is no such restriction provided for in section 113. 

Moreover, there is a decree for mesne profits 
against the defendants. How can the plaintiff obtain 
mesne profits when the mortgagee is realizing rent ? 

In the third place, the suit is barred by limitation 
both under the provisions of the old law of limitation, 
Act XIY of 1859, also under the new law of 1908. 
Further, the ' plaintiff himself has received rent for 
more than 12 years prior to the institution of the suit. 
For the old law, see Jagamba (Joswamini v. Ram 
Chandra 6-osivami (1) and Madhu Sudan Mandal v. 
Badhika Prosad Das (2). As regards the Act of 1908, 
I would rely upon article 134 of Schedule l as it now 
stands. The word ‘ purchase ’ has now been altered 
to ‘ transfer,' and so the article now contemplates all 
sorts of transfers. 

The Subordinate Judge is wrong in holding that 
there was no valuable consideration for the transfer in 
this case as no bonus was paid. It is admitted that 
rent has been received for more than 60 years and 
rent is a valuable consideration : see the definition of 
‘ lease ’ in section 105 of the Transfer of Property Act. 

(1) (1903) I.-L. R. 31 Calc. 314. (2) (1912) 16 0. L. J. 349. 
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Section SO of the Limitation Act of 1908 does not 19 *5 
apply as, according to the decisions of the Privy ramebwab 
Council, no period of limitation was prescribed under m-alia 
the old Limitation Act of 1877. The new Limitation g EI sa'i Jiv 
Act of 1908 was passed on the 7th August, 1908, but it Tiuktjr - 
did not come into operation till the 1st January. 1909- 
There was quite a long period during which any 
existing cause of action under the old law could have 
been sued. As the Act did. not come into operation at 
once, any argument as to taking away vested right 
does not apply in the present case. 

On the question of receipt of rent by the plaintiff, 
see Ishan Chandra Mitter v. Raja Ramranjan 
Chakarhuttyd ) and. Maharajah Rajundur Kishtvur 
Sing Bahadoor v. Sheopursuh Misseri 2). 

In the last place, 1 submit that there is no absolute 
dedication in favour of tire deity. The clihar sanad of 
the 30th June 1814 clearly indicates that proprietary 
interest in the properties was left in the grantee, sub- 
ject to a charge in favour of the expenses of the deity. 

The numerous rent receipts granted by the grantees to 
the tenants were not granted as shebait of the deity, 
but in their own name, and the property is described 
as debutter , which is equally consistent with /a charge 
in favour of the deity. ' . 

Dr. Rashbehari Chose (with him Dr. DwarJca- 
nath Mitra and Baku Bijaykumar Bhattacharya ), 
for the plaintiff-respondent. The suit is nob barred 
either under the old or the present law of limitation. 

Act XV of 1877 applies to the case. Section 30 of 
Act IX of 1908 provides; that all suits for which the 
period of limitation provided for by the Act of 1908 is 
shorter than that provided by the Act of 1877, can 
be instituted within the period of 2 years next after 

(1) (1905) 2 C. L. J. 125. (2) (1866) 10 Moo. I. A. 438 ; 

5 W. K. P. C. 55. 
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the passing of the Act. Act XV of 1877 provided no 
period of limitation for such suits. Article 184 of 
that Act only applied to cases of absolute transfer 
and not to leases : Abhiram Gosivami v. Shycima 
Char an Nandi (1) and Ishxvar Shyam Chanel Jiu v. 
Ram Kanai Chose (2). Section 30 would apparently 
apply to a case where no period of limitation was 
prescribed as well as to a case where a longer period 
was provided for in the Act of 1877. Act IX of 1908 
was passed on the 7th August, 1908. The 7th of 
August, 1910, was a Sunday. The suit was instituted 
the next day. 

The suit is not barred under Act XIV of 1859. 
It was not pointed out in Jagamba Gosivamini v. 
Ram Chandra Gosivami (3) that Act XIV of 1859 did 
contain a provision similar to section 10 of Act IX 
of 1871 or Act XV of 1877. See section 5 of the Act 
of 1859. See also Luteefun v. Bego Jan (4) and Khy- 
roonissa v. Salehoonissa Khatoon{ 5). The defendants 
are not bond fide transferees. They took the putni 
with notice of the trust. 

The facts of the present case are exactly covered 
by the decision of the Judicial Committee in Abhiram 
Goswami v. Shycima Char an Nandi (1) and Ishwar 
Shyam Chand Jiu v. Ram Kanai Ghose (2). The 
case of Madhu Sudan Mandal v. Radhika Prosad 
Das (6), on which the other side has relied, follows 
the case in Damodar Das v. Lakhan Das (7) the 
facts of which are wholly distinguishable from the 
present case. 

If the grant of the putni was a breach of duty 

(1) (1909) I. L. E. 36 Cal.. 1003 : (4) (1866) 5 W. R. 120.. 

L. R. 36 I. A. 148. (5) (1866) 5 W. 11. 238. 

(2) (1911) I. L. R. 38 Calc. 526 : (6) (1912) Hi C. L. J. 349. 

L. R. 38 I. A. 76. (7) (1910) I. L. R. 37 Calc. 885 ; 

(3) (1903) I. L. R. 31 Calc. 314. L. R 37 I. A. 147. 
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on the part of the shebait, as undoubtedly it was, idis: 
receipt of rent under such a lease could create nothing ramesuwar 
more than a lease from year to year : Maharanee Malia 
Shibessoaree Debia v. Mothoomnath Acharjo (1), BurSai Jot 
President and Governors of Magdalen Hospital 
v. Knotts (2) and Ecclesiastical Commissioners V. 

Merral (3). ' ' ■ ' ' ' - 

The mortgage executed by the plaintiff in fay our 
of the Raja of Pachete is a mortgage of the rents and 
profits of the property. The mortgage gives the Raja 
power to collect rents • Juggeewundas Keeka Shah v. 

Bamdas Brijbookundas (4). 

If the lease is avoided, the Raja standing in the 
shoes of the mortgagor would be entitled to realize 
rents direct from the tenants on the land. It would 
be an accession to the mortgaged premises and the 
security of the mortgage would thus be enlarged. 

Further. I submit this is after all a question of defect 
of parties only. Your Lordships have the power to 
add the Raja as a party at any stage : see Givil Proce- 
dure Gode, O. I, r. 10(2). No suit ought to fail for 
want of parties. 

If the plaintiff has no present right to possession 
and therefore -to give notice to quit, the claim for khas 
possession may fail, but the plaintiff would be entitled 
to a declaration * Goornanee Kazee v. Huryhur 
Mookerj ee(5) and Kali Kishen Tagore v. Golam Ali(fi). 

I submit, further, that there ought to have been- an 
issue raised on the question as to whether the plaintiff 
could maintain the present action. The question was 
not raised by the present appellants. 

The Raja could not waive notice given by the 

. (1) (.1869) 13 Moo. I. A. 270 ; (4) (1841) 2 Moo. I. A. 487; 

13 W. R.P. 0. 18. 6 W. R. P C, 10. 

(2) (1879) 4 App. Cats. 324. (5) (1863) W. K. F. B. 115. 

(3) (1869) L. R. 4 Kxcli. 162. (6) (1886) I. L. R. 13 Calc. 3. 
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plaintiff. Further, the receipt for rent shews that the 
Raja merely accepted the rent as a “ deposit.” Prior 
to that the plaintiff served notice on the Raja not to 
receive rents. 

The evidence on the record establishes beyond 
doubt that the properties were absolutely dedicated. 
The Subordinate Judge has exhaustively dealt with 
the question. 

Babu Divarkanath Ohakrabarty, in reply. 

Cur adv. vult. 

Fletcher J. This is an appeal by the defendants 
Nos, 9 and 13 against the judgment of the' learned 
Subordinate Judge of Bankura, dated the 21st of 
September 1911. 

The suit was brought by the plaintiff, an idol, 
through his shebait, to recover possession of the 
properties mentioned in the plaint on the ground 
that they formed part of the debutter estate of the 
idol and that a patni settlement, dated the 29th of. 
Baisakh, 1261, granted by a former shebait in favour 
of the predecessors of the defendants Nos. 1 to 13, 
was invalid. 

On the present appeal, it was not 'argued by the 
appellants that the idol had no interest in the prop- 
erties in suit. Having regard to the evidence, which 
has been considered at great length by the learned 
Subordinate Judge, it is clear that the endowment 
is an ancient one. It was, however, argued before 
us, though somewhat faintly, that the properties 
were the private property of the shebait subject 
nevertheless to a charge for the maintenance of the 
worship of the idol. On the evidence before us, 

I think we can come to only one conclusion, namely, 
that there was an absolute dedication of the properties 
in favour of the idol. 
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The next question is, whether the present suit is 
barred by limitation. 

The grant of a permanent lease without legal 
necessity was in excess of the powers of the shebait 
who granted the lease. The shebait who granted the 
lease died in the year 1859. Next came an infant who 
held the office until the year 1863. His adoptive 
mother then held the office for a few months and was 
succeeded by the father of the present shebait. The 
present shebaifs father died on the 28th of July 1893 
and since that date the present shebait has held the 
office. The rent has been duly paid. 

Now, the question as to whether a suit of the 
present nature is barred after 12 years from the date 
of the permanent lease under article 134 of Schedule 
II of the Limitation Act (Act XV of 1877) has been 
considered in tyro judgments of the Privy Council 
in the cases of Abhiram Goswami v. Shyama Charan 
Nandi (1) and Ishwar Shy am Chand Jiu v. Bam 
Kanai Gfiose (2 )~ The facts in those two cases can 
not be distinguished from the facts in the present case. 
The view that the Privy Council took with regard 
to article 134 of the schedule II to the Act of 1877, 
was that the article only applied to the purchase 
of an absolute interest and not to the grant of a 
permanent lease. This view of the law was expressed 
in the case of Abhiram Goswami v. Shyama Charan 
Nandi (1). It is, however, to be noticed that the 
judgment in the case of Ishwar Shy am Chand Jiu 
v. Ram Kanai Ghose (2) was delivered by their 
Lordships after an application for a review of judg- 
ment (3). And in delivering their judgment their 
Lordships made the following remarks : — “ The only 

(1) (1909) I. L. It. 36 Calc. 1003 ; (2) (1911) I L. R. 38 Calc. f>26 ; 

L. R. 36 LA. 148. L. R. 38 I. A. 76. 
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question remaining depends on the law of limitation. 
On this point attention has been called to the case of 
Ah Mr am Goswami v. Shyama Chciran Nandi (1) 
decided by this Board in July 1909. It is impossible 
to distinguish that case from the present. Whatever 
might have been the inclination of their opinion if 
the matter had been res Integra it seems to their 
Lordships that they would not be justified in review- 
ing on an ex parte application the considered judgment 
of the Board delivered after full argument: They will 
therefore simply follow the decision in Abhiram 
Goswami v. Shama Charan Nandi (1). They do so 
with the Jess hesitation because the language of the 
article under discussion in that case and in. this has 
been altered by subsequent legislation.” 

Another authority was also relied upon in the 
course of the argument. That authority was the deci- 
sion by the Privy Council in the case of Damodar Das 
v. Lakhan Das (2). That decision did not, however, 
turn on article 134 of Schedule II to the Act of 1877. 
There was nothing in that case to show that the prop- 
erty was vested in the chela as trustee for the idol. 
Their Lordships found, agreeing with this Court, that 
the property belonged to the idol and that the posses- 
sion of junior chela had became adverse to the idol. 

So far as the evidence goes in this case, it appears 
that the property was vested in the shebait in trust 
for the idol. The original grant is not forthcoming 
but subsequent documents appear to have recognized 
it. The question of limitation must therefore be con- 
sidered with reference to article 134 of Schedule I 
of the Limitation Act (Act IX of 1908). The wording 
of that article is as follows :— “ To recover possession 
of immoveable property conveyed, or bequeathed in 
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trust qi v mortgaged and afterwards transferred by the 1915 
trustee or mortgagee for a valuable consideration.” It rambswar 
will be noticed that the article in the present Act has Malia . 

V 4 

been substantially altered from the article as it g M Sbi Jiu 
appeared in the Act of 1877. Presumably the word T haictj b - 
“ transferred ” was deliberately inserted in place of Fustcheb ,T. 
the word “ purchased ” in view of the decisions on the 
meaning of the word “purchased” in article 134, 

Schedule II of the Act of 1877. 

The learned Subordinate Judge has found that the 
grant of a permanent lease was a “ transfer.” In that 
view I agree. He has, however, come to the conclu- 
sion that it was not a transfer for valuable considera- 
tion. In the. opinion of the learned Judge a transfer 
for valuable consideration in a case such as the present 
could only . take place when a fine or premium was 
paid for the grant of lease. The learned Judge also 
found that there was no proof that the premium was 
paid for the grant of the patni in the present case. 

It, may, however, be doubted whether evidence of the 
actual payment of the premium could at this time 
be produced. But whether that be so or not, I think 
that a grant of a permanent lease at a considerable 
annual rent Is a transfer for valuable consideration. 

As was remarked by the Exchequer Chamber in the 
case of Currie v. MisaXX), “ a valuable consideration 
in the sense of the law may consist either in some 
right, interest, profit or benefit accruing to the one 
party or some forbearance, detriment, loss or responsi- 
bility, given, suffered or undertaken by the other 

In my opinion the grant of the permanent lease .in 
the present case was a transfer . for valuable considera- 
tion and the present suit is barred under article 134 of 
Schedule I to the Act, of 1908, unless the plaintiff can * 

bring his case under section 30 of. the Act. 

(1) (1875) L. R. 10 Bxch. 153, 162. 


INDIAN LAW REPORTS. [VOL. XLII1. 

The learned vakil for the respondent in the present 
„ appeal, however, based his main argument on this 
branch of the case not on the ground stated in the 
v judgment of the learned Subordinate Judge, but on 
section 80 of the Limitation Act, 1908. But that sec- 
•J. tion does not, in my opinion, apply. Section 30 only 
applies when there is a period of limitation “ pre- 
scribed ”• both by the Act of 1877 and the Act of 1908. 
The decisions of the Privy Council show that no 
period of limitation was “prescribed ” for a suit of the 
present nature under the Act of 1877. 

The present suit is, I think, barred by limitation. 

Another point that raises a difficulty in the way of 
the respondent is the usufructuary mortgage in favour 
of the Raja of Pachete. The respondent on the 8th of 
August 1909 granted to the Raja a usufructuary mort- 
gage of (amongst other properties) the property in 
suit for a term that had not expired at the institution 
of the present suit. Whether that mortgage was 
binding on the idol, we do not know, the Raja not 
being a party to this suit. The mortgage is, however, 
expressed to be made for legal necessity and is treated 
by the learned Judge in his judgment as being a valid 
transaction, On the 9th of September 1909, notice to 
quit was served on the defendants. But on the 15th 
of November, 1910, that is after the institution of the 
present suit, the Raja received and granted a receipt 
for rent, part of which accrued due after the institu- 
tion of the suit. In the absence of the Raja we can- 
not determine whether the mortgage to. the Raja was 
a valid transaction, but assuming as the learned Judge 
did that the mortgage was valid, then it was not open 
to the shebait to determine without the Raja’s con- 
sent the lease. to the defendants the benefit of which 
had been expressly assigned by the shebait to the 
Raja in the usufructuary mortgage to him. Moreover, 
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the receipt of rent by the Raja after the institution of itis 
the suit would seem to show that, at the date of the iumesvvak 
receipt, the Raja considered the lease as in existence. iUL1A 
Further, under the terms of the decree, defendants are sbi Ski ,hu 
liable to pay mesne profits as from the date of the T haku r - 
expiry of the notice to quit although they have paid Fletcher J. 
rent to the Raja to a date subsequent to the institution 
of the present suit under an assignment of the rents 
to the Raja under the terms of a document executed 
by the shebait which the learned Judge treats as a 
valid transaction in his judgment. Clearly the Raja 
ought to have been made a party to the present suit, 
and if his usufructuary mortgage is a valid one then 
the defendants who have paid rent to him to a date 
subsequent to the suit, are not liable to ejectment. 

1 think we ought to reverse the decision of the 
learned Judge in the Court below and allow the 
present appeal. The plaintiff-respondent must pay to 
the appellants their costs both in this Court and the 
Court below. 

The defendants Nos. 14 and 15, who are co-appel- 
lants with the defendants Nos. 9 and 13 in this appeal, 
have, it is represented, settled their disputes with the 
plaintiff. Their appeal is therefore allowed to be 
withdrawn. 

Teunon J. I agree. 

s. M. Appeal allowed. 
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Before N. R. Chatter jea and Multieh JJ. 

EHEMESH CHANDRA RAKSHIT 

■' : -- v.- - ' '■ 

ABDUL HAMID SIKDAR.* 

Sale for Arrears of Revenue — Purchaser of a share — Meaning of the words. 

“ the purchaser shall not acquire any fights which were not possessed by 

the previous owner or owners ” — Revenue Sale Laic ( Act XI of 1859) s, 

54. 

At a sale under s. 13 of Act XI of 1859 it is not the rights of the 
recorded proprietor that pass, but the share itself. 

The policy of the revenue law is to protect the revenue and make the 
share on which the revenue is assessed available for the arrears of revenue 
due upon it. 

Debi Das Chowdhari v. Bipro Char an G ho sal (1) followed. 

Banalata Dasi v. Monomoth a Nath Goswami (2), Kumar Kalanand 
Singh v. Syed Sarafat Hossein (3), Rakimuddi Munshi v. Nalini Kanta 
Lahiri (4), Silas Chandra Muherjee v, Akskoy Kumar Das (5), Bhaicani 
Koer v. Mathura Prasad (6), Annoda Prosad Ghose v, Rajendra Kumar 
Ghose (7) and Gmggdeen Misser v. Kheeroo Mundal (8) referred to. 

Second Appeal by Khemesli Chandra Rakshit, the 
defendant. 

One Mofizar Rahaman was the owner of a share in 
a certain estate. On his death he Left him surviving 
two sons, Fazar Rahaman and Dula Meah, a widow 

58 Appeals from Appellate Decree, No. 1419 of 1912, against the decree of 
Jagan Mohan Sarkar, Subordinate Judge of Chittagong, dated Feb. 27, 1912, 
reversing the decree of Moheodra Nath Das, Munsif of Satkanyia, dated 
Dee. 15, 1910. 

(1) (1895) I. L. R. 22 Calc. 641. (5) (1912) 16 0. W. N. 587. 

(2) (1907) 11 C. W. N. 821. (6) (1907) 7 C. L. J, 1. 

(3) (1908) 12 C. W. N. 528. (7) (1901) I. L. R. 29 Calc. 223. 

(4) (1909) 13 C. W. N. 407. (8) (1874) 14 B. L. R. 170. 
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and three daughters and these survivors became 
entitled under the Makomedah Law to the deceased’s 
estate in the proportion of one half share between the 
two sons and the other half share between the widow 
and the three daughters. On the 29th October, 1886, 
Fazar Rahaman for himself and as representing his 
brother, who was then a minor, caused his name to be 
registered as proprietor in the Collectorate with respect 
to the whole of their father’s share to the exclusion of 
the female heirs. On the 21st March, 1893, the female 
heirs obtained an order for registration of their names 
in respect of a moiety of the estate left by Mafizar 
Rahaman. No steps were taken by any one to have 
the register corrected with the result that the shares 
of Fazar Rahaman and Dula Meah were respectively 
recorded as a half of the deceased’s estate and the 
share of the female heirs was also recorded as a half 
of that estate. 

On the 7tli January, 1893, one Abdul Hamid Sikdar 
purchased the interest of Fazar Rahaman at a sale 
held in execution of a money decree and got his 
name registered with respect to the half share in the 
deceased’s estate. Some time before 1895, Abdul Hamid 
Sikdar got a’ separate account opened in respect of 
the share he had purchased, with a proportionate 
Government revenue and it was called hissya No. 2. 
On the 25th March,. 1897, the other half share of the 
deceased’s estate, representing the interest of Dula 
Meah, was purchased by one Wasek All, who got his 
name registered with respect thereto. Subsequently, 
a second separate account was opened in respect of 
the shares of the female heirs of the deceased, together 
with that of Wasek Ali with a proportionate Govern- 
ment revenue and Avas known as hissya No. 5. Each 
of the hiss y as Nos. 2 and 5 represented the half share 
of the estate left by the deceased and they were both 
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sold for arrears of revenue under s. 13 of Act XI of 
1859 on the 4th March, 1898. At the sale, hissya No. 2 
was repurchased by Abdul Hamid Sikdar while 
hissya No. 5 became the property of one Khemesh 
Chandra Rakshit. In a suit brought by Abdul Hamid 
Sikdar against Khemesh Chandra Rakshit for a 
declaration that the plaintiff was entitled to a half 
share in the estate of Mafizar Raliaman and for a joint 
share in the rents of the lands forming that estate, 
the Munsif dismissed the plaintiff’s claim ; but it 
was subsequently decreed on appeal. The defendant, 
thereupon, appealed to the High Court. 

Babu Mahendra Nath Roy (with him Baba 
Dhirendra Lai Kastgir and Babu Khitish Chandra 
Sen), for the appellant. All that an auction purchaser 
could purchase at a revenue sale was the actual interest 
of the last owner and nothing more. By the terms 
of s. 54 of Act XI of 1859, the only interest that 
passed at a revenue sale was the interest which the 
registered person really had, subject to all encum- 
brances, and in no case did such a sale pass under 
that section a greater right than a recorded proprietor 
or his predecessor had at any time previously. See 
the case of Annoda Prosad Chose v. Rajendra Kumar 
Ghosh (1). As to how far adverse possession operated 
as an encumbrance, see Rahimuddi Munshi v. Nalini 
Kanta Lahiri (2) and Bilas Chandra Mukerjee v. 
Akshoy Kumar Das (3). The plaintiff was, therefore, 
entitled to a moiety of the half share of the deceased’s 
estate as representing his interest prior to his re- 
purchase at the revenue sale, while the other moiety 
of that share as representing the interest of the 
plaintiff’s brother, together with the interest of the 

(1) (1901) I. L. K. 29 Calc. 223. (2) (1909) 13 C. W. X. 407. 

(3) (1912) 16 0. W. N. 587. 
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plaintiff’s mother and sister, was purchased by the 
defendant. 

Babu Jogesh Chandra Boy (with him Babu 
Prabodh Ooomar Das), for the respondent. A revenue 
sale passed to the purchaser the right in the exact 
share in respect of which, the separate account was 
opened and not the interest of the particular sharer. 
Therefore, in deciding what right a purchaser at a 
revenue sale took in the separate share sold, it was 
necessary to look to the recorded share only, in 
respect of which the account was opened and a 
proportionate revenue was paid, and not to the right, 
title and interest of the particular person in whose 
name the account was opened. See Gungadeen Misser 
v. Kheeroo Munclal (1), Debt Das Chowdhuri v. 
Bipra Charan Ghosal (2) and Banalata Dasi v. 
Monmotha Nath Goswami (3). 

Even the cases of adverse possession recognised 
that only the recorded share passed, see Bahimuddi 
Manshi v. Nalini Kant a Lahiri{ 4), Kumar Kalanand 
Singh v. Syed Sarafat IIossein(5), Bilas Chandra 
Maker jee v. Akshoy Kumar Das(Q), Bhawani Koer v. 
Mathura Prasad( 7) and Khobhari Singh v. Bam 
Prosad Boy(S). The case of Chowdhry Jogessur 
Mullick v. K better Mohan Pal(9 ) did not apply. The 
question of fraud did not arise and on the admitted 
facts of the case there could not be any fraud, see 
Doorga Singh v. Sheo Per shad SinghQ 10). All that 
could be said was that the Collector made a mistake in 
his record. 

Babu Mahendra Nath Boy, in reply. The ex- 
pression " previous owner or owners ” in s. 54 of Act 


( 1. ) (1874) 1.4 B. L. It. 170. 

(2) (1895) I. L. R. 22 Gale. 641. 

(3) (1907) 11 0. W. N. 821 

(4) (1909) 13 G. VV. N. 407. 

(5) (1908) 12 C. W. N. 528. 


(6) (1912) 16 C. W. N'. 587. 

(7) (1907) 7 0. L. J. 1. 

(8) (1907) 7 C. L J. 387. 

(9) (1889) 1. L. R. 17 Calc. 148. 

(10) (1889) I. L. R. 16 Gale. 194. 
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XI of 1859 meant previous owner or owners at any 
time. The question involved was not so simple. The 
words of the section undoubtedly set the purchaser on 
his enquiry as to in whose name the account was 
opened. The cases of Annocla Prosad Ghose v. Bajen- 
dra Kumar Ghose (I s and Banalata Dost v. Monmo- 
tha Nath Goswann'(2) were relied on. In Bhawani 
Koer v. Mathura Prasad{ 8) reference was made to the 
judgment of Ramp ini J., in Annoda Prosad Ghose v. 
Kajendra Kumar Ghose (4)' and that judgment was 
followed. See also Musammat Bhawani Kumar v. 
Mathura Prasad Singh (5). The case of Gungadeen 
Misser v. Kheeroo Mundul (6) had nothing to do with 
s. 54, while the cases of Kumar Kalanand Singh v. 
Syed Sara fat H'ossein (7) and Rahim uddi Munshi 
v. Nalini Kanta Lahiri (8) dealt with encumbrances. 
Furthermore, the Collector was bound to see that the 
account, which was opened by the plaintiff under 
sections 10 and 11. of Act XT. of 1859 in respect of his 
share in the estate, was opened only for the share 
corresponding with the character and extent of inter- 
est in the estate, in respect of which the plaintiff was 
recorded as proprietor under the Land Registration 
Act, 1876 : see section 69 of that Act. Such errors and 
mistakes as there might be in the record, must be 
rectified at the time the account was opened. 

Babu Dhirenclra Lai Kaslgir, in reply, supported 
the above contentions and added that the finding of 
the Subordinate Judge that no question of fraud arose 
was erroneous, and that the Subordinate Judge ought 
to have dealt with the finding of the Munsif on this 
point. Cur. adv. vult. 


(1) (1901) I. L. It. 29 Gale. 223. 

(2) (19.07) 11 C. \V. N. 821 

(3) (1907) 7 C. L. J. 1. 

(.4) (1901) I. L. It. 29 Gale. 223. 


(5) (1912) 16 G. W. N. 986. 
(i) (1874) 14 B. L. R. 170. 

(7) (1908) 12 (J. W. N. 528. 

(8) (1909) 13 0. W. N. 407. 
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N. R. Chatterjea and Mulligk ,1.1 The question 
Cor decision in this appeal is what is the extent of 
share which passed to the plaintiff, at a sale held 
under section 13 of Act XI of 1859. 

It appears that a 14 annas 9 pies share of an estate 
belonged to one Mofizar Rahaman. 

Mofizar Rahaman died, leaving two sons, Fazar 
Rahaman and Data Meah, a widow and three daughters. 
Under the Muhammadan Law the two sons got one-half 
(a quarter each) and the widow and the daughters the 
other half of the estate. Ou the 29th October, 1886. 
Fazar Rahaman got himself and his brother Dula 
Meah, who was then a minor, registered in the Collee- 
t orate with respect to the whole of the 14 annas 9 pies 
share ignoring his mother and sisters who may be 
conveniently referred to as the females. 

These females, however, on the 2 1st March 1898 
obtained an order for registration of their names in 
respect of one-half of 14 annas 9 pies share, that bei ng 
their shares in the estate left by Mafizar Rahaman. 

On the 7th June 1898, the plaintiff purchased the 
interest of Fazar Rahaman at. a sale held in execu- 
tion of a money decree and got himself registered with 
respect to 7 annas 44 pies share, although that share 
included the share of Data Meah. On the 25th March, 
1897, the share of Dula Meah was purchased by one 
Wasek Ali, and he also got his name registered with 
respect to 7 annas 44 pies share although Dula Meali’s 
share was only one-half of tli&t. 

Now after the females got their names registered 
with respect, to 7 annas 41 pies share, Wasek Ali as 
purchaser of Dula Mesh’s interest ought to have been 
recorded as owner of one-half of 7 annas 44 pies share, 
and the share registered in the name of the plaintiff 
also ought to have been reduced to one-half of 7 annas 
44 pies share. la the general Register, however, the 
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females were recorded as owners of 7 annas 4$ pies 
share and Wasek All and the plaintiffs were recorded 
as owners of 7 annas 44 pies each. The total, therefore, 
(treating the 14 annas 9 pies as 16 annas') amounted to 
24 annas. 

It appears that some time before 1895, the plaintiff 
got a separate account opened in respect of 7 annas 44 
pies share with a proportionate Government revenue 
and it was called hissya No. 2. 

* The shares of the females together with that of 
Wasek All (purchaser of Dula Meah’s interest) were 
formed into a seperate account consisting of 7 annas 
44 pies share with a proportionate Government 
reveuiie and was known as hissya No. 5. 

Both the hissyas Nos. 2 and 5 were sold for arrears 
of revenue under section IS of Act XT of 1859, on the 
4th March 1898, and hissya No. 2 (which formerly 
belonged to him) was purchased by the plaintiff, and 
hissya No. 5 was purchased by the defendant. 

It appears from the judgment of the Court below, 
that a person claiming the interest of the females in 
the estate lias lost his suit as against the plaintiff and 
the defendant, by reason of these sales for arrears of 
revenue. We are not, therefore, concerned with the 
shares of the females, and the only question now is, 
whether the plaintiff by his purchase of hissya No. 2 
acquired only one-half of 7 annas 44 pies share (that 
being the share which originally belonged to Fazar 
Rahaman and subsequently to the plaintiff under his 
purchase in execution of the money decree) or the 
entire 7 annas 44 pies share covered bv separate 
account No. 2. 

The question turns upon the construction of 
section 54 of Act XI of 1859 which runs as follows : — 
“ Where a share or shares of an estate may be sold 
under section 13 or section 14, the purchaser shall 
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acquire tlxe share or shares subject to all incumbrances 
and shall not acquire any rights which were not pos- 
sessed by the previous owner or owners.” 

It is contended on behalf of the appellant that the 
words “ shall not acquire any rights which were not 
possessed by the previous owner or owners ” mean 
that the purchaser shall not acquire any rights which 
were not possessed by the previous owner at any time 
previously, and that as Fazar Rahaman or the plaintiff 
never possessed more than a moiety of 7 annas 4£ j)ies 
share, the plaintiff as purchaser at the revenue sale 
could not acquire a title to more than that share. On 
the other hand, it is contended on behalf of the res- 
pondents, that the purchaser acquires the share itself 
which is put* up for sale, irrespective of the extent of 
the share of the person whose name was recorded in 
the separate account. 

The rights of the purchaser, under section 54 of 
Act XI of 1859, have been considered in several cases 
by this Court. In Debi Das Chowdhiiri v. Bipro 
Charan Ghosal (1), where an estate held by a Hindu 
widow was sold for arrears of revenue, and it was 
contended that under section 54, the purchaser did 
not purchase any estate which lasted longer than her 
lifetime, Pigot. J. after referring to the provisions of 
section 13 observed : “ It is plain that as the result of 
a sale under section 13 it is contemplated that the 
whole share in respect of which the arrear may have 
been due shall pass to the purchaser; and that con- 
firms the impression which, upon reading section 54 
alone, one would be disposed to form with regard to 
its meaning that the words ‘ shall not acquire any 
rights,’ in that section refer to the acquisition of rights 
iu respect of interest, such as incumbrances or the 
like, which are referred to in the previous phrase 
(1) (1895) I. L. R. 22 Gale. 641. 
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of that section. We are therefore of opinion that 
the entire share passed upon the sale for arrears 
of revenue under section 54, and that the purchaser 
did not take any interest limited .to the life of Satan- 
inani.” No doubt a Hindu widow in possession of 
a share of an estate as the heiress of her husband, oi- 
lier father represents the full owner’s interest, and the 
purchaser of such a share acquires the share itself, 
and not merely a life-estate and this is the ground 
upon which Brett and Sharfuddiu JJ. based their 
decision in Banalata Dasi v. Monmotha Math Goswa- 
mi (l). Pigot and Stevens JJ.. however, in the case 
cited above based their judgment upon a construction 
of the section and held that the words “shall not 
acquire any rights which were not possessed by the 
previous owner or owners” refer to the acquisition of 
rights in respect of interest such as incumbrances or 
the like which are referred to in the previous phrase. 

It has al so been held that adverse possession against 
the defaulter whether for the statutory period or for a 
lesser period does not bind the, purchaser of a share, 
and that the purchaser is not a person claiming from 
or through the defaulter: see Kumar Kalanand 
Singh v. Syed Sarafat Hossein (2), Rahimuddi 
Munshi v. Nalini Kanta Lahiri ($) and Bilan 
Chandra Mukerjee v. Akshoy Kumar Das (4). See 
also Bhawani Koer v. Mathura Prasad (5). 

These authorities clearly show that at a sale under 
section 18 of Act XI of 1859 it is not the rights of 
the recorded proprietor that, pass, but the share 
itself. 

Reliance was placed on behalf of the appellants 
on the case of Annoda Prosad Ghose v. Rajendra 

(1) (1907) 11 C. W. >7. 821. (3) (1909) 13 C. W. X. 407. 

(2) - (1908) 12 (’. W. N'. 528. (4) (19}2) 18 0. W. N. 537. 

(5) (1907) 7 0. L. J. 1. 
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Kumar Ghose (1). In that case, the plaintiff who 
purchased in execution of a money decree, the rights 
of the defaulter in whose name a separate account 
had been opened in respect of a share of an estate, 
sued for declaration of his title to, and recovery of 
possession of the share, against the purchaser thereof 
itt. a revenue sale, and it was contended on his behalf 
that the words “ the purchaser shall not acquire any 
rights which were not possessed by the previous 
owner or owners ” mean that the purchaser at a 
revenue sale only acquires the rights possessed by 
the previous owner or owners at the date of the sale- 
Such a contention if upheld, would lead to the result 
that if the previous owner parts with all his rights 
before the share is put up for sale for arrears of 
revenue the purchaser at such a sale acquires nothing 
and the learned Judges (Rampini and Pratt JJ.) over- 
ruled the contention. In doing so, however, they held 
that the words quoted above meant that “ the pur- 
chaser shall not acquire any rights not possessed by 
the previous owner or owners at sometime or another.” 
It is upon this passage of the judgment that the appel- 
lant relies, and it is contended that as the previous 
owner of hissya No. 2 never had rights to anything 
more than one-half of the 7 as. 4| pies share, the 
plaintiff could not by his purchase of hissya No. 2, 
acquire a title to the entire 7 as. pies share. No 
doubt there is the passage in the judgment, but then 
the learned Judges also said with reference to the 
interpretation sought to be placed upon the section, 
"To pat such an interpretation upon these words 
would be to entirely ignore the policy of the revenue 
law which is to protect the revenue and make the 
share, on which the revenue is assessed, available for 
the arrears of revenue due upon it,” and they quoted 

(1) (1901) I. L. R. 29 Calc. 223. 
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with approval the observations of Phear J. in the case 
of Gangadeen Misser v. Kheeroo Mmidul (1). “The 
sale of the Collector passes to the purchaser the share 
of the defaulting shareholder of the entire estate, as it 
was registered in the Collector’s book ” and “ it was 
not the intention, we think, of the Legislature to 
introduce uncertainty of this kind into auction-sales 
held for the purpose of realizing revenue. On the 
contrary, it is rather the general principle of the 
Legislature to make these sales effective to pass the 
full share of the defaulting shareholder, free, so to 
speak, of all incumbrances.’' 

In none of the cases which we have referred to, 
was there any question of the extent of the share 
which belonged to the person in whose name the 
separate account of the share of the estate was opened, 
but these authorities establish the proposition that 
it is not the right, title and interest of the previous 
owner of the share which pass to the purchaser under 
section 54, but the share as recorded in the Collector’s 
book, on which the revenue is assessed. Jt is true 
Phear .T. refers to “ the full share of the defaulting 
shareholder.” In the present case although. Fazar 
Rahaman and subsequently the plaintiff as purchaser 
of his interest had only a moiety of 7 annas 4£ pies, 
the separate account was opened with respect to 
the whole 7 annas 4£ pies share in the name of the 
plaintiff with a proportionate Government revenue. 
The other moiety belonged to Data Meah, and the 
name of Wasek Ali, the purchaser of his interest, 
ought to have been recorded in that separate account, 
but was entered in the separate account No. 5 along 
with the names of the females. But the 7 annas 4|* 
pies share was formed into the separate account No. 2 
with a proportionate Government revenue, and not 

m (1874) 14 B. L. R. 170. 
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with a moiety of the revenue payable for the share. 
And if the policy of the revenue law is to protect the ] 
revenue and make the share on which the revenue is ' 
assessed available for the' arrears of revenue assessed 
upon it, as we think it is, the whole of the 7 annas 
4^ pies share when it fell into arrears, became 
liable to be sold for such arrears, although the person 
recorded as the owner of that share had a light- 
to only a moiety of it. 

We agree with the view taken by Pigot J. in Debi 
Das Ghowdhuri v. Bipro Char an (rhosal(\) followed 
by Mookerjee J. in Bhctwani Koer v. Mathura 
Prasadil), viz., that the words “shall not acquire any 
rights” in section 54 refer to the acquisition of rights 
in respect of interest such as incumbrances or the like 
which are referred to in the previous phrase of that 
section. 

It is to be observed "that a separate account is 
opened under Act XI of 1859 after service of notice 
to the other shareholders. It is pointed out, however, 
on behalf of the appellant that section 69 of the Land 
Registration Act provides that no separate account 
shall be opened under the provisions of sections 10 or 
11 of Act XI of 1859 in. respect of the share of any 
applicant under the said sections otherwise than for a 
share corresponding with the character and extent of 
interest in the estate in respect of which such appli- 
cant. is recorded as proprietor or manager under the 
Land Registration Act, and that, therefore, hissya No. 2 
ought not to have been opened with respect to 7 annas 
pies share in the name of the plaintiff when he 
applied for opening of separate account of his share. 
But as already stated, in the general register the 
plaintiff was registered with respect to t annas 4-j 
pies ; Wasek Ali and the females also were recorded 

(.1) (1895) I. L. R. 22 Calc. 041. (2) (1907) 7 0. L. J. 1. . 
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each 'witli respect to a similar share, the total shares 
thus amounting to more than 16 annas. That, no 
doubt, was a mistake, but the separate accounts were 
opened several years before the hissyas were put up 
to sale, one in the name of the plaintiff for a 7 annas 
44 pies share, and the other in the name of Wasek Ali 
and the females for a 7 annas 44 pies, with proportion- 
ate Government revenues. Neither Wasek Ali nor 
the females appear to have ever taken any steps to 
have the. mistake corrected. The hissya No. 2 con- 
sisting of the whole of 7 an nas 44 pies stood in the 
name of the plaintiff though erroneously, and when 
the Government revenue for that share fell into arrears 
the Collector put up that hissya for sale, and if we 
are to hold that the entire hissya No. 2 did not pass 
to the purchaser because the person in whose name 
it stood recorded did not possess the entire 7 annas 
44 pies share, we would be introducing uncertainty 
into auction sales for the purpose of realizing 
revenue which, as pointed out by Phear J., was not 
the intention of the legislature. 

Lastly, it was contended on behalf of the appel- 
lant, that the Court of first instance having found 
that the sale of hissya No. 2 was brought about by 
the plaintiff fraudulently, the Court of appeal below 
ought to have come to a finding upon the point, and 
it is wrong in holding that no question of fraud or 
mistake comes in. But the only ground upon which 
the Court of first i nstance found that the revenue sale 
was brought about by the fraud of the plaintiff is that 
he took no steps to have the mistake in the matter of 
separate account having been opened in respect of 
a 7 annfts 44 pies share rectified. But the separate 
accounts were opened several years before the safe for 
arrears of revenue, and we cannot say that there was 
.any obligation on the part of the plaintiff to have the 
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mistake corrected for the benefit of Wasek Ali or 
persons representing him. * 

We are not concerned with a consideration of 
the rights of the females. 4 s already stated the 
purchaser of their rights has been held in a previous 
suit to have lost his rights by reason of the revenue 
sales, and both the plaintiff and the defendant were 
parties to that suit. 

We are of opinion that the entire 7 annas 4i pies 
share constituting hissya No. 2 passed to the plaintiff 
at the sale for arrears of revenue, and this appeal will 
accordingly be dismissed with costs. 

o. M. Appeal dis missed. 


CIVIL. REFERENCE. 


Before Mookerjee and Richardson JJ. 

SHEIKH (f ALIM 

v. 

sadarjan mam 


Spedjie Per formulae — Contract to lend or harrow money — Suit for balance 
of mortgage money — Da mages — Pro vinoial Small C anse Courts Act 
(IX of 1SS7), Sch. II, ch. U>, 16— Civil Procedure Code (Act V of 
WOS) s. 113, (X XLI\r 1. 

A suit for specific performance of a contract to lend or borrow money 
is not maintainable. 

Rogers \\ Ckallh ( 1), Sichel v. Momithal (2), Larins v. Gnrety (3) 
and The South African Territories v. Wallington (4) followed. 

° Civil Reference No. 1 of 191 5 by Sris Chandra Banerjee Munsif, 
Iswarganj, Mymensingh, exercising the powers of a Small Cause. Court 
Judge, dated Dec. 4, 1 914. , , . ’ , ' ' ' ' ' 

(1) (1859) 27 Beav. 175, 178. 179. (3) (1873) L. R. 5 P. 0. 346, 354, 

(2) (1862) 30 Beav. 371, 377. (4) [1898] A. C. 309. 
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Nor would a suit to recover the balance of the mortgage money, or a 
suit for the rectification of the instrument be cognisable by a Court of 
Small Causes. ( Vide clauses 15 and 1 G, Schedule II, Provincial Small 
Cause Courts Act, 1887.) 

But a suit for damages for breach of contract is cognisable by a Court 
of Small Causes, if the amount is within its pecuniary jurisdiction. 

'Reference under s. 1.13 of the Code of Civil Pro- 
cedure. 

On the 3rd December 1914 Mr. .J.D. Cargill, District 
Judge of Mymensingb, forwarded to the Deputy 
Registrar of tlxe High Court, Appellate Side, for the 
orders of the Hon’ble Court, the record of a reference 
made by Baba Siris Chandra Banerjee, Munsif of 
Iswargunj, on 4th December 1914, in Small Cause Suit 
No. Vifif of 1914, Sheikh Galim v. Sadarjan Bibi. 

The statement of the case by the Munsif was as 
follows : — 

‘‘The plaintiffs in this suit executed a mortgage by conditional sale 
in favour of the defendants in July 1912. They allege that though the 
mortgage was for Rs. 1 50 the defendants paid them Rs. 104 as consideration 
therefor, and not Rs. 150. They therefore sue to recover Rs. 46 being 
the sum not paid to them with Rs. 18 as interest and Rs. 11 as compen- 
sation, total Rs. 75 only. 

The defendants have filed a written statement traversing the allegations 
made in the plaint, but at the time of trial the defendant No. 2, who is 
the husband of defendant No. 1 admitted that he did not pay the full 
amount of Rs. 150. He said that he paid Rs. 106 only. The question that 
arises is whether the plaintiffs can recover the sum not paid to them ? It is 
argued on behalf of the plaintiff that while the defendants contracted to pay 
them Rs. 150, they are bound to pay that sum and so it is competent to 
them to bring a suit for recovery of the sum not paid. 

On the other hand, it is evident that the defendants have not yet 
claimed to recover Rs. 150 from the plaintiffs on foot of the mortgage. 
The plaintiffs may take this objection when the defendants sue upon the 
mortgage, or they may sue to redeem the mortgage by saying that Rs. 104 
was the consideration, which was paid. I am however of opinion that 
this suit is not cognisable by a Court of Small Causes. However as I 
entertain a reasonable doubt on this point, I beg to make a reference to 
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the High Court under Rule t, Order XLVI of the Civil Procedure Code. 
The points on which the decision of the High Court is sought 

Whether a mortgage, can sue the mortgagee for the recovery of the 
balance of the mortgage money not paid to him ; and, if so, whether such 
a suit is cognisable by a Ciurfc of Small Causes, i 

The parties were not represented in the High 
Court. 


Sheikh 
Gaum 
. v. 

Sadabjan 

Bibx. 


Mookerjee and Richardson JJ. This is a refer- 
ence by the Munsif of Iswarganj in a suit- instituted 
before him as a Small Cause Court suit. 

The plaintiffs allege that out of Rs. 150, the nomi- 
nal consideration for a mortgage by conditional sale 
in favour of the defendants, the plaintiffs received 
only Rs. 101. The suit was brought to recover the 
balance together with interest and Rs. 11 as compen- 
sation. When the case came on for hearing, one of 
the defendants admitted that the plaintiffs had not 
received the full amount of the consideration but only 
Rs. 106. 

The questions referred by the M uns if are : 

(i) Whether a mortgagor can sue for the recovery 
of the balance of the mortgage money not paid to 
him ? 

(ii) If so, whether such a suit is cognizable by a 
Court of Small Causes ? 

In regard to the first question, it is clear that the 
claim to which it refers can only be regarded as a 
claim for the specific performance of so much of an 
agreement to lent! money as has not already been 
performed. Authority shows that such a claim is not 
maintainable. 

I n Royers v. G ha Ills (1), the defendant agreed to 
borrow the sum of £1,000 from the plaintiff on certain 
security. The defendant afterwards obtained better 


(1) (1859) 27 Beav. 175, 178, 179. 
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.terms from a third person and refused to perform 
his agreement with the plaintiff. The plaintiff asked 
for specific performance which was refused. The 
Master of the Rolls (Sir John Romilly) said : 

“It certainly is new to me, that this Court has 
ever entertained jurisdiction in a case where the 
only personal obligation created is, that one person 
says, if you will lend me the money I will repay it 
and give you good security, and the terms are settled 
between them. The Court has said, that the reason 
for compelling a specific performance of a contract 
is because the remedy at law is inadequate or defective. 
But by what possibility can it be said, that the remedy 
here is inadequate or defective ? It is a simple money 
demand; the plaintiff says, I have sustained pecu- 
niary loss by my money remaining idle, and by my 
not getting so good an investment for it as you con- 
tracted to give me. This is a mere matter of calcula- 
tion, and a jury would easily assess the amount of the 
damage which the plaintiff has sustained. I express 
no opinion whether an action (that is, an action for 
damages) would or would not lie.” 

' In that case an attempt was made to compel a 
man to borrow money. In Sichel v. Mosenthal (1), an 
attempt conversely to compel a man to lend money was 
equally unsuccessful. The same learned Judge said : 
“ It would be quite new to me to hear that this Court 
could specifically enforce a contract to lend money, and 
as to compelling a person to borrow money according 
to liis agreement, that was the point which I decided 
in Rogers v. Challis (2). He went on to suggest that 
the proper remedy was an action for damages. 

These cases were cited and approved by the Privy 
Council in Larios v. Bonany Y Gurety (8), where 

ll)(1862) 30 Beav. 371, 377. (2) ( 1859 ) 27 Beav. 1 75, 1 78, 179. 

(.3) (1873) L, lt. 5 P. te 34f». 354. 




VO L, XLIIL] CALCUTTA SBEIEB 


which it was sought to eniorce took 
conditional sale. Their Lordships 
ties throughout the negotiation which 
stipulating for advances 
and for security for. those 
ne uleadins's state and admit 
mpossible 

f action in this case as anything 
a contract to honour the 
the extent of the amount 


the agreement, 
the form of a 
said : •“ The pal- 
led up to the contract were 
of money on one side, 
advances on. the other ; t 
an agreement of that nature 
to treat the cause o 
more than the breach of 
drafts of the respondent to 
agreed to be advanced and placed to his credit. And. 
upon a full consideration of the arguments and the 
authorities, their Lordships are constrained to admit 
that the Court of Chancery would not have entertained 
a suit for the specific performance of such an agree- 
ment, but would have left the party aggrieved by the 
breach of it to seek his remedy, where lie would find 
an adequate remedy, in a Court ol Law. 

The case of the South Afrimn Territories v. 

I Vallinaton in the House of Lords (1) is to the same 
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Court to award, he may be given an opportunity to 
make the necessary amendments in his p dint ail 
the suit may then be proceeded with. "Otherwise 
the plaint should be returned to him. 

G. S. 


appellate civil. 


Before Fletcher and Teunon JJ. 

JOC4ENDRA CHANDRA BANERJEE 
PHANI BHUSHAN MOOKERJEE.* 

Hindu Lam— Stridhan— inheritance— Female heirs. 

Stridhan inherited by female heirs does not become the latter’s stridhan. 
The female heirs take only a Hindu woman’s estate in the property. 

Shea Shankar Lai v. Debi Sakai vD, Prankmen Laha v. *o*a»moW 
Dassee (2) and Huri Doyal Singh Sarmana v. Gnsh Chunder Mn,erj 

referred to. 

Second Appeal by Jogendra Chandra Banerjee, the 
defendant No. ‘ 6 . 

This was a suit for establishment ot title to the 
disputed lands and for confirmation of possession 
thereto One Khantamani Debi was the original 
plaintiff in the case. She was the daughter of one 
Manikmani Debi, who possessed the disputed property 
as her stridhan. The plaintiff claimed the property as 

« Appeal from Appellate Decree, No. 2911 of 1911, against the decree 
-of Asutosh Banerjee, Subordinate Judge of Burdwan, dated July 27, 1911, 
modifying the decree of Gopeswar Banerjee, Munsif of Katwa, dated March 

-22, 1910. ’ : ' - 

(1) fl903) I. L. R. 25 All. 468 ; 

T ■ D ‘11 T A 


(2) (1879) I. L. R. 5 Calc. 222. 

(3) (1890)1. L. R. 17 Calc. 911. 
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her stridhan by inheritance from her mother. The dis- 
puted. property was purchased by the defendant No. 3 
in execution of a mortgage decree obtained by the 
defendant No. 1 against the defendant No. 2, the son 
of the plaintiff. During the pendency of the suit, the 
original plaintiff died, and after her death her grand- 
sons by two of her sons were substituted in her place 
on the "basis of a deed of gift executed in their favour 
by the original plaintiff before her death. The donees, 
the grandsons of the plaintiff, were not added as 
parties to the suit after the execution of the deed of 
gift. 

The defendant No. 1 appeared and denied the title 
of the original plaintiff amongst other things. The 
defendant, No. 2 did not appear though served with 
summons. The defendant No. 3 contested the suit on 
the grounds that Khantamani was not the owner of 
the property, hut the defendant No. 2 was, as heir of 
his maternal uncle, the brother of Khantamani, and 
that the plaintiffs were not entitled to he substituted 
in her place. 

The defendant No. 1 afterwards came to terms with 
the plaintiffs; and the substituted plaintiff No. 2 gave 
up his claim. This plaintiff was also the guardian of 
the plaintiff No. 3, Ms brother, who was a minor. He 
was not allowed to give up the claim of the minor 
brother. 

The Court of first instance decreed the suit as 
against the defendant No. 1 in terms of the compromise 
filed by him, ex parte against the defendant No. 2, and 

on contest against the defendant No. 3 who was held 

liable for the whole cost of the suit. The title of the 
' plaintiffs Nos. 1 and 3 was declared to the extent of 12 
annas and their possession was confirmed, the sale 

was set' aside, and the defendant No. 3 was held enti- 
tled to get hack his money if it was in deposit. 
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The defendant No. 3 appealed. The decree was 
modified only as regards the costs in the suit and 
appeal. / 

Thereupon, the defendant No. 3 again filed this 
second appeal. 

Babu Risheendranath Sarkar ( with him Babu 
Baikuntha Nath Mitra for Dr. Dwarkanath Ultra), 
for the appellant. The suit is not maintainable by 
the substituted plaintiffs. They cannot claim the 
property either as heirs of the original plaintiff or 
by the' deed of gift. If the plaintiff had got an 
absolute estate, the property would devolve on her 
son, the defendant No. 2, on her death. If she had 
a widow’s estate, she had no power of alienation. 
1 contend the original plaintiff had only a widow’s 
estate: see Golap Chandra Sastri’s Hindu Law (4th 
Ed.), p. 421. Mayne’s Hindu Law (8 th Ed.), p. 937, 
Trevelyan's Hindu Law, p. 448, and Pranldssen Laha 
v. Noyanmoney Dassee (1), Huri Royal Singh 
Sarmana v. Grish Ghunder Mukergee (2), Sheo 
Shankar Lai v. Debt Sahai (B) and Sheo Partab 
Bahadur Singh v. The Allahabad Bank (4). 

The deed of gift, moreover, is void, because there 
was no acceptance on the part of the donees during 
the lifetime of the donor : Transfer of Property Act, 
s. 122. I say there was no acceptance, because if there 
were, why did they not make any effort to be added as 
a party after the execution of the deed of gift? They 
were only substituted as heirs after her death. 

The property, therefore, devolved on the defendant 
No. 2 after the death of the original plaintiff, and the 

appellant acquired title by estoppel. 

(1) (1879) I. L. B 5 Calc. 222. (3) (1903) I. L. K. 25 AIL 468 ; 

(2) (1890)1. L. II. 17 Calc. 911. . L. B. 30 I, A. 202. 

(4) (1 603) I. L. R 25 All. 476 ; L. R. 30 1. A. 209. 



JOGENDIU 

Chandra 

Banerjee 


The defendant No. 2 was the son of the original 
plaintiff. The defendant No. 1 was a mortgagee under 
him and the defendant No. 3 was the purchaser in 
execution of the property under a decree founded on 
the mortgage in favour of the defendant No. 1. 

The allegations in the plaint alleged that the pro- 
perty formed the stridhan of Manikmani and passed 
on her death to her two daughters, the 2nd daughter s 
share reverting on her death to the original plaintiff, 
her sister. This is the title set up in the plaint and 
on which the present suit must stand or fall. No case 
was set up in the plaint nor was any issue framed as to 
whether or not the original plaintiff had obtained a title 
to the property by adverse possession. The original 
plaintiff, some time before her death, executed a deed of 
gift in favour of her grandsons the present plaintiffs, 
the son and nephews of the defendant No. 2. The only 
question, therefore, that arises on the pleadings and 
issues, is assuming as the lower Appellate Court has 
frmnrl that the nrooerty was the stridhan of Manikmani, 
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whether the plaintiffs are entitled to succeed in the 
present suit. The law is not open to doubt that stri- 
dlmn inherited by female heirs does not become the 
latter’s stridhan. The female heirs take only a Hindu 
woman’s estate in the property. This was decided 
finally in the case of Shso Shankar Lai v. D&bi 
Sahai (1). The same view had been expressed in this 
Court in the cases of Prankrissen Laha v. Noyan- 
money Dassee (2) and Hurt Doyal Singh Sarmana v . 
Grish Chancier Mukerjee (3). In the present case, the 
present plaintiffs can only succeed if the original 
plaintiff took an absolute interest in the property. 
This the original plaintiff had not and the substituted 
plaintiffs cannot maintain this suit. In my opinion 
the judgment appealed against ought to be reversed 
and the plaintiffs’ suit dismissed. The plaintiffs res- 
pondents must pay to the appellant his costs in this 
Court and in the Courts below. 

Teonon J. I agree. 

s _ yv Appeal allowed. 

(L) (1903) I- L. It. 25 All. 463 ; (2) (1879) I. L. R. 5 Calc. 222. 

L. K. 30 I. A. 202. (3) (1890) I. L. It 17 Calc. 911. 
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HAR SHYAM CHOWDHURI 


SHYAM LAL SAHU 


venaor 


Subrogation— Prior mortgage— Fraudulent suppression of , by 

If A purchases a property subject to three successive cha 
and Z with full knowledge of their existence, and retains a port 
his hands with a view to satisfy the mortg* 
iquently discharges the security Z, lie cannot on satis 
ihield against the mortgage Y. 

Lola Samara Singh (1) and Iliam v 


purchase money in 
Z, but subsei 

the mortgage X. use it as a s! 

Bisemar Prosad v. j — 
followed. 

But where the purchaser found on enquiry that there were only two 
subsisting charges Y and Z to be satisfied, Jut discovered after his purchase 
that there was a prior charge X which was falsely described as satisfied m 
the mortgage instrument of Y, (in a suit upon bond X) : 

Held, that from whatever point of view the case may be considered, 
the purchaser was entitled to priority in respect of the payment made by 
him to satisfy the first mortgage X. 

Mohesh Lai v. Mohant Baican Das (3) followed. 

Held, also, that the purchaser was not entitled to priority on the basis 
of the payment made by him to satisfy the secoud mortgage Y. 

Second Appeal by Har Shyam Chowdliuri, tlie 
defendant No. 5. 

This is tin appeal in a suit on a mortgage bond exe- 
cuted by the father of defendants Nos. 1 to 3 in favoui 

* Appeal from Appellate Decree, No. 2757 of 1912, against the deem 
of A. Mellor, District Judge of Darblianga, dated Feb. 2, 1912, modifying 
the decree of Charu Chandra Mukherjee, Subordinate Judge of Darbhanga 
dated April 28, 1911. 

(1) (1907) 6 0. L. J. 134. (2) (1879) 69 Missouri 529. 

(3) (1883)1. L. R.- 9 Calc. 961 ; L. R. 10 I. A. 62. 
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of Gobardhan Lal defendant No. 4. on the 27th Decem- 
ber 1897 for Rs. 700. The mortgagee sold the bond to 
the plaintiff on the 12th September, 1906, and the mort- 
gagor sold the equity of redemption to Har Shyam 
Chowdhnri on the 15th October 1901 for Rs. 2,238. 
The property in dispute had been the subject of three 
mortgage transactions. The first mortgage was created 
on the 29th March 1888 for a sum of Rs. 700 which 
carried interest at the rate of 24 per cent, per annum, 
the second was on the 22nd July 1895 to secure a loan 
of Rs. 500 on interest at 18 per cent, per annum ; the 
third mortgage, now sought to be enforced, was created 
on the 27th December 1897, to secure a loan of Rs. 700 
which bore interest at 18 per cent, per annum. Defend- 
ant No. 5's conveyance recited that there were only 
two mortgages on the property, namely, those of 1895 
and 3897. The purchaser, who was allowed to retain 
in his hands the entire consideration, agreed to apply 
the money in satisfaction of the dues on these two 
mortgages. He subsequently discovered that there 
was the prior mortgage of 1888 on the property pur- 
chased by him. He accordingly satisfied the mortgage 
of 1888 and 1895. On the 21st June 1910 the mort- 
gagee of 1897 then commenced this action in the Court 
of the Subordinate Judge of Darbhanga to recover his 
dues. The purchaser under the conveyance of 1901 
contested the suit and urged that he was entitled to 
priority to the extent of the mortgages of 1888 and 
1895.. ' 

Both the learned Subordinate Judge and, on appeal, 
the learned District Judge of Darbhanga decided 
against the defendant No. 5, who in consequence pre- 
ferred this second appeal to the High Court. 

Bdbu Narendra Ku\nar Bose , for the appellant. 

Baku Lakshmi Narayan Singh, for the respondent. 
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ruled by this Court in the case of Sarjiram Marwari 
v. Barhamdeo Persad (1) that the doctrine of subro- 
gation does not apply when a person simply performs 
his own obligation or covenant and pays off a charge 
which he has undertaken or is bound to satisfy. If a 
person purchases a property, subject to two mortgages, 
retains a portion of the purchase-money for payment to 
the mortgagees, but pays the first incumbrancer alone 
and not the second, he cannot treat the first mortgage 
as kept alive for use as a shield against the second ; he 
cannot claim to be subrogated to the position of the 
mortgagee whose debt he has satisfied. The same 
principle was applied in the cases of Bissweswar 
Prosad v. Lala Sarnam Singh (2) and Satnarain 
Tewari v. Choudhuri Sheobaran Singh (3). The cases 
of Tara Sundari Debt v. Khedan Lal Sahu (4) and 
Prayag N arain v. Chedi Rat (5) are not in principle 
opposed to this view ; they merely furnish illustrations 
of cases which, the Court thought, (whether rightly or 
wrongly it is needless to discuss for our present pur- 
pose), fall outside the scope of the rule enunciated in 
Sarjiram Marwari v. Barhamdeo Persad (1). In 
respect of the mortgage of 1895, it is clear that 
the appellant discharged an obligation which he had 
undertaken to fulfil, namely, to satisfy the mortgage, 
not with his own money, but with money which be- 
longed to his vendors, and had been placed at his dis- 
posal for that specific purpose. If his vendor had 
satisfied the mortgage of 1895, as he might well have 
done, it is plain that he, as mortgagor, could not have 
treated the mortgage satisfied by him, as available 
by way of defence against the mortgagee of 1897. It 
follows consequently that the appellant is not entitled 

(1) (1905) 2 C. L. J. 288. (3) (1911) 14 C. L. J. 500. 

(2) (1907) 6 C. L. J. 134. (4) (1910) 14 G. W. N. 1089. 


(5) (1910) 14 C. W. N. 3093. 
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to priority, on the basis of the payment made by him 

to satisfy the mortgage of 1895. 

A question of some nicety, however, arises, in 
respect of the mortgage of 1888. The appellant had 
undertaken to satisfy the mortgage of 1897 ; he did not 
fulfil his obligation, but chose to satisfy the mortgage 
of 1888. Is he then entitled to use the mortgage of 
1888 as a protection against the mortgage of 1897 ? 

for doubt that if A purchases a 
•co successive charges X, Y and 
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in his hands with a 
Y and Z, but, subse- 
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satisfaction of the mortga 
against the mortgage Y. 
of Bissweswar Prosad v 
where reference is made to the decision in 
Vogel (2). In that case A obtained title to a property 
subject to two prior charges, and at the same time 
undertook to satisfy the second charge. He did not 
fulfil his obligation, but, subsequently, when he had 
acquired rights under'the first charge, took his stand 
thereon as protection against the second charge. His 
contention was overruled on the ground that he was 
bound to satisfy the second charge with the money at 
his disposal, and so long as that money was retained 
by him, he could not be allowed to prejudice the posi- 
tion of the second encumbrancer by means of title 
acquired under the first charge. If, consequently, 
nothing else was known in this case, except that there 
were the three successive charges of 1888, 1895 and 
1897 and that the appellant had undertaken to pay 
the charges of 1895 and 1897 with money placed at his 

disposal by the mortgagor, the mere fact that he had 
(1) (1907) 6 C. L. J. 131. (2) U879) 69 Missouri 529. 
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satisfied the prior charge of 1888 would not entitle 
him to use it as a shield against the mortgagee of 
1897. The latter would prima facie be entitled to 
contend that as the appellant had in his hands money 
placed at his disposal by the mortgagor for the 
satisfaction of his dues, he could not be prejudiced 
by reason of the payment made by the appellant to 
satisfy the debt of 1888. There are, however, special 
circumstances in this case which, as we shall pre- 
sently see, take it out of the general rule already 
explained. 

The mortgage of 1897 recited that Rs. 400 out of 
the Rs. 700 secured thereby had been applied by the 
mortgagor to satisfy the mortgage of 1888, that the 
mortgagor had redeemed the mortgage and had 
obtained the mortgage instrument which he had made 
over to the new mortgagee as evidence of his title. 
This was, it is now conceded, an entirely false 
recital. The sum of Rs. 400 had not been applied to dis- 
charge the mortgage of 1888 ; the mortgage instrument 
had not been taken back from the mortgagee but was 
still in his custody. The appellant contends that he 
was misled by this recital, and purchased the property 
from the mortgagor in the belief that it was subject 
to two charges only, namely, those of 1895 and 1897. 
It is indisputable that the acceptance of this instru- 
ment, with an untrue recital, by the mortgagee of 1897 
enabled the mortgagor to commit a fraud on the 
appellant. He intended to acquire a clear title to the 
property free of all prior charges thereon ; he found 
on enquiry that there were only two subsisting 
charges to be satisfied, namely, those of 1895 and 1897. 
He discovered after his purchase that there was a 
prior charge of 1888, which was falsely described as 
satisfied in the mortgage instrument of 1897 held 
by the respondent. Consequently, if we apply the 
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doctrine cannot be allowed to be invoked to defeat 
the ends of justice. From whatever point of view the 
case may be considered, it. is consequently plain that 
the appellant is entitled to priori ty in respect of the 
payment made by him to- satisfy the mortgage of 
1888. 

The result is that this appeal is allowed in part, 
and the decree of the District Judge modified. The 
appellant is entitled to priority in respect of a sum of 
Rs. 341, proportionate to the share of the property 
now in suit. We direct that the property covered by 
the mortgage of 1897 be sold in execution of the 
decree made by the District Judge free of the charges 
of 1888, 1895 and 1897. Out of the sale proceeds, the 
appellant will be first entitled to Rs. 344 and the costs 
of this suit ; from the balance left, the plaintiff-decree- 
holder will be entit led to his dues ; the surplus, if 
any, will belong to the appellant. The appellant is 
entitled to his costs as against the plaintiff through- 
out this litigation. 


G. S. 


Appeal allowed in part. 
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Before Chaudhuri J. 


RAM DUTT RAMKISSEN DASS 


E. D. SASSOON & Co 


Contract — Sale of goods — Calcutta Baled Jute Association's contract— 
Effect of clause containing home guarantee — Arbitration in London 
between Calcutta purchaser and London purchaser, whether binding 
on Calcutta seller. 


R. D. & Go., a firm carrying on business in Calcutta as balers of 
jute, sold 500 baLes of jute to E. D. S. & Co for shipment to London. 
The contract contained a clause in writing, known in the export trade 
as “a Home Guarantee,” that is, a clause by which the Calcutta seller 
guaranteed the weight, condition and quality at the port of destination. 
E. D. S. & Co. sold the jute to a London buyer, who claimed an allowance 
for inferiority of quality ; and upon an arbitration in London an award 
was given against E. D. S. & Co. 

R. I). & Go. brought this suit in Calcutta against E. D. S. & Co. 
to recover the price of the 500 bales of jute. E. D. S. & Co. contended 
that they were not liable on the ground that under the terms of the 
contract R. I). & Co. had guaranteed the condition and quality of the 
goods at the port of destination ; that by the award the goods had been 
invoiced back to the sellers ; and that in terms of the contract R. D. & Co* 
were bound by the award. . 

Held, that the clause in writing, that is to say, the ‘home guarantee,’ 
does not mean that a London award in a submission by the Calcutta pur- 
chaser and the London purchaser in accordance with the rules and con- 
ditions of the London Association contract of 1913, would be binding in a 
dispute between the Calcutta seller and the Calcutta buyer. To make 
such an award binding upon a total stranger to the London submission 
there should be a clear and unambiguous agreement to that effect. 

Held, also, that although it may be correctly contended that any 
dispute about quality, between the Calcutta seller and the Calcutta buyer. 


Original Civil Suit No. 546 of 1914, 
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may be validly referred to arbitration in London in accordance to that 
clause, the meaning of the clause cannot be extended so as to make an 
award between the Calcutta purchaser and the London purchaser binding 
upon the Calcutta seller. 

The plaintiffs instituted this suit to recover from 
the defendant firm a sum. of Rs. 24,406, which was 
made up as follows : namely, Rs. 23,406 as the price of 
500 bales of jute sold to the defendant firm under a 
contract, dated 2nd March 1914, and Rs. 1,000 as dam- 
ages for the wrongful possession of the goods by the 
defendant firm. In pursuance of the contract and in 
accordance with the defendant firm’s shipping instruc- 
tions the plaintiffs, on the 6th March 1914, placed 500 
bales of jute alongside the s.s. Inventor, the mate’s 
receipts for which were obtained by the defendant 
firm without payment of the price of the jute, although 
the contract provided that payment of the goods 
should be cash on delivery of mate’s or dock receipts, 
and until payment the goods should remain the pro- 
perty of and be held by the buyers in trust for, and 
at the absolute disposal of, the sellers. 

The jute was shipped to London to answer a con- 
tract made by the defendant firm in the London 
market ; but owing to the inferior quality of the jute 
the London buyers refused to take delivery. There- 
after, in accordance with the terms of the London Jute 
Asssciation's contracts, the matter was referred to 
arbitration; and by an award dated 28th April 1914 
the sellers, chat is to say, the defendant firm, were 
directed to pay to the buyers an allowance of 40 
shilings per ton plus 50 per cent, per ton, and the 
sellers were to have the option of invoicing back 
the jute to Calcutta at £23-15-0 per ton. The buyers 
exercised this option and purported to invoice the jute 
back to the defendant firm at the rate awarded. Inti- 
mation of the award was given by the defendant firm 
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to the plaintiffs, but the goods were not in fact 
returned to the plaintiffs. 

The defendant firm denied that it had obtained 
wrongful possession of the 5.00 bales of jute, but 
admitted that it had not paid for the jute. The defend- 
ant firm contended that by the terms of bye-law 6 
of the Calcutta Baled Jute Association, which, was 
incorporated in the contract and printed on the back 
thereof, and. the custom and usage of the Calcutta 
jute-trade the plaintiffs and the defendant firm 
became bound by the London award and became 
bound to give effect to that award by the plaintiffs 
taking back the jute at the price of £23-15-0. 

Mr. A. .V. Chaudhuri and Mr. N. Sircar , for the 
plaintiffs, Messrs. Ram Dutt Ram Ehssen Das. 

Mr. L. P. E. Pugh and Mr. J. H. B. Surita, for 
the defendant firm, Messrs. E. D. Sassoon and Co. 

Our. adv. vult. 
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Chaudhuri J. By a contract dated the 2nd March 
1914 the plaintiffs sold to the defendant firm 500 bales 
of what is known as (B ( ? ) 2 jute. The jute was to 
be placed alongside exporting vessel at once. The 
contract form used is that of the Baled Jute Associa- 
tion. It purports to be the form approved by the 
Association dated the 30th June 1909 as appears on the 
form itself. In addition to the printed terms in the 
contract form there is a clause in writing to this effect 
“weight, condition and quality guaranteed by sellers 
at port of destination as substitute for §>e grade 
under the terms and conditions of London Association 
contract, 1913. Any short weight to be paid by sellers 
and any overweight to be refunded by buyers.” One 
of the terms of the contract in suit is (clause 14). “cash 
on delivery of Mate’s or Dock receipts.” It appears 
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that according to the shipping instructions of the 
defendant firm dated the 3rd March, the plain till's 
placed the goods alongside exporting vessel on the 
6th March 1914. The defendant firm obtained posses- 
sion of the Mate’s receipt and shipping documents 
relating to these goods without the knowledge and 
consent of the plaintiffs. They had meanwhile 
opened two bales for purposes of inspection and 
marked the whole consignment with their own mark. 
The Mate’s receipt and the shipping documents shew 
that their mark was used. The defendant firm did 
not pay the value to the plaintiffs when they received 
the documents as above stated. The following facts 
are not disputed, namely, that on or about the 17th 
March the plaintiffs wrote to the defendant firm com- 
plaining that they had not been paid and that the 
defendant firm had wrongfully obtained possession of 
the Mate’s receipt and shipping documents. They 
threatened proceedings Civil or Criminal as advised. 
The ship had in the meantime left the port of Cal- 
cutta with the goods. It left on or about the 12th 
March 1914. The plaintiffs instituted this suit for 
the price or in the alternative for the return, of 
the goods, on the 28th April 1914. On the 30th 
April 1914 the defendant firm wrote to the plaintiffs 
that the London Chamber had made an award in 
respect of this jute, in a dispute between them and 
their buyers, and on the 1st May 1914 they informed 
the plaintiffs that it had been decided that the goods 
would be invoiced back. The goods, however, were 
never in fact invoiced back. In the written statement 
which was filed on the 30th June 1914 the defendant 
firm stated that the goods were lying in London. It, 
however, transpires from the defendant firm’s letters 
Exhibits E and E, dated the 6th March 1915, that the 
goods have been sold and are no longer available to 
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the plaintiffs. The matter, therefore, stands thus. 
The defendant firm obtained Mate’s receipt and ship- 
ping documents without paying for the goods, which 
they had no right to take. They purported to go 
to arbitration in London in a dispute between them- 
selves and their buyers. The goods were to be invoic- 
ed back, but have not been, and having been sold 
cannot be invoiced back, yet the defendant firm says 
that the plaintiff is entitled to no relief. They put 
their case in this way That at the port . of arrival 
these goods were objected to, on the ground of quality, 
by their buyers. An arbitration took place according 
to the terms of the English Jute Association Contract, 
that upon such arbitration, the objection as to quality 
was upheld and an allowance was awarded with option 
to the sellers (the defendant firm) to invoice back 
the goods, and that such option was exercised by 
them. The plaintiffs, therefore, it is contended, are 
not enti tled to recover the value of the goods, but are 
bound to take them back. But what are they to take 
back ? The goods no longer exist. The defendant firm 
also insist that inasmuch as they suffered loss over 
t heir sale, they are entitled to recover damages from 
the plaintiffs, but they have -reserved their right to 
institute a separate suit for that purpose and do not 
seek any such relief in this suit. They submit in their 
written statement that under the terms of the award 
the goods being invoiced back are at the disposal of 
the plaintiffs, and therefore, this suit is not main- 
tainable. It seems to me a very curious position to 
take up. They wrongfully obtained possession of the 
goods and have again wrongfully sold them, after 
intimating to the plaintiffs that they were being in- 
voiced. back and were at the disposal of the plaintiffs. 
Their contention is, I understand, based upon the 
clao.se in writing .1 have above referred to, namely, 
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ioir> what is known as the Home Guarantee Clause. The 
BamDdtt contract form used purports 'to be the approved form 
Iiamkissen 0 f the Baled Jute Association dated the 30th June 
1909. I find, however, from Exhibits G and. H, that 

S 4 ssooH& Co ^ ie torm nsec ^ case is not the approved form 

— - ’ of the 30th June 1909, although so printed, but it is 

Cif.u-nm.-Bi Jl the form which was adopted by the Association on the 
9th September 1910. Jn the approved form of 1909 
there is a printed clause relating to what is known . 
as the " Home Guarantee/' In the approved form of 
1910 that clause is deleted. But it is not material to 
this enquiry as to what the approved form was in 1909 
or 1910. The question is, what is the effect of the 
Home Guarantee Clause in writing appearing in the 
contract. It is contended that the Bye-laws of the 
Baled Jute Association printed on the back of the 
contract form govern this contract which has a Home 
Guarantee Clause. It seems to me, however, that 
these Bye-laws do not come into operation until there 
is an arbitration by the Calcutta Chamber. Let ,us 
look at the contract itself. Clause 15 of the contract 
provides, “ in the event of any dispute whatsoever 
arising out of or in any way relating to this con- 
tract, or to its construction or fulfilment between 
the parties hereto, and whether arising before or after 
the date of expiration of this contract, the dispute 
shall be referred to arbitration in accordance with the 
Rules and Bye-laws (of the Baled Jute Association.) 
endorsed on this contract. Each party to the dispute 
shall appoint one arbitrator and such arbitrators shall 
have the power to appoint an umpire. Both arbitra- 
tors and umpire mast he persons engaged in the Baled 
Jute Trade, and their award, shall be final, subject 
only to right of appeal to the committee." The Asso- 
ciation Rules and Bye-laws, as printed on. the reverse, 
are part of this contract. Bye-law No. 6 runs thus: — 
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“ Where jute is guaranteed at port of discharge* the 
parties to the contract for the jute concerned agree to 
accept and be bound by the award which is tendered 
in conformity with the terms of guarantee entered 
into between the parties. They also agree that the 
signatures of the arbitrators on such award shall be 
sufficiently- proved by .the production of the award 
purporting to be signed by them.” Learned counsel 
for the defendant firm contends that the award 
referred to in that Bye-law means the London award 
and not an award to be made in Calcutta; that it 
means the London award made upon a submission by 
the Calcutta purchaser who is the seller in London, 
and the eventual purchaser of the goods In London, 
and that such an award between those parties is 
binding upon the Calcutta seller who is no party 
to the arbitration in London. Let ns see if the con- 
tract sustains this contention. The clause in writing 
contained in the contract in suit “ is subject to the 
terms and conditions of London Association Con- 
tract, 1913.” It does not. say that a London award 
in a submission by the Calcutta purchaser and the 
London purchaser, in accordance with the rules and 
conditions of the London Association Contract of 1913, 
would be binding in a dispute between the Calcutta 
seller and the Calcutta buyer. To make such an 
award binding upon a total- stranger to the London 
submission there should be a clear and unambiguous 
agreement to that effect. 1 find it. difficult to imply 
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such a term. 


It is correctly contended that a contention about 
quality, between the Calcutta seller and Calcutta 
buyer, may be validly referred to arbitration in Lon- 
don, in accordance to that clause ; but it is sought 
to extend the meaning of the clause by making 
an award between, the Calcutta purchaser and the 
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London purchaser binding upon the Calcutta seller. 
1 do not think it can be so extended. It may be that 
the effect of the clause is, that the award in an arbitra- 
tion in London between the Calcutta purchaser and 
the London purchaser may be tendered as evidence in 
a submission to the Calcutta Chamber by the Calcutta 
seller and Calcutta buyer of their disputes in Calcutta, 
and the Calcutta Chamber may make 1 lie i rut ward refer- 
ring to the London award. But whether that is so or 
not, I do not think affects the claim in this suit. It 
is quite clear that possession of the goods was wrong- 
fully obtained. Before the date of the London award, 
the.se goods were the subject of litigation in this Court. 
The' defendant firm evidently dealt with these goods 
against the plaintiffs’ protest. They had inspected 
the goods at the time of the shipment and marked 
them with their own mark, and treated these goods as 
if they were theirs. When the defendant firm had 
notice of this suit, it was open to them to come to this 
Court, and ask for a stay of proceedings if they rightly 
contended that the plaintiffs were bound to abide by 
the decision of the London Chamber. They, however, 
filed a written statement stating that the goods were 
at the disposal of the plaintiffs, yet sold them without 
notice to the plaintiffs, and now assert that the plain- 
tiffs are not entitled to any relief. I am unable to 
take that view, and hold that the plaintiffs are entitled 
to the value of the goods. I decree the suit for the 
price of the goods with costs on Scale II. Interest on 
decree at 6 per cent. I may add that it was contended 
on behalf of the plaintiffs that under the rules of the 
Baled Jute Association, if there was any addition to 
the printed terms on their contract form, it was open 
to the Association to refuse to arbitrate, and that, 
therefore, the Arbitration rules on the printed form 
were not applicable to this case. There is ground for 
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that argument, blit I do not think it matters much in 1915 


this case. 

Attorneys for the plain tiffs : C. C. Bose § Go. 
Attorneys for the defendant firm : Or/% Dignatn if Go. 
W. M. 0. 
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APPELLATE CIVIL. 


Before Jenkins O.J., and N. R. Chatter jm J. 

PABAN SAKDAR 

v. 

BHIIPENDBA NATH NAG.* 

Compromise — Compromize, if not recorded , effect of —Consent decree — Appeal 

— Civil Procedure Code ( Act V of 1908), s. 96, cl. (8); 0. XX III, 

r. 3 ; 0. XLIIL r. 1 , cl. (m). . 

A (consent) decree under r. 3 of 0. .XXIII of the Civil Procedure Code 
can be passed only after there has been an order that the compromise be 
recorded. This is not a mere matter of form, as the aggrieved party has a 
right of appeal against this order, and s. 96, cl. (.$) of the Code is no ^ 
otherwise a bar to an appeal from such a degree. 

Appeal by Paban Sardar, the plaintiff. 

The facts are fully set out iu the judgment of 
Mr. A. J. Ohotzner, Additioual District Judge of 
Alipur, which was as follows : — 

“This appeal arises out of a suit in which the plaintiff applied for a 
declaration that a certain registered kobala, alleged to have been executed 
by him in favour of the defendant, was fraudulent and inoperative. 

The case was fixed for final disposal on the 4th May 1912, but on -the 
25th April preceding, plaintiff filed an application, which was consented to 

~ Appeal from xXppellate Decree, No. 2870 of 1913, against the decree 
of A. J. Ohotzner, Additioual District Judge of 24-Parganas, dated June 4, 
1913, confirming the decree of Dundadhari Biswas, Subordinate Judge of 
Alipore, dated Aug, 13, 1912. . ’ 
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by the defendant, wherein lie admitted the genuineness of the kobala and 
the receipt of the consideration money, and prayed for the dismissal of the 
suit. The defendant acceded to the application and relinquished his claim 
to costs. The Court directed that the application should be put up on the 
date fixed, and on that date plaintiff filed a fresh application praying for 
permission to withdraw his previous application on the ground that it had # 
been procured from him by undue influence. 

The learned Subordinate -Judge on the evidence found that no such 
improper influence had been exercised upon the plaintiff as would entitle 
him to have his application annulled, and held that the parties were bound 
by the terms of the application of the 25th April. He accordingly passed 
a decree dismissing the suit in terms of that application. 

Plaintiff has appealed and the preliminary objection has been taken on 
behalf of the respondent that no appeal will lie. Reference was made to 
section 96 ( 3 ) of the Code of. Civil Procedure which provides that no appeal 
shall lie from a decree passed by the Court with the consent of parties. 

The learned pleader for the appellant, however, contends that an appeal 
will lie under Order XLIII, rule 1 (m). This order provides for an appeal 
from an order under Order XXIII, rule 3, recording or refusing to record an 
agreement, compromise or satisfaction. 

It seems clear that this contention is unsound. His appeal is in- effect 
directed not against the order recording the agreement, but against the 
decree In which- that order has been embodied. The learned pleader lias 
contended that the difference is one of form rather than of substance, but 
if that is so then the appeal is from the order refusing the application, and 
it will be barred under the statute of limitation. , 

I think therefore that the objection taken must prevail, and that the 
appeal should be dismissed with costs. 1 ’ 

From that judgment the plaintiff preferred this 
appeal to the High Court. 

Babu Manmatha Nath Roy, for the appellant. 
An appeal lay to the lower Appellate Court from 
the decree passed by the Court of first instance. S. 9Q(3) 
of the Code of Civil Procedure (Act V of 1908) does 
not apply to this case. The rule laid down in that 
section that no appeal lies from a consent decree does 
not apply when there was a dispute as to the factum 
of consent between the parties in the first Court, and 
the Court passed the decree on au adjudication that 
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there was such a consent : see Ayyagiri Veerasalih- 
gam v. Koovar Basivi Beddi (1). and Brojodurldbh 
Sinha v. Bamanath Ghosh (2). 

[N. K. CHATTERJEA J. Do von say that you with- 
drew your consent on the day the case was put up 
for final disposal ?] 

No. My case, as I stated by petition on that day, 
the 4th May, is that the petition filed on the 25th April 
admitting the genuineness of the kobala impugned by 
me ip. the plaint and the receipt of the considera- 
'tion money denied by me therein and praying fora 
dismissal of the suit was not filed by me willingly, but 
I was forced to file the same under threat and com- 
pulsion. That being so, a decree passed by the Court 
after rejecting tny aforesaid objection cannot be said 
to be a consent decree within the meaning of s. 96(A) 
of the Code. 

[Jenkins C.J. Let us first see under what provi- 
sion and in what way the first Court disposed of the 
case.] 

The provision in the Code is 0. XXIII, r. 3. 

Possibly the Subordinate Judge had that rule in his 
mind, but he did not follow its terms. He did not pass 
an order under that rule directing “ the agreement, 
compromise or satisfaction to be recorded." 

Baba Bam Chandra Majumdar (with him Babu 
Jogesh Chandra Bose), for the respondent. Although 
that order was not passed in so many words he meant 
to do that when in his judgment he said — “The rejec- 
tion of the application of the 4th May 1912 makes the 
application of the 25th April operative/’ This is what 
is usually done in the Mofussil Courts; besides it is 
only a matter of form, and not one of substance. 

[Jenkins 0. J. No. This is a matter of substance, 
as the aggrieved party had a right of appeal against 
(.1) (1914) n Mad. L. J, 173. (9) (1897) I. L. It. 24 Calc. 908, 935. 
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1915 this order, bat he could not appeal unless an order 
pIITn was passed.] 

saudab The appellant argued in the Court of Appeal 
b.hupesdba below that his appeal might be treated as one under 
.Vatu Nag. q XLIII, r. 1 Cm) against the order recording the 
compromise, and therefore the appellant had no 
grievance on the score that no order was passed. 
The lower Appellate Court: held on that argument that 
if that was so, the appeal was barred under the 
Statute of Limitation. „ 

[Babu Manmatha Nath Roy (interposing;. When 
no order was passed how could an appeal against it 
be barred by limitation ?] 

The appeal in -the Court of Appeal below may now 
be directed to be treated as an appeal against an order 
under 0. XLIII, r. 1 (m). 

[Jenkins C. J. But that cannot be done unless 
the other side consents.] 

Jenkins C. J., and Ohatterjea J. We must allow 
this appeal and set aside the decree of the lower 
Appellate Court. A decree in this case was passed by 
the Subordinate Judge not after a hearing bat on the 
basis of a compromise, that is tosay.it was a decree 
justified, if at all, by Order XXIII, rule H. But when 
the terms of that rule come to be examined, it is 
apparent that a decree can be passed only after there 
has been an order that the compromise be recorded. 
This is not a mere matter of form. It has an important 
result. If the decree j.s in accordance with a recorded 
compromise then it may well be contended that the 
provisions of section 96, clause (3) of the Code apply 
and the person feeling himself aggrieved by such a 
decree may be without the remedy of an appeal from 
that decree. I put it in a tentative form as whether 
it is so or not is not a matter which calls for our 
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express decision, now. But tlie remedy of a person 
who says that in fact there was no compromise is that 
he is able to appeal from the order directing the 
compromise to be recorded under Order X.LIII, nile 1, 
clause (m), which permits an appeal from an order 
under rule 3 of Order XXIII, recording or refusing to 
record a compromise. In this case there was no order 
that the compromise be recorded ; and accordingly 
there was no order from which an appeal could he 
preferred. And as there was no order, so’ there could 
not be a decree under Order XXIII, rule 3. The result 
has been that though the plaintiff maintains that he 
did not enter into this compromise he has not had the 
opportunity which the law provides of discussing this 
question not only in the Court of first instance but, if 
necessary, in the Court of Appeal. The appellant, 
therefore, appears to me to be a person under a distinct 
grievance and none the less because apparently the 
learned Subordinate Judge thought badly of him. 

We can only secure to him the rights to which he 
is entitled by setting aside the decree that has been 
passed by the Munsif on the ground that there was no 
order that the compromise be recorded. The ease 
must go back to the Court of first instance in order 
that it may then be determined according to law. 
What the course there will*be we need not now 
anticipate. It is sufficient for us to say that the 
appeal must be allowed and the decrees of the Addi- 
tional District Judge and the Subordinate Judge must 
be set aside and the case sent back to the Court of the 
Subordinate Judge of Alipore in order that he may 
deal with it according to law. Costs hitherto incurred 
will abide the result. 

G. s. Appeal allowed-, case remanded. 
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APPELLATE CIVIL. 

Before Jenkins C.J,, and N R* C hatter jea J. 

DEBENDRA NATH DAS 
BIBUDHENDRA MANSINGH.* 

Letters Patent Appeal — True result of cancelling therein of a judgment 
of reversal of a single Judge of the High Court — Leave to appeal to 
Privy Council-* Letters Patent, 1866, els. 15, 36, 39 — Civil Procedure 
Code {Act V of 1908), ss « 110, 115 — tl Court immediately below.” 

In an appeal under clause 15 of the Letters Patent (or Charter) the 
cancelling of. a judgment of reversal passed by a single Judge of the High 
Court results in an affirmance of the decision of “the Court immediately 
below. 7 ’ 

Such a Judge sitting alone is not a Court subordinate to the High 
Court ; and thus no decision of a single Judge can be revised under h. 115 
of the new Code. 

Application for leave to appeal to His Majesty in 
Council by Debendra Nath Das, the defendant. 

The plaintiff, Bibudhendra Mansingli Bhrannibar 
Rai, is the proprietor of killa Dompam in which 
mouza Gayalbarck is situated. On the 7th June 19 >1, 
the plaintiff’s predecessor executed a mokarari lease 
in respect of 257 mans , 9 yants, and 15 bis was of land 
in the said mauza in favour of one Gokulauanda 
Chowdhury who, on the 17th July 1907, executed a 
deed of relinquishment in favour of Debendra Nath 
Das, the present defendant. Under the terms of the 
said lease (which left the lessee no option of con- 
verting it Into a tenure by bringing the land under 
cultivation by establishing tenants on it), the lessee 

° Application for leave to appeal to Hi a Majesty iu Council, No. 2 of 
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at bis own cost made the land fit for cultivation by 
cutting a canal and constructing a bund and culti- 
vated it for some years. Subsequently the land was 
cultivated by under-raiyats who were supplied with 
seed by the lessee in return for a share of the produce. 
A record-of-rights under Chapter X of the Bengal 
Tenancy Act (VIII of 1885) having been ordered to be 
prepared in the permanently settled estate of killa 
Dompara, the defendant (lessee) was at first recorded 
as a tenure-holder ; as the area of his holding was 
more than 100 standard bighas ; but on his objecting 
the dispute was decided in his favour by the Assistant 
Settlement Officer on !8tb February 1907, and he was 
recorded as a raiyat at a fixed rate of rent. As 
advised by the Director of Land Records whb, on 
inspection of the record, took exception to the said 
entry, the lessor’s manager on the 3rd October 1907 
insti tued a suit in the Court of the Settlement Officer 
at Dompara under section 106 of the Bengal Tenancy 
Act to correct the said entry in the record-of-rights 
regarding the defendant lessee’s status. On the 20th 
December 1907,' the Settlement Officer of Dompara 
decided that the defendant was a tenure-holder, and 
on the 16th August 1909 the Special Judge of Cuttack 
dismissed the defendant’s appeal. Thereupon he 
appealed to the Hon’ble High Court, and Mr. Justice 
Richardson, on the 16th July 1912, decreed the appeal 
in favour of the defendant (lessee). But the plaintiff 
(lessor) having preferred a further appeal to the 
High Court under clause 15 of the Letters Patent, this 
L. P. Appeal No. 61 of 1912 was decreed on the 11th 
July 1913, and the decision of the Special Judge of 
Cuttack was restored. The defendant (lessee) then ap- 
plied for leave to appeal to His Majesty in Council, as 
the market value of the property was above Rs. 25,000 
and the appeal involved substantial questions of law. 
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Babu Narendra Chandra Bose, for the petitioner 
(defendant), submitted that as the judgment of the 
High Court was one of reversal leave to appeal to the 
Privy Council ought to be granted, as the Court of 
first instance to whom that matter had been referred 
for investigation had determined that the amount or 
value of the subject matter in dispute on appeal to 
His Majesty in Council exceeded Rs. 10,000, and the 
amount or value of the subject matter of the suit was 
the same. 

Babu Bam Charau 'Matter, for the plaintiff (oppo- 
site party). There is no provision in the Civil Proce- 
dure Code for the same case being heard twice in the 
High Court. ■ 

Section 96 of the Code implies and s. 110 has the 
words “Court immediately below,” and under s. Ill 
of the Code no appeal lies to the Privy Council, from 
the decision of Mr. Justice Richardson sitting alone. 

Further, this is a decision of the High Court 
affirming, and not reversing, the decision of the Court 
immediately below. Mr. Justice Richardson is not 
the ‘ Court immediately below,’ but it is that of the 
Special Judge of Cuttack who was the Court of first 
appeal. The Code of Civil. Procedure contemplates 
only two appeals. Besides, the value not being less 
than Rs. 1,000, but above Rs. 10,000 as it now appears, 
Mr. Justice Richardson sitting singly had no juris- 
diction to hear this appeal. 

If this Court had affirmed the judgment of 
Mr. Justice Richardson, then the appellant would 
have had to go to the Privy Council direct for special 
leave. Sections 109 and 110 of the Code reproduce 
clause 39 of the Letters Patent. Further, no import- 
ant questions of law arise in this case. 

Leave can be granted in this case only if an 
important question of law is involved. 
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Babu Ndrendrct Chandra Bose, for the appellant, 1915 
in reply. I am prepared to argue that a substantial ..Dmendba 
question of law is involved in the present case. Na ™ Das 

Cur. cidv. vult. Bibl-dhenkb 
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Jenkins C. J. This is an application for a certi- 
ficate that, as regards amount or value and nature, 
the case fulfils the requirements of section 110 of the 
Code of Civil Procedure or that it is otherwise a fit 
one for appeal to His' Majesty in Council. 

To ascertain the amount or value, the matter -was 
referred to the Court of first instance (Order XLV, 
rule 5). That Court has determined the amount or 
# value and has returned its report according to which 
the amount or value exceeds Rs. 10,000. We see no 
reason to dissent from that determination. 

It only remains to be seen whether as regards 
. .nature the requirements of section 110 are fulfilled. 

, The Court of first instance as well as the lower 
Appellate Court- decided adversely to the present 
applicant. On appeal to the High Court, a single 
Judge reversed the decree of the lower Appellate 
Court. From this judgment of a single Judge there 
was an appeal to the High Court under clause 15 of 
the Charter with the result that the judgment of the 
single Judge was reversed by a Bench of two Judges. 
It will thus be seen that the first judgment of the 
High Court reversed the decree of the Court imme- 
diately below, but that this reversal was afterwards 
, in effect cancelled with the result that the only 
effective judgment of the High Court affirmed the 
decision of the Court immediately below (section 110, 
Civil Procedure Code). 

This appears to me to be the true result of the 
Letters Patent and the Code, for the Code makes no 
provision for an appeal within the High Court, that is 

. ' 8 
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to say, from a single Judge of the High Court. This 
right of appeal depends on clause 15 of the Charter. 

And here I may point out that a Judge sitting 
alone is not a Court subordinate to the High Court, 
but performs a function directed to be performed by 
the High Court (clause 36, Letters Patent). And thus 
no decision of a single Judge can be revised under 
section 115 of the Code. 

But though in this view of the matter the decree 
of the Court immediately below has been affirmed, it 
will be right to grant a certificate for there is a sub- 
stantial question of law involved and it. makes the 
case all the more a fit one for appeal to His Majesty in 
Council that on the question involved, a Judge, of the 
High Court took a different view from that which 
ultimately prevailed. 

The certificate sought must therefore be granted 
that as regards amount or value and nature the case 
fulfils the requirements of section 110 of the Code. 

N. R. Ohattebjea J. concurred. 


G. s. 


Certificate granted. 
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Appeal — Consolidation of Appeals — Plaint , amendment of when allowable- 

practice . 


The Code of Civil Procedure contains no provisions for consolidating 
proceedings in India. Whether the Court has jurisdiction to consolidate 
proceedings or not, it would only do so where the consolidation is asked 
for before the trial of the suits begins or where the evidence given in the 
two cases is common in both of them. 

No amendment of plaint can be allowed whore the proposed amend- 
ment would take away from the defendants, if allowed, a right that they 
would have if the plaintiffs had proceeded against them by way of original 
suit. 


Application by Janardan Kishore Lai and another, 
the plaintiffs. 

The plaintiffs, who were minors, and whose estates 
were under the Court of Wards, sued the defendants 
on the 18th March, 1909, (suit No. 119 of 1909) to re- 
cover arrears of minimum royalty in respect of certain 
mining leases that were held by the defendants as 
transferees from the original lessee. The amounts 
sued for were a portion of the royalty payable for 1312, 
the whole of the royalty payable for 1313 and 1314, 
and the royalty up to the Pous hist of 1315 B. S. 
There was also the prayer that as the plaintiffs 
believed that the defendants raised coal much in 


* Application in re Appeals from Original Decrees No. 147 of 1911 and 
No. 216 of 1913. 
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excess of the quantity guaranteed and as the exact 
quantity raised thus was not yet known to the plain- 
tiffs, they might be allowed to reserve their right to 
bring a separate suit for the excess quantity on ascer- 
tainment. The Court allowed this on the day the suit 
was filed. The primary Judge (Baba Bankim Chandra 
Mitra) passed a modified decree in favour of the 
plaintiffs on the 27th June, 1910. Against this decision, 
the plaintiffs filed an appeal in the High Court, the 
appeal being R. A. 147 of 1911. 

On the 14th November, 1910, the plaintiffs filed 
another suit (suit No. 595 of 1910) against the same 
defendants in respect of the aforesaid coal mines for 
recovery of minimum and excess royalty due to them, 
viz., minimum royalty from Kartik to Chaitra 1P>11, 
Baisakh to some portion- of the month of Pous of 1312, 
Magh to Chaitra kist of 1315, the whole of 1316 and 
for Baisakh to Aswin of 1317 and excess royalty for 
the years 1312, 1313, 1314, 1315 and 1316. In this suit 
they allowed a certain deduction from their total, claim 
on account of certain specific payments that had been 
made by the defendant towards the payment of certain 
other rents that were then in arrears. The Sub- 
ordinate Judge (Babu Bijoy Gopal Basu) disallowed 
the claim for the period prior to Pous 1312, as not 
included in the previous suit and therefore barred 
under 0. II, r. 2, Civil Procedure Code, but allowed 
the rest of the claim, both as regards minimum and 
excess royalty. Against this decision, both parties 
appealed to the High Court. The defendant’s appeal 
was. numbered R. A. 208 of 1913, and the plaintiffs’ 
appeal R. A. 216 of 1913.. 

After filing the appeal No. 216 of 1913, the Court of 
Wards made an application that appeals 147 of 1911 
and 216 of 1913 be heard one after another, and the said 
application was granted on the 19th December, 1913. 
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When the appeals came on for hearing, the Court of 
Wards filed an application for consolidation of Appeals 
147 of 1911 and 216 of 1913 and further prayed therein 
that the entire claim of the two appeals be heard 
as one claim. The petitioners stated in the said 
application that in making up the claim in suit 
No. 119 of 1909, the sums paid by the defendants • 
during the years 1313, 1314 and 1315 for the royalty 
of those years were appropriated by the petitioners 
towards the previous arrears due for 1310, 1311 and 
1312 and that they were therefore unable to sue for 
those years, but that when the Court below held the 
sums paid during the years in suit, viz., 1313 to 1315^ 
should have been appropriated for those years, they 
became entitled to ask the Court to rebut and con- 
solidate the appeals, as otherwise the minors would 
suffer. 

Babu Ramcharan Mitra ( Senior Government 
Pleader) and Babu Srishchandra Ohaudhuri , for 
the petitioners. Section 151 of the Code of Civil 
Procedure gave the Court ample power to allow them 
to withdraw Appeal No. 147 of 1911 and consolidate 
the suits: Kali Charan Dutt v. Surjoo Coomar Mundle 
( 1 ). 

[Dr. Divarka Nath Mitra. The trying officers 
were different in the two suits.] 

The plaint in suit No. 595 of' 1910 can be easily 
amended. 

[Teunon J. In that case the limitation would run 
from the date of the amendment. Would that help 
the minors ?] 

As regards the right to - withdraw- suits in appeals, 
see Gregory v. Dooley Chand Kandary Mull ( 2), 
Mussamut Khatoon Koonwar v. Babu Hurdoot 

(2) (1868) 14 w. 11. (0. J.) 17. 
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Narain Singh (1) and Oanga Bam v. Data Bam (2) 
See also in connection with this matter : Baniganj 
Goal Association, Limited v. Judoonath Ghose (3). 

Dr. Dwarka Nath Mitra (with him Bghu Mohini 
Nath Bose), for the opposite party. No consolidation 
order can be passed, as no petition was presented to the 
Court below for the same. Such an order under s. 151 
would prejudice the defendants and take away from 
them a valuable right secured to them under the 
Statute of Limitation. The case of Kali Charan Datt 
v. Surf oo Goomar Mundle (4) is distinguishable from 
the present one on facts. No consolidation can be .made 
of two distinct proceedings in the Court below, when 
different witnesses were examined and cross-examined 
in the two cases without any suggestion of consolida- 
tion. A consolidation would not be a consolidation 
of suits but of different proceedings. There is no 
provision for consolidation at the appellate stage. It 
is true there is express provision for consolidation in 
Order XLV of the Code. But there is no provision 
anywhere else, and the implication would go against 
my learned friend. Even Order XLV would not 
authorize consolidation of distinct suits not tried as 
analogous in the Court of first instance. 

If the plaintiffs withdraw now, their suit would be 
barred to some extent. 

I would further resist withdrawal on the authority 
of Kharda Go, Ltd. v. Darga Gharan Chandra (5) and 
Mabulla Sardar v. Rani Hemangini Debi (6). 


Fletcher J. This application for amendment of 
the plaint is, in my opinion, too lace. No application 
was made to the Court of first instance nor has it been 


(1) (1873) 20 W. R. 163. (4) (1912) 16 C. L. J. 591. 

(2) (1885) I. L. R. 8 All. 82. (5) (1909) 11 C. L. J. 45. 

(3) (1892) I. L. R. 19 Calc. 489. (6) (1910) 11 C. L. J. 512. 
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made until after tlie opening of the appeals before us. »9t5 
I think we ought not to assent to the amendment 
prayed for when the learned Senior Government, 

Pleader tells us quite frankly that, if the amendment 
is now permitted it will, in fact, deprive the defendants 
of the right that the law has given them, namely, to 
state or allege that the claim is now barred by limit- Plbtch " b j 
ation. By the proposed amendment we would take 
away from the defendants, if we grant it, a right that 
they would have if the plaintiffs proceed against them 
by way of original suit. 

Then the other part of the application is that we 
should consolidate the two appeals. The cases were 
not consolidated in the Court of first instance. The 
evidence has been taken separately and different 
witnesses have been called and cross-examined. The 
Code contains no provisions for consolidating pro- 
ceedings in India. Whether or not the Court has 
jurisdiction to consolidate the proceedings, I imagine* 
that it would only do so where the consolidation is 
asked for before the trial of the suits begins and 
where the evidence given in the two cases is common 
in both of them. I do not know any instance where 
the appeals have been consolidated so as to treat the 
evidence in one case as evidence in the other wlieii the 
trial proceeded separately in the Court of first instance. 

In many cases in India it happens that the evidence is 
given before different Judges in the Court of first 
instance. As a matter of fact, in the present case, the 
Judge who decided the suit which forms the subject 
matter of Appeal No. 147 of 1911 is a different Judge 
from the Judge who decided the suit which forms the 
subject matter of Appeal No. 208 of 1913.' To consoli- 
date the two cases that have been tried by different 
Judges in that mariner is a proceeding which I have 
never heard of before. It will also be noticed in this . 
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case that tlie second suit now under appeal, that is, 
the suit which forms the subject matter of appeal 
No. 208 of 1913, was not instituted until after the 
former suit had been finally determined by the Court 
of first instance. If the plaintiffs intended to proceed 
by way of amendment or otherwise, they ought to 
have made the application to the Court of first instance 
before the institution of the second suit. I see no 
reason which would lead us to assent to the present 
application. The application seems to me to be 
altogether a novel one. I think, therefore, that 
the present application should be dismissed with 
costs. 

Teunon J. I agree. 

s. M. Application refused. 


CIVIL ROLE. 

Before Sharfuddin and Richardson , JJ. 

SUREN DEA NARAYAN SINGH 

v. 

LACHMI KOEE.* 

Deposit in Court Judgment -debt) i — Transferee of the judgment-debtor — 
Bengal Tenancy Act (VI II of 18S5\ s. 174 — Sale, setting aside of 

An application under s. 174 of the Bengal Tenancy Act can be made 
by the judgment-debtor alone and by no other person. 

Rati jit Kumar Ghosh v. Jogendra Nath Rag (1) referred to. 

Civil Hides Nos. 58 and 59 of 1915, against the order of Sheikh 
liahaman, Munsif of Katihar, dated Oct. 22, 1914. 

(1) (1912)16 0. L. J. 546. 
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Rule obtained by Snrendra Harayan Singh, the 
decree-holder (petitioner). 

Shortly stated the facts are these. The petitioner 
obtained a decree for arrears of rent. In execution of 
that decree the tenant’s holding was sold and the 
petitioner purchased that holding. The holding, 
according to local usage and custom, was non-trans- 
ferable. A transferee by purchase of the part of the 
non-transferable holding deposited the decretal 
amount, and the sale was set aside. Against this order 
the petitioner moved the High Court and obtained 
this Rule. 

Dr. Dwarka Nath Mitra (with him Bahu Rishin- 
clra Nath Sarkar), for the petitioner, submitted that the 
sale could not be set aside. The deposit was not made 
by the judgment-debtor as contemplated by s. 174 of 
the Bengal Tenancy Act. 0. XXI, r. 89 of the Civil 
Procedure Code has no application whatever: Ram 
Nath Matty v. Radra Mahanti (1), Ran jit Kumar 
Ghosh v. Jogendra Nath Ray (2). 

Sharfuddin and Richardson JJ- This Rule was 
issued on the opposite party to show cause why the 
order of the Munsif, dated the 22nd October 1914, 
should not be set aside on the ground that the oppo- 
site party was not the “judgment-debtor” within the 
meaning of s. 174 of the Bengal Tenancy Act. 

It appears that the petitioner obtained a decree 
against an occupancy ryot for arrears of rent and in 
execution of that decree the holding was sold on the 
8th September 1914 and was purchased by the peti- 
tioner. On the 22nd October 1914, a deposit of the 
decretal amount was made by the wife of the transferee 
of the tenant in question and, on that day, in conse- 
quence of the deposit thus made, the sale ' was set 
(1)0913)18 C. L. J. 142. (2) (1912) 16 C. L. J. 546. 
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Indian law reports, [yol. xliii. 

aside by the Munsif of Katihar in the following terms : 
‘‘ The judgment-debtor has deposited the entire decretal 
amount and compensation within time. Let jtlie sale 
be set aside and the case dismissed after full satis- 
faction of claim.” 

The petitioner obtained the present Rule on the 
ground that s. 174 of the Bengal Tenancy Act, 
under which the deposit in question was made, refers 
only to a deposit by the judgment-debtor himself, and 
hence the transferee of the judgment-debtor does not 
come under s. 174 of the Act. It was contended that 
tne deposit that was made by him was no deposit 
by the judgment-debtor and that the sale therefore 
should not have been set aside. 

In Ranjit Kumar Ghosh v. Jogendra Nath Ray (1), 
it was held that an application under section 174 of 
the Bengal Tenancy Act can be made by the judgment- 
debtor alone and by no other person. 

We, therefore, make the Rule absolute, set aside the 
order of the Munsif and confirm the sale. 

This order will govern the other Rule No. 59 of. 
1915. 

S. K. B. Rule absolute. 

(1) (1912) 16 C. L. J. 546. 
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APPELLATE CIVIL. 


Before MooJeerjec and Chapman JJ. 

NAGENDRA MOHAN ROY 

v. 

PYARI MOHAN SAHA.* 

Joint j E state — Private partition — Encumbrance by co-sharer — Holding in 

severalty— Tenancy in common — Partition by Collector , effect of — 

Estates Partition Acts ( Beng . Act V of 1897), s. 99, and Beng. Act 

VIII of 1876, $. 128 — Practice — A bandonment of plaintiff's case and 

adoption by him of defendant' s. 

Section 99 of Beng. Act V of 1897 applies only where the lands are 
held jointly by the proprietors and not in severalty in pursuance of a private 
arrangement between the parties. 

Hridoy Nath v. Mohobutnessa (1), Aimanaddi Pafari v. Nabin Chandra 
Gope (2), Syed Abdul Latif v. Amanaddi Paticari (3) followed. 

Joy Sankari Gupta v. Bharat Chandra Bardhan (4) distinguished. 

Where a section of an Act (here, s. 128 of Beng. Act VIII of 1876) 
which has received a judicial construction [Hridoy Nath v. Mohobutnessa 
(1)] is re-enacted in the same words, such re-enactment [here, s. 99 of 
Beng. Act V of 1897] must be treated as a legislative recognition of 
that construction. 

Mansell v. Regina (5), Ex parte Campbell (6) followed. 

When on a partition by the Collector, any land of an undivided joint 
estate, which had been encumbered by any co-sharer, is allotted to another 
co-sharer, the latter takes it free from the encumbrance so created. 

Byjnath v. Ramoodeen (7) followed. 

0 Appeal from Appellate Decree, No. 3841 of 1912, against the decree 
of Tarak Chandra Das, Subordinate Judge of Dacca, dated Aug. 31, 1912, 
reversing the decree of Kader Nath Chowdhry, Munsif, Manikganj, dated 
June 9, 191 1. 

(1) (1892) I. L. K. 20 Calc. 285. (4) (1899) I. L. JR. 26 Calc. 434. 

(2) (1909) 1 1 C, L. J. 95. (5) (1857) BE. & B. 54, 73. 

(3) (1909) 15 C. W. N. 426, 428. (6) (1870) L. R. 5 Ch. App. 703. 

(7) (1873) L. R. I I. A. 106. 
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The decision in Sheikh Ahmedoolah v. Sheikh Ashraf II ossein (1) 
[where the lands were held in severalty] which was followed in Hridoy 
Nath v. Mohohutnessa (2) is not, as is assumed in Joy Sankari Gupta v. 
Bharat Chandra Bardhan (3), inconsistent with, and has not consequently 
been overruled in effect by the decision of the Judicial Committee in 
Ih/jnatk v. Ramoodeen { 4) [where the lands were held in common 
tenancy]. 

Byjnath v. Ramoodeen (4), Venkatarama v. Esumsa (5), Shaikh Nura 
v. Baiknnthanath Roy (6), Brojo Nath Saha v. Dinesh Chandra Neogi (7) 
Tarihanio v. Iswar Chandra (8), Joy Sankari Gupta v. Bharat Chandra 
Bardhan (3) distinguished as cases where land was held in common 
tenancy. 

A plaintiff cannot be allowed to abandon his own case, adopt that of 
the defendant and claim relief on that footing. 

Shibkristo Sircar v. Abdul Hakeem (9), Ramdoyal v. Junmenjoy (10), 
Balmukund Kesurdas v. Bhagicandas Kesurdas (11) followed. 

But that does not prevent the defendant from contending that even on 
the facts found the plaintiff’s claim [here, for ejectment] cannot he 
sustained. 


Second Appeal by N age mint Mob an Roy ami 
Mano Ranjan Roy, the plaintiffs. 

On the 30tli March 1910 the plaintiffs brought a 
suit in the Court of the Munsif at Munshi gunge for a 
declaration of their title to land and for ejectment 
of the defendants therefrom, alleging that the lands 
in dispute were included in a revenue-paying estate 
owned by themselves and by their co-sharers, Kara 
Kumar Roy and others, predecessors of the added 
defendants Gour Chandra Goswami and others ; and 
that the predecessors of Pyari Mohan Saha and four 
others, the defendants Nos. 1 to 5, held them as a 
shikmi taluk under these co-sharers to whose exclu- 
sive share these lands had been assigned by a private 


(1) (1870) 13 W. R. 447. 

(2) (1 892) I. L. R. 20 Calc. 265. 

(3) (1899) l. L. R. 26 Calc. 434. 

(4) (1873) L. II. 1 I. A. 106. 

(5) (1909) t. L. R. 33 Mad. 429. 


(6) (1913) 21 U. L. J. 596. 

(7) (1910)21 C. L. J. 599. 

(8) (1912)21 C. L.J. 603. 

(9) (1879) I. L. 11. 5 Calc. 602. 

(10) (1887) T. L R. 14 Calc. 791. 793. 


(11) (1912) 15 Bom. L. It. 209. 
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partition long ago. In 1903 these lands were allotted 
to the plaintiffs on a partition of the entire estate by 
the Collector of Dacca under the Estates Partition Act ; 
but they were unable to obtain khas possession there- 
of as the defendants Nos. 1 to 5 (together with 
their tenants Harendra Nath Saha and Gajendra Lai 
Saha, defendants Nos. 6 and 7) set up their right to 
hold them as their tenure. The plaintiffs’ plea was 
that the defendants’ shikmi taluk was operative, not 
upon the lands allotted to the plaintiffs by the 
Collector, but upon those allotted by him to their 
grantors, i.e„ the co-sharers. The defendants’ case 
was that there had been no private partition among 
the co-sharers, and that as their shikmi taluk was 
held under all the co-sharers, the plaintiff was not 
competent to avoid it. On the 9th June 1911 the 
Court of first instance decided that the plaintiffs were 
entitled to eject the defendants from -j-^tli of the lands 
allotted to them by the Collector ( T ^th thereof having 
been derived from the grantors of the tenure) as he 
found that there had been a private partition among 
the co-sharers whereby each was in separate posses- 
sion of distinct parcels of land, and that the defend- 
ants’ tenure was not held under the entire body of 
co-sharers. On appeal, the Subordinate Judge of Dacca 
by his judgment dated 31st August 1912 affirmed these 
finding's but dismissed the plaintiffs’ suit, holding that 
the partition by the Collector did not affect their 
tenure as the defendants were not and could not be 
parties to the partition proceedings, and that the 
plaintiffs had taken the lands allotted to them subject 
to the defendant’s tenure. The plaintiffs thereupon 
preferred this second appeal to the Hon’ble High 
Court. 

Bobu Dtvarka Nath Chakravarti (with him Mr. 
S. P. Sinha and Baba Debendra Nath Bagchi), for 
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the appellants. I submit that the lands allotted to 
the plaintiffs at the partition by the Collector are not 
subject to the tenure set up by the defendants. I rely 
on the decision in Joy Sankari Gupta v. Bharat 
Chandra Bardhan (1). On such a partition the 
encumbrance is transferred to the lands allotted to the 
encumbrancer and section 99 of the Estates Partition 
Act applies. Although the lands may have been 
divided and are held in severalty an estate must be 
deemed to be held in common tenancy so long as any 
incident thereof, e.g., the liability to pay the Govern- 
ment Revenue continues joint : Syed Abdul Latif v. 
Amanuddi Patwari (2). The lands fell within the 
share of the heirs of some of the grantors, whose 
interest was acquired at a Rent Sale : see section 5 of 
the Estates Partition Act. This is not a partition by 
the Collector under section 5 or clause (a) of section 7. 
The finding is not supported by any evidence, and is 
beyond the case made by either of the parties ; and the 
defendants should not be allowed to defeat the claim 
of the plaintiffs when their allegations have been 
found to be untrue on the facts. ( Vide paragraph 4 of 
the plaint and paragraph 10 of the written statement.) 
Besides in section 99 of the new Act the words “ Putni 
or any other encumbrance ” appears. 

Dr. Rash Behari Ghose (with him Babu Ramani 
Mohan Chatterjee), for the respondents. I appear for 
the tenure-holders. This second appeal is concluded 
by the finding of the Subordinate Judge that the 
estate was not held in common tenancy. The lease 
was granted several years ago and has not been pro- 
duced). On the plaintiff’s own case there was a 
previous private division of the lands and therefore 
this case does not fall under section 99 of Beng. Act V 
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of 1897. The law is summed up in the judgment 1S15 „ 
in Hridoy Nath v. Mohobutnessa (Y) regarding section Nasendra 
7 and partition by Collector after a private partition. Mohan Roy 
S ection 128 of the old Act, vis., Beng. Act VIII of 1876 Pyabi 
is similar to section 99 of the present Estates Partition M° HAli 
Act. 

[Bobu Dwarkanath Chakmvarti. Except that 
the word “ encumbrance ” was not there.] 

Tenants, whatever their position, cannot be parties 
to a partition suit. Then how can a tenant be affected 
by anything done by his landlords among themselves 
in his absence? By no possible means can a title 
that is good orginally for a tenant be got rid of by the 
act of third parties (vis., co-sharers) or anyone else. 

The Legislature in the new Act has followed the dis- 
tinction between estates held in common tenancy and 
estates in which there has been a private division. 

The case of Syed Abdul Lalif v. Amanuddi Patwari 
(2) lays down the same proposition. Sections 7, 76. 
and 79 of the Estates Partition Act show that an 
estate held in common tenancy under section 99 with 
regard to Government has nothing to do with the case 
of an estate where there has been no division. [See 
issue No. 6 in the Munsif’ s judgment.] Therefore, on 
plaintiffs’ own case, they cannot succeed in the present 
suit ; and the defendant can contend, that on the facts 
found the claim for ejectment cannot be sustained. 

[Chapman J.] Section 63 has the words “ common 
tenancy.” The Act has been considerably modified 
since the decision in Hridoy Nath v. Mohobutnessa (1). 

Isn’t it a pure surplusage in section 99 ?] 

In Act V of 1897 there are special provisions provid- 
ed for the case of previous division. It may be that 
all the co-sharers joined together and did not object, 

( 1) (1892) I. h. R. 20 Calc. 285. (2) (1911) 15 0. W. N. 426. 
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simply to defeat tlie rights of the tenure-holders. 
Here the lands are held in severalty. 

[Mookerjee J. Assume that section 99 has been 
improperly applied. Can plaintiff: succeed on general 
principles of equity ?] 

I submit he cannot, as it is a settled proposition 
of law that express provisions of statute cannot be 
extended to other class of cases by general principles. 
When the Legislature amended the Act VIII of 1876 
they had the decision in Hridoy Nath v. Mohobut- 
nessa(l') before them, and the fact they did not change 
the wording of section 99 of Act V of 1897 shows 
that section 128 of the old Act had been correctly 
construed by these decisions. It would be the very 
reverse of equity if the tenant is to be told that 
because the Collector has directed a co-sharer to take 
his lands, that the lands demised to him are gone. 

Babu Dwarkanath Chakravarti, in reply. There 
has never been any admission on my part such as 
would bar a partition as stated in section 7. Unless 
it can be shown that a complete previous partition 
with all the particulars stated in section 7 has been 
effected, the Collector cannot be prevented from 
proceeding under section 5; and in that case the 
partition shall be dealt with as of lands in common 
tenancy. 

[Mookerjee J. Why was issue No 6 raised as to 
a previous private partition ?] 

It was limited to the question whether any specific 
land was in the possession of one co-sliarer so as to 
bind him. If that position is correct, then the case 
of Joy Sankari Gupta v. Bharat Chandra Bardhan 
(2) is in point. Here Sir Francis Maclean, C. J., 
applied the general principle of equity following the 


(1) (1892) I. L. R. 20 Calc, 285. (2) (1899) I. E. ii. 26 Calc. 434. 
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decision of the Judicial Committee of the Privy 1915 
Council in Byjnath v. Ramoodeen (1). Nagendra 

[ Mocker jee J. How lias an equivalent to tlie il01IAX Kov 

V • 

tenant’s land to be got elsewhere ?] p yA ’ R1 

In the Privy Council case Sir William Markby ^ 0HAX 
was carried away by one side of the case and over- 
looked the fact that the tenant took a risky title, his 
title being subject to the Statute of Partition. In 
all these cases the judgment does not look into the 
rights of other innocent co-sharers. A mere building 
of dwelling houses does not take the case out of the 
provisions of section 7. It is nobody’s case that 
the partition by the Collector was under section 76. 

It the tenant does not get the same specific plot of 
land it is because lie took the risk of not getting 
that plot of land if his lessor did not get it on 
partition. Joy Sankari Gupta v. Bharat Chandra 
Bardhan (2) is in my favour and if Hridoy Nath v. 
Mohohutnessa (3) is not, there is a clear conflict of 
decisions, necessitating a reference to Full Bench. 

Cur. adv. vult. 

Mookerjee and Chapman JJ. This is an appeal 
by the plaintiffs in a suit for declaration of title to 
land and for ejectment of the defendants therefrom. 

The case for the plaintiffs is that the disputed lands 
were included in a revenue paying estate owned by 
themselves and by their co-sharers and that the de- 
fendants held them as a tenure under the co-sharers 
to whose exclusive share they had been assigned by 
private partition. Thereafter, on a partition of the 
entire estate by the Collector under the Estates Parti- 
tion Act, these lands were allotted to the plaintiffs, but 
they were unable to obtain possession thereof, as the 
defendants set up their right to hold them as their 
(1) (1873) L. R. 1 I. A. 106. (2) (1899) I. L. R. 26 Calc. 434. 
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tenure. The. plaintiffs accordingly instituted this suit 
to establish their title and to eject the defendants on 
the ground that their tenure was operative, not upon 
the lands assigned to the plaintiffs, but upon those 
assigned to their grantors. The defendants denied the 
truth of the allegation of a prior private partition 
amongst the proprietors, and asserted that as their 
tenure was held under all the co-sharers, the plaintiffs 
were not competent to avoid if. On these pleadings, 
the issue was raised, whether there was a private 
settlement among the proprietors as regards the pos- 
session of the lands of the original estate as stated in 
the plaint. The trial Court found on the evidence that 
there was a private settlement among the co-sharers 
of the estate whereby each of them came to be in 
separate possession of distinct parcels of land. The 
Court also found that the tenure was held, not under 
the entire body of co-sliarers but under some of them 
only, and that of the share owned by the plaintiffs 
one- twelfth had been derived from the grantors of the 
tenure. The Court thereupon held that the plaintiffs 
were entitled to eject the defendants from the remain- 
ing share of the lands. On appeal by the defendants, 
the Subordinate Judge affirmed the findings of the first 
Court that there was a private division of the lands to 
which all the joint proprietors had agreed and upon 
which they had all acted. In this view the Subordi- 
nate Judge held that the partition by the Collector 
had not affected the tenure, as the defendants were 
not and could not be parties to the partition proceed- 
ings and that the plaintiffs had taken the lands 
allotted to them subject to the tenure held by the 
defendants. The plaintiffs have appealed to this 
Court against the decree of dismissal made by the 
Subordinate Judge, and have contended that under 
section 99 of the Beng. Act V of 1897 the lands in their 
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hands are not subject to the tenure set up by the 
defendants. In support of this view, reliance has 
been placed upon the decision in Joy Sankari Gupta 
v. Bharat Chandra Bardhan (1). 

Section 99 of the Estates Partition Act is in these 
terms : “ if any proprietor of an estate held in common 
tenancy and brought under partition in accordance 
with this Act, has given his share or a portion thereof 
in patni or other tenure or on lease or has created 
any other encumbrance thereon, such tenure, lease 
or encumbrance shall hold good as regards the lands 
finally allotted to the share of such proprietor and 
only as to such lands.” It is hence essential, to 
make the section applicable, that the estate should 
be held in common tenancy. On behalf of the ap- 
pellants, it has been contended that an estate must 
be deemed held in common tenancy so long as any 
incident thereof, for example, the liability to pay 
Government Revenue, continues joint, although the 
lands may have been divided and are held in sever- 
alty. This- contention is opposed to the decision in 
Abdul Latif v. Amanuddi (2); there it was held 
that the words “ estate held in common tenancy ” 
are used in contradistinction to an estate held in 
severalty among the proprietors themselves by private 
arrangement, as is clear from the examination of 
sections 5, 7, 63, 76 and 79 of the Estates Partition 
Act. This decision is in conformity with the earlier 
case of Hriday Nath v. Mo hob ut ness a ( 3)”which inter- 
preted the corresponding section of an earlier statute 
(section 128 of Act VIII of 1876, B O ). An examination 
of the decision in Hridoy Nath v. Mohobutnessa { 3) 
shows again that the view there taken was iu accord 
with a long line of authorities decided under the 

(1) (1899) L Ij. R 26 Calc. 434. (2) (1911) 15 C. W. V. 426. 1 

(3) (1892) I. L. R. 20 Calc. 285. 
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corresponding provisions of Regulation XIX of 1814 : 
Ahmedoollah v. Ashraf Hossain (1), Obhoy Char mi v. 
Hari Nath (2), Juggesur v. Bissessur (3). The posi- 
tion. therefore, is that under the Estates Partition Act, 
1876, this Court, on an elaborate review of the previous 
state of the- law, came to the conclusion, in Hridoy 
Nath v. Mohobutnessa (4) that the principle embodied 
in section 128 was applicable only where the lands of 
the estate were not held in severalty. The legislature 
in 1897 proceeded, presumably with full knowledge 
of the judicial interpretation of section 128, to repro- 
duce its provision without any variation as section 99 
of Act V of 1897. The inference seems irresistible 
that the judicial interpretation of section 128, to 
which we have referred, correctly represented the 
intention of the Legislature; for it is a well settled 
principle of construction that the Legislature is 
presumed to know, not only the general principles 
of law but the construction which the courts have 
put upon particular Statutes. In the words of Lord 
Campbell C.J. in Mansell v. Queen (5) and James 
L.J. in Ex parte Campbell (6), “ where a section of an 
Act, which' has received a judicial construction, is 
re-enacted in the same words, such re-enactment 
must be treated as a legislative recognition of that 
construction.” The inference is therefore perfectly 
legitimate that the Legislature has, in the new Act of 
1897, adopted the settled judicial construction which 
is thereby sanctioned and intended to be continued 
in force: Jogendra Chandra Roy v. Shy am Das (7). 
We hold accordingly, on the authority of the decision 
in Hridoy Nath v. Mohobutnessa (4) which has been 


(1) (1870) 13 W. R. 447. (4) (1892) I. L. R. 20 Calc. 285. 

■ 2) (1881) I. L. R. 8 Calc. 72. (5) (l857)-8 E. & B. 54, 73. 

(3) (1882) 12 C. L. R. 281. (6) (1870) L. R. 5 Oh. App. 703. 

(7) (19091 1. L. R. 36 Calc. 543, 546. 
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accepted as good law applicable to Act Y of 1897 in 
Aimanaddi v. N ah in Chandra (1) and Abdul Latifv. 
Amanuddi (2), that section 99 applies only where 
the lands are held jointly by the proprietors and 
not in severalty in pursuance of a private arrange- 
ment between the parties. This view is not opposed 
to the decision in Joy Sankara v. Bharat Chandra (3), 
where the lands were held, not in severalty but in 
common tenancy. In these circumstances it was 
ruled, o,n the authority of the decision of the Judi- 
cial Committee in Byjnath v. Ramoodeen (4) that 
when on partition by the Collector, any land of -an un- 
divided joint estate which had been encumbered by 
any co-sharer was allotted to any other co-sharer, the 
latter took it free from the encumbrance so created. 
But we may observe that the decision in Ahmed- 
oolah v. Ashraf Hossain (5) which was followed in 
Hr ido\) Hath v. Mohobutnessa (6), is not, as is as- 
sumed in Joy Sankari Gupta v. Bharat Chandra 
Bardh m (3), inconsistent with and has not conse- 
quently been over-ruled in effect by the decision of 
the Judicial Committee in Byjnath v. Ramoodeen (4). 
As explained in Hridoy Hath MohobiSi i nessa (6) 
[which was not brought to the notice of the Court in 
Joy Sankari v. Bharat Chandra (3)] the lands in 
Ahmedoollah v. Ashraf (5) were held in severalty, 
while the lands in Byjnath v. Ramoodeen (4) were 
held in common tenancy. This distinction explains 
the cases of Venkatarama v. E sums a (7), Shaikh 
Nura v. Baikuntha Hath Roy( 8), Brojo Hath Saha v. 
Dinesh Chandra Heoyi (9), Tarim Kanto v. Iswar 
Chandra (10) where the decision in Joy Sankari v. 

(1) (1909) 11 0. L. J. 95. (6) (1892) I. L. R. 20 Calc. 285. 

(2) (1911) 15 C. W. N. 426, 428. (7) (1909) I. L. R. 33 Mad. 429. 

(3) (.1899) I. L. R. 26 Calc. 434. (8) (1913) 21 C. L. J. 596. 

(4) (1873) L. R. 1 I. A 106. (9) (19 10) 21 C. L. J. 599. 

(5) (1870) 13 \V. R. 447. (10) (1912) 21 C. L. J. 603. 
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Bharat Chandra (1) was followed. In the ease before 
ns, the Courts below have concurrently held that the 
lands were, under private arrangement, held in sever- 
alty and not in tenancy in common; consequently sec- 
tion 99, Act V of 1897, has no application. The infer- 
ence follows that the plaintiffs have taken the disput- 
ed lands subject to the tenure of the defendant and 
are not entitled to eject them. 

It lias been finally argued that the defendants 
should not be allowed to defeat the claim of the 
plaintiffs when it lias been found that their allegation 
is untrue on the facts. In our opinion there is no 
force in this conten tion. No doubt, as was laid down 
in the cases of Sliibkristo v, Abdool (2), Ramdoyal 
v. Junmenjoy (3) and Balmukund v. Bhayivandas 
(4), a plaintiff cannot be allowed to abandon his own 
case, adopt that of the defendant and claim relief on 
that footing. Here, however, what lias happened is 
that each party failed to realise the legal effect of the 
facts alleged by him ; the parties went to trial on the 
substantial issue in the case, namely, whether or 
not there had been a private partition of the lands 
prior to the "partition by the revenue authorities and 
whether the tenure of the defendants was created by 
- the entire body of landlords or by some alone of the 
shareholders in respect of specific lands allotted to 
them. This question has been answered against the 
defendants and in favour of the plaintiffs, but that 
does not prevent the defendants from contending that 
even on the facts found the claim for ejectment cannot 
be sustained. 

The result is that the decree of the Subordinate 
Judge is affirmed and this appeal dismissed with costs. 

G. s. Appeal dismissed. 

(1) (1899) I- h. B. 26 Gaic. 434. (3) (1887) I. L. 11. 14 Calc. 791, 793. 

12} ( 1879) I. L. R. 5 Calc. 602. (4) (1912) 15 Bom. L. ii. 209. 
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CIVIL RULE. 


Before Hooker jee and Richardson JJ. 

LEDU COACHMAN 

v. 

HIRALAL BOSE.* 

Contract — Trafficking in offices ■ — Official corruption -—-Contract for return 

of money paid to Naur to secure appointment as peon — Suit to enforce 

such contract , maintainability of — Public policy — -Contract Act : IX 

of 1872) ss. 23 , 65. 

The sale of a recommendation, nomination or influence in procuring* 
a public office is illegal and void, for trafficking in offices would inevitably 
tend to official corruption : and the Court will not assist a party who has 
entered into a contract tainted by moral turpitude, both sides being 
particeps cr minis, in pari delicto. 

Tappenden v. Randall (1) followed. 

A suit to enforce a contract for the return of money paid to a Nazir 
to secure an appointment as a District Court peon for the plaintiff’s son 
is not maintainable. 

Bai Vijli v. Nansa Nagar (2) referred to. 

Pichakutty v. Narayanappa (8), discussed and distinguished. 

Such an agreement is void ab initio, its object being opposed to public 
policy within the meaning of section 23 of the Indian Contract Act : 
while section 65 thereof applies to an agreement subsequently (i) found to 
be void, (ii) or made void by supervening circumstances. 

Bakshi Das v. Nadu Das (4) and Gulabchand v. Ful Bai (5) considered 
inapplicable. 

Rule obtained by Ledn Coachman, the plaintiff. 
Small Cause Court suit for return of money paid 

0 Civil Buie No. 1161 of 1914, against the decision of Nirode Ranjan 
Guha, Small Cause Court Judge, Barisal, dated July 25, 1914. 

(1) (1801) 2 Bos. & P. 467 ; 

5 R. R. 662. 

(2) (1885) I. L. R. 10 Bom. 152. 


(3) (1864) 2 Mad. H. C. R. 243. 

(4) (1905) 1 C. L. J..261. 

(5) (1909) I. L. R. 33 Bom. 411. 
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to secure a public appointment disposed of by the 
Munsif of Barisal on 25th July 1914 by the following 
judgment: 

u Defendant is the Nazir of the District Court. Plaintiff alleged that 
there was a u Contract ” between the parties whereby plaintiff promised to 
pay Rs. 150 to the defendant and defendant promised to give a permanent 
peonship to plaintiff’s son in consideration thereof and if unsuccessful to 
restore the money. Plaintiff alleged to have paid Bs. 100 to defendant and 
wanted to recover the sum in this suit because defendant failed to keep his 
promise. The point is whether the suit is maintainable? Plaintiff relied 
on Sections 58 and 56 of the Contract Act and also cited Srirangachariar v # 
Ramasami Ayyangar (1), Ram C hand Sen v. Audaito Sen (2) and Juggeswar 
v. Pamhcoivree( 3). Sections 58 and 56 cannot possibly apply to the facts 
of this case arid the facts of Srirangachariar v Ramasami (1) are also 
quite different. Ram Chand Sen v. Audaito Sen (2), Juggeswar v. Panchcowree 
(3) are rather against plaintiff's contention. Defendant cited Amjadnessa 
Bihi v. Rahim Bales Shikdar (4) and also Ram Pratap Rai v. Ram Phal 
Teli (5). There is hardly any room for doubt on this point. I find that 
the contract was void and the suit is not maintainable. 

Order — Suit dismissed with costs.” 

The plaintiff thereupon moved the High Court 
under s. 25 of the Provincial Small Cause Courts Act. 
and obtained this rule calling upon the defendant to 
show cause why the aforesaid order should not be set 
aside. 

Miulvi A. K. Fcislal Huq, for the petitioner. 

Bab it Mahendra Nath Roy , Babu Manmatha 
Nath Roy and Babu Surssh Chandra Bose, for the 
opposite party. 

Cur. adv. vult. 

Mookerjee and Richardson JJ. We are invited 
in this Rale to set aside a decree of dismissal in a 
suit for recovery of money on the basis of a contract. 
The defendant is the Nazir of the Court of the District 

(1) (1894) I. L. R. 18 Mad. 189. (3) (1870) 14 \V. R. 154. 

(2) (1884) I. L. R. 10 Cab. 1054. (4) (1914) 18 C. W. N. cxcii. n. 

(5) (1912) 18 Ind. Cas. 9. 
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Judge of JBarisal. The case for the plaintiff is that 
there was a contract between him and the defendant 
that if the latter provided his son with the post of a 
permanent peon within two years, the plaintiff would 
give the defendant Rs. 150, and that if the defendant 
failed to secure the appointment, he would return the 
money paid by the plaintiff. The plaintiff asserts 
that in accordance with the terms of the contract, he 
has from time to time paid the defendant several sums 
aggregating Rs. 100 and that the defendant lias failed 
to provide his son with the appointment, though the 
two years have elapsed. The plaintiff consequently 
sues to recover the money. The defendant denied the 
truth of the allegations of the plaintiff and also 
pleaded that the suit was not maintainable as it was 
based on an illegal and void contract. The Court 
below has not investigated the facts, but has dismissed 
the suit as not maintainable on the face of the alle- 
gations contained in the plaint. The question for 
determination is, whether the agreement was void, 
as its object was opposed to public policy within the 
meaning of section 23 of the Indian Contract Act. 

It is well settled that contracts which have, for 
their object, the influencing of appointments to 
public offices and the restricting of the discretion 
vested in public officers in the selection of persons 
to be appointed, are illegal and void. The prin- 
ciple is that an officer, who has the power of appoint- 
ment, should make the best appointment possible, 
and it is contrary to public policy that such officer 
be deprived of this discretionary power by a con- 
tract previously made or an obligation previously 
assumed ; in other words, public policy forbids that 
a public office be made the subject, of contracts, 
for the contrary view would inevitably tend to 
official corruption. Illustrations of this doctrine will 
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be found in eases of high authority [D. Blackford 
v. Preston (1), Hartwell v. Hartwell (2), Thomson 
v. Thomson (8), John Card v. William Hope (4), 
Hopkins v. Prescott (5), The Queen v. Charretie (6), 
Parson v. Thompson (7), Richardson v. Hellish (8), 
Gardner v. Grant (9)] which all affirm, the rule that the 
sale of a recommendation, nomination or influence in 
procuring a public office is illegal and void. The 
question has frequently come up for judicial consi- 
deration in the Courts of the United States, which 
have emphatically condemned contracts of this nature. 
Mr. Justice Field, in delivering the unanimous opinion 
of the Supreme Court of the United States in Provi- 
dence Town Co. v. Norris (10), observed as follows: 
‘■These offices are trusts, held solely for the public 
good and should be conferred from considerations 
of the ability, integrity, fidelity and fitness for the 
position of the appointee. No other considerations 
can properly be regarded by the appointing power. 
Whatever introduces other elements to control this 
power, must necessarily lower the character of the 
appointments, to the great detriment of the public. 
Agreements for compensation for procuring these 
appointments tend directly and necessarily to intro- 
duce such elements. The law, therefore, from this 
tendency alone adjudges these agreements inconsis- 
tent with sound morals and public policy : Gray 
v. Hooke (11). Other agreements of an analogous 
character might be mentioned, which the Courts, for 


(!) (1799) 8 T. It. 69 ; 4 tt. R. 598. 

(2) (1799) 4 Ves. 810. 

(3) (1802) 7 Ves. 470 ; 6 li. R. 151. 

(4) (1824) 2 B. &C. 661. 

(5) (1847) 4 C. B. 578 ; 

72 R. R. 647. 

(6) (1849) 13 Q. B. 447. 


(7) (1790) 1 H. Bl. 322 ; 

2 it. 11. 773. 

(8) (1824) 2 Bing. 229 ; 

27 R. R. 603. 

(9) (1885) 13 S. & D. 662: 

(10) (1865) 2 Wallace 45. 

(11) (1851) 4 N. Y. 449. 
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the same or similar reasons, refuse to uphold. It is 
unnecessary to state them particularly ; it is sufficient 
to observe generally, that all agreements for pecuniary 
considerations to control the business operations of 
the Government, or the regular administration of 
justice, or the appointments to public offices, or the 
ordinary 'course, of legislation, are void as against 
public policy, without reference to the question 
whether improper means are contemplated or used 
in their execution. The law looks to the general ten- 
dency of such agreements ; and it closes the door to 
temptation, by refusing them recognition in any 
of the Courts of the country.” Equally explicit is 
the condemnation of such contracts by Mr. Justice 
Swayfie in Mcguire v. Corwine (1) : “frauds of the 
class to which the one here disclosed belongs are an 
unmixed evil. Whether forbidden by a statute or con- 
demned by public policy, the result is the same. No 
legal right can spring from such a source. They are 
the sappers and miners of the public welfare and of 
free government as well. The latter depends for its 
vitality upon the virtue and good faith of those for 
whom it exists and of those by whom it is administer- 
ed; corruption is always the forerunner of despotism.” 
To the same effect are the decisions in Marshall v- 
B. Sf O. R. R. Company (2), Coppell v. Hall (3) and 
Trist v. Child (4). But it is needless to multiply 
authorities .on the subject of trafficking in offices, 
which will be found collected in Gx’eenhood on Public 
Policy, pp. 338-349. Our attention, however, has been 
drawn to the decision in PichakiUty v. Narayanappa 
(5). There the defendant had agreed, in consideration 
of a sum of money received by him, to obtain a more 

(1) (1879) 101 U. S. 108. (3) (1868) 7 Wallace 442. 

(2) (1853) 16 Howard 314. (4) (1874) 21 Wallace 441. 

(5) (1384) 2 Mad. II. U. R. 243. 
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favourable assessment upon certain villages in respect 
of waste and cultivable lands, and in case of failure 
to repay the amount received. In a suit to recover 
the amount paid to the defendant, Scotland, C.J. 
and Frere, J., held that the contract was not vitiated 
by illegality. The reason assigned in support of this 
view was that there was nothing to f show an under- 
standing between the parties that the defendant was 
to have recourse to corrupt or illegal means of any 
kind or that he would use personal influence which 
he professed to possess with any public servant. 
The case was thus treated as one where the defen- 
dant undertook the task of preparing and present- 
ing before the Revenue authorities the case of the 
tenants and made his claim to remuneration contin- 
gent upon his success. The case. is 'consequently dis- 
tinguishable, though we are by no means convinced 
that the decision is based on sound principles. We 
affirm without hesitation the rule that any contract to 
appoint one to a public office or involving the sale 
of a public office or securing an office for the promisor 
or recommending him for such office is opposed to 
public policy and is consequently void. It is plain, 
therefore, that the contract,, which is the foundation 
of this suit, is based on an unlawful consideration, is 
opposed to public policy and is void. It follows that, 
under such circumstances, when the illegality of the 
contract has been made to appear, the law will not 
extend its aid to either of the parties who will be 
left to abide the consequences of their own act. We 
are not unmindful that there are exceptions to the 
general rule that money paid or personal property 
transferred in accordance with the terms of an illegal 
contract cannot be recovered, notwithstanding the 
other party refuses to perform his part of the agree- 
ment. It is plain that although where money has 
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been paid under an unlawful agreement, but nothing 
else done in performance of it, the money may be 
recovered back, yet this exception will not be allowed 
if the agreement is actually criminal or immoral; 
where the contract is illegal because contrary to 
positive law or against public policy, an action 
cannot be maintained to enforce it directly or to 
recover the value of services rendered under it or 
money paid on it. Lord A1 van ley, C.J., observed in 
Tappenden v. Randall (1) that where there is moral 
turpitude in the contract, the Court will not allow 
the party, who has advanced money on such a con- 
tract, to recover it back. In the case before us, 
the substance of the matter is that the plaintiff, if 
his allegation is true, offered a bribe to the defen- 
dant to secure an appointment, for his son, and made 
part payments which -were accepted by the latter. 
The parties are clearly in pari delicto and the Court 
will not assist either of them. In Coliins v. Blantern 
(2) •where money had been paid for the purpose 
of stifling a prosecution for perjury, Wilmot, C.J. 
said: “Whoever is a party to an unlawful contract, 
if he hath once paid the money stipulated to be paid 
in pursuance thereof, he shall not have the help 
of the Court to fetch it back again. ” To the same 
effect is the observation of Kenyon, C. J. in Howson v. 
Hancock (3) where money deposited upon an illegal 
wager had. been paid over to the winner by the consent 
of the loser : “ there is no case to be found where, when 

money has been actually paid by one of two parties 
to the other upon an illegal contract, both being 
participes cri minis, an action has been maintained 
to recover it back again.”. The same principle is 
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(2) (1765) 2 Wilson 341. 
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illustrated in Taylor v. Chester (1) where the consi- 
deration was Immoral and, in Kearley v. Thomson 
(2) where the defendants were in substance bribed 
not to appear at the public examination of a bank- 
rupt [see also Harse v. Pearl L. A. Co .. (3)]. The 
principle has been applied in this country in a case 
where the money had been paid to a married woman 
to enable her to obtain a divorce and marry the 
plaintiff : Bai Vijli v. Nans a Nagar (4). The cases 
mentioned at the Bar related to marriage brokage 
contracts, which, as is clear from the decision in 
Bakshi Das v. Nadu Das (5) and G-ulab Chand v, 
Ful Bai (6), stand on a special footing of their own 
and have no analogy to the case before us. The 
principle that the Court will not assist a party who 
has entered into a contract tainted by moral turpitude, 
should be strictly applied in the circumstances of the 
case now before the Court. If the Court were to assist 
the plaintiff to recover his money, bribery and corrup- 
tion would be encouraged ; every person in the posi- 
tion of the plaintiff will be tempted to say, let me 
offer a bribe to get an appointment for my son, fori 
can do so with impunity and without risk or loss ; if 
he secures the appointment, the end is achieved, if 
he does not, I can sue to recover back my money. 
No Court of Justice will tolerate such a position. 

We may add that, in the course of argument, 
reliance was to some extent placed on section 65 of 
the Indian Contract Act, but that section is of no 
real assistance to the plaintiff, as it relates to the 
obligation of a person who has received an advantage 
under an agreement which is discovered to be void 
or under a contract which becomes void. The case 

C) (1869) L. It. 4 Q B. 309. (4) (1885) I. L. It. *0 Bom. 152. 

(2) (1890) 24 Q. B. D. 742. . (5) (1905) 1 0. L. J. 261. 

(3) [1901] IK. B. 558. !• (6) (1909) I. L. R 33 Bom. 411. 
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before us is, however, not that of an agreement 
L ‘ discovered ” to be or “ becoming ” void. The agree- 
ment is void on the face of it, and it was void cib initio , 
while the words of the section can only be aptly applied 
in such cases as that of an agreement which is subse- 
quently found to be void on account of some latent 
defect or of circumstances unknown at. the date of the 
agreement or of an agreement which is afterwards 
made void by circumstances which supervene. 

The result is that the decree of the Small Cause 
Court Judge is affirmed and this rule discharged with 
costs. We assess the hearing fee at one gold mohur. 

We direct that a copy of our judgment be forwarded 
to the District .Judge with instruction to make a 
thorough inquiry into the allegations made by the 
plaintiff against the defendant who is the Nazir , of 
the District Court. The District Judge will report to 
this Court, as early as practicable, the result of his 
investigation. 
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ORIGINAL CIVIL. 

Before Chaudhuri J. 

BASIR ALI 
' v. ' 

HAFIZ NAZIR ALI.* 

Receiver — Sale hy Receiver — Civil Procedure Code (Act V of 1908) 0. XL , 
r* 1— Receiver, authority of . to sell property and execute the conveyance 
including share of infant defendant — Practice - — Trustees Act (XV of 
1866) ss. 8, 20 and 32. I 

In a partition suit in which a Receiver is authorized to sell properties, 
there can lee no difficulty in directing him to convey the properties. Under 
0. XU r. 1 cl. (d) of the Code the Court may confer on a Receiver all such 
powers for the realisation of properties and the execution of documents as 
the owner has. The Receiver may be, therefore/: directed to execute a 
conveyance including the share of an infant defendant. 

In all sales whether by the Court or under the Court cr by direction 
of the Court out of Court, the purchaser is bound to satisfy himself of the 
value, quantity, and title of the thing sold, just as much as if he were 
purchasing the same under a private contract. The sale certificate does 
not transfer the title ; it is evidence of the transfer. 

Minatoonnessa Bibee v. Khatoonne&sa Bibee (I), Golam R ossein Gassim 
A riff v. Fatima Be jum (2) and Davis v. Ingram (3) referred to. 

This was a suit for partition in which some of the 
parties were minors. By the decree in appeal dated 
the 11th May 1911, it was ordered, inter alia , that a 
Receiver should be appointed of certain properties, 
and the Receiver was directed to sell one of the 
properties by private treaty or public auction, while 
liberty was given to the parties with one exception to 

0 Original Civil Suit No. 288 of 1908. 

(1) (1894) T, L. R. 21 Calc. 479. ( 2 ) 0 9 10) 16 C. W. N. 394. 
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bid at tlie auction. The Receiver had the property 
valued as directed, and on the 2nd May 1913 accepted 
the offer of the plaintiff. Subsequently an agreement 
for sale was executed and a draft conveyance was 
prepared, but as some of the parties to the suit were 
infants, the question arose as to who should approve 
and execute the conveyance on their behalf. 

On the application of the plaintiff, an order was 
made by Chaudhuri J. that the Registrar of the Court 
should approve and execute the conveyance on behalf 
of the infant defendant. But when the order came 
before the Registrar for settlement, the question was 
raised whether a conveyance executed by him on 
behalf of the infant defendant would give a good title 
to the purchaser. In these circumstances, a note was 
prepared by the Registrar and submitted to Chaudhuri 
J. who passed the following order. 

Chaudhuri J. Formerly it was the practice of 
this Court to grant sale certificates in respect of 
sales by Receivers under orders of the Court. In 
the case of Minatoonnessa Bibee v. Khatoonnessa 
Bibee (1), Sale J. held, after a careful consideration 
of the earlier cases, that a sale by the Receiver was 
a sale by the Court. In Golam Hossein Cassini Ariff 
v. Fatima Begum (2), Fletcher J. disallowed an 
application for confirmation of such a sale and for 
sale certificate, drawing a distinction between “ sales 
by. the Court” and “sales under the Court.” Owing 
to this decision great difficulties have arisen and 
sales effected by Receivers, or Commissioners of 
Partition under orders of the Court have, in many 
instances, not yet been completed. The difficulty 
has been in purchasers obtaining proper conveyances. 
In this particular case by the decree in Appeal No. 56 

■ (1) (1894) I.- L. R. 21' Calc.' 479. (2) (1910) 16 G. W. N. 394. 
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of 1910, dated 11th May 1911, it was amongst other 
things ordered that one Sheikh Mahboob Ali should 
be appointed Receiver of certain properties which 
included the premises No. 2, Royd Street, and he was 
directed as such Receiver to sell the said premises 
by private treaty, or public auction, at a price not 
less than the valuation which was directed to be 
made by a well-known firm of Engineers in Calcutta. 
Liberty was given to the parties to the suit other 
than Hafiz Nazir Ali to buy the said property. The 
Receiver had the property valued as directed and, 
on the 2nd May 1913 at a meeting of the parties, 
accepted the offer of the petitioner, who is the 
plaintiff in this case, to purchase the premises for 
Rs. 95,000. An agreement for sale was executed and 
a draft conveyance was prepared. Some of the parties 
to the suit being infants, a question arose as to 
who was to approve the draft conveyance on their 
behalf and execute the conveyance. An application 
was made to me on the 8th January last, praying 
for an order that the Registrar of this Court do 
settle the draft conveyance and execute same on 
behalf of the infant defendants. Following what I 
thought was the established practice of this Court, 
I made the order. This was a partition action. An 
enquiry as to the parties interested was unnecessary 
in view of the fact that the order for sale was made 
in their presence and there was no contest as to the 
share of the infant, in respect of which there was a 
decree passed. The only question was who was to 
execute the conveyance on behalf of the infant. 
When the order came before the Registrar for settle- 
ment, a question was raised about the effect of a con- 
veyance, if executed by him on behalf of the infant, as 
to whether it would passa good title to the purchaser. 
The Registrar thereupon submitted a note to me. The 
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following passage occurs in Trevelyan’s book on, 19 >5 
Minority, 3rd Edition p. 294 “ when a sale is ordered baShTaia 
by the Court, the Court may itself execute or may 
direct one of its officers to execute a transfer in tlxe nazib au. 

name of the minor.” The authority for this is given „ 

,. J ° Chaddhuki 

as sections 261-262 of the Civil Procedure Code, 1882, j. 

(0. XXI, r. 34 of the present Code). The- Registrar 
correctly points out that that rule refers to a judg- - 
ment-debtor who has been ordered to execute a docu- 
ment, but has refused or neglected to do so. It was 
held by Kennedy J., that the corresponding section 
(sectioii 202) of the Code of 1859 did not apply to 
minors, and our present rule 28 Chap. 17, does not 
appear to be applicable. The Registrar also correctly 
points out that there is difficulty in applying the pro- 
visions of Chap. 28 r. 51, of our new Rules. They 
refer to sales by the Registrar and not to sales by 
Receivers. In England when a sale is ordered in a 
partition action for the purpose of effecting the sale, 
infants who are interested, are declared trustees of 
their shares, for the purchaser, within the meaning of 
the Trustees Act, 1893, and persons are appointed by 
the Court to convey their shares to the purchaser [see 
Halsbury’s Laws of England Vol. 17, p. 82, and Davis 
v. Ingram (1)] where the next friend of the infant was 
appointed to convey. Under the Indian Trustees Act, 
by virtue of section 8, the High Court, may make a 
vesting order having the effect of a conveyance with 
regard to property held by a minor trustee or mort- 
gagee, and sections 20 and 32 may be used in the same 
way as similar sections in the English Act. The 
Indian Act, however, is only applicable to cases 
governed by the English Law. There may be certainly 
cases as between Hindus or Mahommedans where the 


(1) [1897] 1 Ch. 477. • 
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provisions of the Indian Act may not be held inappli- 
cable,, bat a general order following the English 
practice in the case of Hindus and Mahommedans 
may lead to complications. Having regard to the 
decision of Mr. Justice Fletcher and a break in the 
practice in consequence, I have carefully considered 
the matter. I have also had the advantage of discus- 
sing the question with the learned Chief Justice with 
the assistance of the Registrar’s note. I think that in 
a partition action in which a Receiver is authorised to 
sell properties, there can be no difficulty in directing 
him to convey the properties. Under 0. XL, r. 1 
cl. id) of the Code, the Court may confer on a Receiver 
all such powers for the realisation of properties and 
the execution of documents as the owner has. 

In England a sale nnder an order of Court in- 
cludes a sale “with the approbation of the Judge ’’ 
where it proceeds throughout under the directions 
of the Court, and also a sale out of Court” in which 
case 0. XLI, r. 1, cl. (a) applies. Careful provision 
has been made in the English Judicature Act, and in 
the Orders and rules thereunder relating to sales, 
conveyances and sale certificates, but our Code is 
silent except as to execution and mortgage sales. 
In the High Court, mortgage sales are held by the 
Registrar, and sale, certificates are granted. I have 
compared the form of such certificate with that which 
wasyased in respect of sales by Receivers under orders 
of Court. It is practically the same form. I do not 
see why a certificate reciting the order of the Co-urt 
authorising the Receiver to sell and stating that the 
sale has been effected thereunder and also reciting that 
the sale has subsequently, been confirmed by the Court 
when so confirmed, cannot be granted when the pur- 
chaser applies for it and is content to take it as 
evidence of his title without asking for a conveyance- 
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It saves considerable costs and trouble, and I feel dis- 
posed to encourage granting such certificates. One of 
the grounds for refusal in Golam Hossein Cassim 
Ariff’s Case (1) was, that in sales “ under the Court’' 
the Court does not make any title to the purchaser. 
But a sale certificate merely records an already 
accomplished fact, and states what has been sold. In 
execution sales there is no warranty by the Court 
that the title is good. The quantity and nature of the 
right and interest existing in the debtor at the time 
of attachment and advertisement of sale, alone pass 
by the sale. In mortgage suits, the right, title and 
interest both of the mortgagor and the mortgagee 
pass. In all sales whether by the Court or under the 
Court or by direction of the Court out of Court, the 
purchaser is bound to satisfy himself of the value, 
quantity and title of the thing sold, just as much as 
if lie were purchasing the same under private contract. 
I do not see what the difference is. The sale certi- 
ficate does not transfer the title. It is evidence of the 
transfer. But since the question is of some consider- 
able importance, it is desirable to adopt a course 
which seems to me to be sanctioned by statute, and 
not merely to follow a practice in which there has 
been a break, as above stated, however recent. In 
this case I authorise the Receiver and direct him to 
execute the conveyance. I think that if this course 
is followed, the difficulty which I have mentioned 
will be avoided. Cases may arise where it may be 
considered expedient to follow the English' proce- 
dure and apply the Indian Trustees Act where it 
may not be inapplicable, but it is unnecessary to 
deal with that question on this application. I have 
referred to it as the point has been raised in the 
Registrar’s note. Sales by Commissioners of Partition 
0) (1910) 16 C. W. N, 394. 
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are eventually' confirmed by the Court when the final 
decree is made and formal conveyances may not be 
at all necessary. To get a guardian of an infant’s 
property first appointed, authorising him to sell, in 
order to effectuate a sale in a partition action, is a 
dilatory and expensive procedure and should in my 
opinion be discouraged unless imperatively necessary. 

W. M. C. , 

Attorney for the plai ntiff : M* M. Chatter j ee. 


APPELLATE CIVIL. 

Before Fletcher and Richardson JJ. 

CHAIRMAN, HOWRAH MUNICIPALITY 

v . 

HART DAS DATTA.* 

Municipality — Roads which vest in the Municipality — Public , when they have 
a right to go over private pathway — Difference between roads vested in 
the Municipality and others as regards Municipality s rights — Bengal 
Municipal Act (Beng . Ill of 1884), ss. 30. 3 1 . 

Under s. 30 of the Bengal Municipal Act as amended by recent legis- 
lation, private pathways do not vest in the Municipality. 

Chairman of the Howrah Municipality v. Khetra Krishna Mitter ( • ) 
followed. 

Kumud Bandhu Das Gupta v. Ki<hori Lai Goswami 2), and Kamal 
Kamini Dehi v, Chairman, Howrah Municipality (3) dissented from. 

° Appeal from Appellate Decree, No. 2699 of 1913, against the decree 
of B. C. Mitra, District Judge of Hughly, dated May 10, 1913, modifying 
the decree of Baroda Kinkar Mukerjee, Munsif of Howrah, dated March 
29, 1912. 

(1) (1906) L L. R. 33 Calc. 1290, (2) (1911) S. A. Nos. 488 and 838 
./ 1304. of 1909 (unrep.). 

(3) (1909) S. A. No. 2134 of 1*907 (unrep.). 
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The Municipality may, however, have control over such a pathway, if 
the public have a right to go over it, as provided for in section 31 of the 
Bengal Municipal Act. 

The difference between roads vested in the Municipality and other roads 
is that in the former case the Municipality is responsible for lighting, 
watering, sewering and clearing the roads, and in the other case, the 
Municipality has only the power of control to prevent the road from 
becoming a nuisance, or the rights of the public from being interfered with. 

Second appeal by the defendant, the Chairman of 
the Municipal Commissioners" of Howrah. 

The plaintiffs, who are respondents in the High 
Court, brought this action against the Chairman of 
the Howrah Municipality on the allegation that the 
pathway described in a schedule of the plaint was a 
private and not a public pathway and for a perpetual 
injunction restraining the defendant from interfering 
with its exclusive user by the plaintiffs. There was 
previously a criminal case instituted by the plaintiffs 
against one of the officers of the defendant corporation 
for removing the fencing and pillars of the plaintiffs, 
but it was dismissed; and it was alleged that the 
municipality had been trying to make the disputed 
pathway a public pathway by causing reports to be 
submitted by their own agents as regards its width 
and by naming the pathway in the papers and maps 
existing in their records. The defendant pleaded, 
inter cilia, that the disputed pathway was not a private 
pathway bat was a road within the definition of 
“ road ” as used in the Bengal Municipal Act and was 
vested in the Municipality, that in the alternative 
it was a road under the control of the Municipality, 
- and that the plaintiffs had no right to interfere with 
the statutory control of the Municipality. 

The Munsif decreed the injunction prayed for, 
holding it to be a private pathway. The defendant 
appealed. The District Judge modified the findings 
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of the Court of first instance. He upheld the find- 
ing as regards the plaintiff’s title and held that 
though the pathway was a “road” over which the 
public might have a right of way, it did not neces- 
sarily vest in the Municipality as contemplated by 
section 30 of the Bengal Municipal Act. He thought 
it was not necessary for him to decide whether the 
Municipality had control over the pathway under 
section 31 of the Act. The injunction given by tne 
lower Court was withdrawn. 

The Chairman of the Howrah Municipality, there- 
upon, preferred this appeal to the High Court. 

Babu Mahendranat.fi Boy (with him Bahu Man- 
mathanath Boy), for the appellant. All roads over 
which the public have a right of way are vested in 
the Municipality: see Bengal Municipal Act, ss. 6 (13) 
and 30. The words “and all” after the word “soil,” 
in section 30, separate the term “roads” from the 
parenthesis “ not being private property ” as noted in 
Collier’s Bengal Municipal Manual, 6th Edition (1905) 
at p. 31. This is what was held by this Court in two 
un reported judgments in the cases of Kumud Bandhu 
Das Gupta v. Kishori Lai Goswami (1) and Kamal 
Kamini Debt v. Chairman, Howrah Municipality (2). 

[Fletcher J. But see Chairman of the Howrah 
Municipality v. Khetra Krishna Mitter(B).] 

That was an obiter. The present question did not 
arise in that case. Moreover, a road over which the 
public have a right of way is public and not private 
property qua “road”. At any rate, the road is under 
the control of the Municipality. The question which 
was raised before the Court of Appeal below has not 
been properly considered, and it was wrong for that 

(1) (1911) S. A. Nos. 488 and 838 (2) (1909) S. A. No. 2134 of 1907 
pf 1909 (unrep.). (unrep.). 

(3) (1906) I. L. R. 33 Calc. 1290. 
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Court to say that it was immaterial whether the 1913 

public or any section of the public had right of way chairman. 

over it. Howrah 

Municipal- 

[Fletcher J. The declaration by the Court of ity 
Appeal below ought to have been made subject to the habu>as 
rights of the public and the Municipality under the Datta. 
Act.] 

Baba Pravash Chandra Mitra (with him Babu 
Sushilmadhab Mallik), for the respondents. Certain 
sections of the Bengal Municipal Act no doubt give 
control, but the word “ control ” which was the basis 
of the argument in the Court of Appeal below was used 
with reference to section 31 of the Act. 

[Fletcher J. No. Section 31 refers to the taking 
over and repair of roads. It is necessary to ascertain 
the position of the Municipality in respect of the 
road.] 

Fletcher J. This is an appeal from a decision of 
the learned District Judge of Hooglily, dated the 10th 
May, 1913, modifying the decision of the Munsif, third 
Court, at Howrah. The plaintiffs brought their suit 
against the defendant, the Chairman of the Municipal 
Commissioners of Howrah, for a declaration that a 
certain pathway was a private pathway and that the 
defendant Municipality had no right or control of any 
kind over the said pathway and further for an injunc- 
tion restraining the defendant Municipality from 
interfering in any way with the control of the said 
pathway. The case obviously raised two questions. 

First of all, whether the pathway vested in the Muni- 
cipality and, secondly, if it was not so vested, wfiebher 
the Municipality had any right of control over it. 

Those two defences were distinctly raised in the 
written statement filed by the defendant Municipality. 

The case went for trial before the learned Munsif and 
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the Munsif found that the pathway was, what he 
called, a private pathway. The case then went on 
appeal to the learned District Judge The learned 
District Judge first of all found that the pathway was 
not vested in the Municipality. He raised for his own 
decision — and quite rightly— the question also as to 
whether the pathway was under the control of the 
Municipality as provided for by the Act. But the 
learned Judge refrained from deciding that question. 
The first question is “ Is this path way vested in the 
Municipality under section 30 of the Bengal Municipal 
Act?” That depends upon the construction of the 
section. The section lias been amended by recent 
legislation and it is argued that, by reason of that 
amendment the statute operates to vest all roads 
whether private or not within the limits of the Muni- 
cipality. That view is supported by two unreported 
decisions, both by a single Judge of this Court. On 
the other hand, in a considered judgment of Mr. Jus- 
tice Mookerjee in the case of the Chairman of the 
Howrah Municipality v. Khetra Krishna Mitter (1), 
the learned Judge has put what to my mind is the 
only possible construction of section 30. I agree with 
the learned Judge in the view he has expressed there 
as to the meaning of the section. Any other view, 
I think, is altogether outside the range of argument, 
I have no doubt that the conclusions arrived at by the 
learned Judge of the Court below on the facts found 
by him that the pathway does not vest in the Munici- 
pality, is right. 

Then comes the other question. The learned Judge 
has not found whether the public have or have not a 
right to go over the pathway in question. If the 
public have a right to go over the private pathway, 
then the Municipality, under certain later sections of 
(1) (1906) I. L R. 33 Galo. 1293, 1304. 
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the Act, have been given the power of control, the 
difference being that, in the case of roads vested in the 
Municipality, they are the body responsible for light- 
ing, watering, sewering and clearing the roads and, in 
the other case, where the road is not so vested in the 
Municipality, they have only the power of control to 
prevent the road from becoming a nuisance or the 
rights of the public from being interfered with. The 
learned Judge has failed to consider that case alto- 
gether, and he has made a declaration that this is a 
private pathway. It is quite clear that it is essential 
for the proper disposal of the case that the learned 
Judge should find whether this is a road within the 
meaning of section 6, clause (IS) of the Act, that is, a 
road over which the public have a right to go. If 
they have, then the Municipality have a right of 
control as conferred by the later sections of the Act 
and any declaration or injunction that should be 
awarded against the Municipality in that view would 
be subject, of course, to the right of control conferred 
on the Municipality by the later sections of the Act. 
The learned Judge in this case has also refrained from 
granting an injunction. We have not had the cross- 
appeal opened before us. It may or may not be a 
proper case in which an injunction should be granted, 
or it may be that a declaration will satisfy all the 
requirements of the present case. But however that 
may be, the second part of the case which is an essen- 
tial portion of it, namely, as to whether this is a 
private road not vested in the Municipality but over 
which the public have, a right to go, and, therefore, 
the Municipality have a right of control under the 
later sections of the Act, has not been considered or 
decided by the learned Judge of the lower Appellate 
Court. The present case must, therefore, go back to 
the lower Appellate Court to have the appeal re-heard 
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by the learned District Judge. Costs will abide the 
result of the rehearing before the learned Judge of the 
lower Appellate Court. 

Richardson J. I agree. 

S, M. Case remanded. 


APPELLATE CIVIL. 


Before Rolmu-ood and WalmsleyJJ. 

GrANESH NARA1N SAHI DEO 

v. 

PROTAP. UDA1 NATH SAHI DEO.* 

Jurisdiction — Choia Nagpur Tenancy Act ( Beng . VI of 1908) ss. 87,258 

264 — -Revenue Qtficcr — Judicial Commissioner — Governments power to 

appoint the officer to hear appeals . 

Section 87 of the Chota Nagpur Tenancy Act provides for a suit before 
a Revenue Officer and for an appeal in the prescribed manner to the 
prescribed officer from decisions passed under sub-section (/) that is a 
decision on any other matter not referred to in clauses (a) to ( c ). The rules 
made by the Government provide that suits under section 87 of the Act 
shall be tried in all respects as suits between the parties. 

Section 264 (viii) of the Act gives the Government power to prescribe 
the officer to hear appeals, and the J udicial Commissioner is the prescribed 
officer under the rules. The provisions for appeal appear to have been 
overlooked in section 258 and it must, therefore; 1 be understood that the 
special Appellate Court in Revenue Cases, in deciding a dispute under this 
Act. performs the functions of a Revenue Officer. 

Appeal by Tekait Ganesh Narain Sahi Deo, the 
plaintiff. 

® Appeal from Original Decree, No. 27 of 1914, against the decree of 
Sasi Bhusan Sen, Subordinate Judge of Ranchi, dated Dec. 1, 1913, with 
■Rule No. 109 of 1915, . . .. 
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The suit out of which this appeal arose was a suit 
for declaratory decree. 

Plaintiff No. 1 is the father of plaintiff No. 2. 

Pargana Baway, in the district of Ranchi, forms 
part of the zemindary of the defendant, the Maharaja 
of Chota Nagpur, and is a tenure of the plaintiff No. 1, 
called “Raja” by courtesy. His estate goes by the name 
of Barway Raj. In the last settlement proceedings, 
the Bayway Raj was at first recorded as a heritable 
tenure of plaintiff No. 1, held under the defendant. 
Dissatisfied with the finding of the Settlement Officer, 
the defendant brought a suit under section 87 of the 
Chota Nagpur Tenancy Act for correction of the entry 
made by the Revenue Officer to the effect that the 
tenure was not a heritable one, but that at best it was 
merely a life-tenure of the plaintiff No. 1. The suit 
was dismissed by the first Court but was decreed on 
appeal by the Judicial Commissioner of Chota Nagpur 
as “the prescribed officer” under clause ( 2 ) of the 
above section. The matter was then brought up to 
this Court with the result that the second appeal was 
dismissed, and the High Court held that the Judicial 
Commissioner had full jurisdiction to decide that the 
plaintiff was merely a life tenant. 

The plaintiffs have, therefore, brought this suit for 
a declaration that plaintiff No. 1 is not a life tenant 
of the Barway Raj and that plaintiff No. 2 is entitled 
to succeed to it. 

Before the learned Subordinate Judge one of the 
contentions of the defendant was that the suit could 
not lie as it was barred under section 258 of the Chota 
Nagpur Tenancy Act or under section 11 of the Civil 
Procedure Code. The Subordinate Judge, agreeing 
with the defendant, did not think it necessary to 
decide the other issues and dismissed the suit, Hence 
this appeal. : 
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Dr. Divarka Nath Mitra (with him Baba Bipin 
Chancier Mallik), for thef appellant, contended that 
the Revenue Officer was only competent to decide 
certain cases specially mentioned in the Chota Nagpur 
Tenancy Act. The question is whether a suit to re- 
cover or to get confirmation of possession of property 
valued at Rs. 52,000 could lie tried by the Revenue 
Court and whether having regard to the immense 
value of the property your Lordships would consider 
the Revenue Officer to be the ultimate Judge. Mr. 
Kiugsford, sitting in appeal, was not a Revenue Officer 
and therefore section 87 had no application. Finally, 
the defendant No. 2 could not be affected by the suit 
under section 87 to which he was not a party. 

Mr. Caspersz (with him Babu Jogesh Chandra 
Be), for the respondent, submitted that the points 
raised by the learned vakil were all concluded by 
authority. In Wakefield Corporation v. Cooke (1), a 
whole machinery is created by a special Act by which 
a particular question is to be determined by a particu- 
lar tribunal. There the decision is final. Further, my 
learned friend seeks not only to set aside the judg- 
ment of Mr. Kiugsford but also the judgment of a Divi- 
sional Bench of this Court : Raja Raghubar Sahi v. 
Maharaja Sri Protap V day a Nath S xhi Deo (2) 
(A. A. D. 2485 of 1911 with Rule No. 536 of 1911) 
decided on the 29th of Nov. 1911. There their Lord- 
ships disposed of all the arguments advanced to-day. 
The jurisdiction of Mr. Kiugsford was recognised by 
the High Court, and it is idle to question it now. Mr. 
Kingsford had power to decide whether the tenure 
was hereditary or merely a tenure for life. 

Cur. adv. vult. 

Holmwood and Walmsley JJ. This appeal arises 

(1) [1904] A. 0. 31, 35. (2) (1911) Unreportgd. 
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out of a suit brought by the plaintiff to have it 
declared that the entire Pargana Bar way is a heredi- . g-anesh 
tary, impartible estate of the family of the plaintiff Nabain 
and tnat it is descendible generation after generation *>. 
in the male line of the original holder, and that the 
right of the second plaintiff to hereditary succession Sahi Deo. 
be declared. 

It appears that Barway is one of six parganas, 
which Cuthbertson in his report states, were incor- 
porated with. the Ohota Nagpur Raj on the assumption 
of British rule. The Maharaja has the right to receive 
the Government revenue, but in other respects the so- 
called Raja for the time being is in the position of a 
talukdar subject to the custom of primogeniture and 
impartibility. 

The question of resumability by the Maharaja on 
the failure of direct heirs male is not dealt with by 
Cuthbertson, but in tlie revenue settlement of 1908, 
the final publication of which, as far as Pargana 
Barway is concerned, took place on the 22nd April 
1909, the plaintiff No. 1 who died after this case was 
decided in the lower Court was entered in the record- 
of-rights as holding the Pargana as jagir properties 
descendible to children generation after generation, 
and the Maharaja of Chota Nagpur filed a suit under 
section 87 of the Chota Nagpur Tenancy Act to have 
this record amended and altered to life jagir, valuing 
his suit before the Revenue Officer at Rs. 10,000. The 
Revenue Officer dismissed his suit in August 1910 but, 
on appeal, the Judicial Commissioner, acting under 
the special powers -conferred upon him by section 
264 (viii) of the Act, decided that the tenure was not 
hereditary but resumable and that plaintiff’s father 
had only obtained a life grant from the Maharaja 
under a written kabuliat and pattah. This was 
because .Lai Sabi Deo, father of the plaintiff No. 1, 
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Raghubar Sahi, was a very distant collateral who coulcl 
only succeed on tlxe ordinary right of survivorship 
under Mitakshara law, and the Judicial Commissioner 
held that the tenure was resumable by the Maharaja 
on failure of heirs male to the last Raja, and that 
Lai Sahi had no title outside his life grant. The 
matter was somewhat complicated by the inter- 
mediate holding of one Laehminath Sahi Deo who 
succeeded his half brother Harnath Sahi Deo and died 
without issue. This Laehminath has in subsequent 
litigation been held to be illegitimate, and the im- 
partible Raj governed by primogeniture is said to 
have become resumable on the death of Harnath 
who also left no heir male of his body. The late 
Maharaja, who was later on declared insane, neglected 
his estates and in litigation with the Ranis, the 
widows of Harnath and Laehminath Sahis, wanted 
to resume the tenure and joined the then holder, Lai 
Sahi Deo, to whom he had given a life interest, as 
plaintiff. He appears to have admitted the legitimacy 
of Laehminath for the purposes of that case as the 
widows of Harnath had consented to eat with Lachmi- 
nath. But whether Laehminath was legitimate or 
not the direct male line came to an end at his death 
and the question before the Judicial Commissioner 
was whether Lai Sahi Deo had an hereditary right 
to the tenure or whether it was a resumable tenure 
held under a life grant. 

Mr. Kingsford decided this question against 
Raghubar Sahi Deo, the son of Lai Sahi; On this suit 
brought by the plaintiffs Raghubar and his son 
Gronesh Narain plaintiff No. 2, the Subordinate Judge 
has held that section 258 is a bar and has dismissed 
the suit on that ground alone. He was asked also 
to, hold that the decision of Mr. Kingsford - operated as 
res judicata under section 11 of the Civil Procedure 
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Code, but be refrained from expressing any opinion 3915 
on that point. Ganesh 

In appeal before us it is contended that section Marais 

258 has no more effect than section 109 of the Bengal Sahi ij I)eo 

Tenancy Act, and that a suit to recover or to get Pw»ap 

. „ , , , Udai Nath 

confirmation of possession of property valued at Sahi Deo. 

Rs. 52,000 cannot be barred by any decision of a 
Revenue Court which was not competent to try such 
a suit. Further, it is contended that Mr. Kingsford, 
sitting- in appeal, was not a Revenue Officer and there- 
fore section 87 does not apply. Thirdly, that plaintiff 
No. 2 being no party to the suit under section 87, is 
not bound by it. 

The answer to the first contention is that this is 
not a snit for recovery or confirmation of possession 
but a suit for a simple declaration of the nature of the 
tenure which is fully within the competence of the 
Revenue Court. Moreover, the suit, as laid, was in- 
competent as plaintiff No. 2 had no right to any de- 
claration in the lifetime of his father and the suit was 
bad for misjoinder of causes of action. The plaintiff 
No. 2 has acquired his right to sue (if any) on the 
death of his father, but on the finding of the lower 
Court made in his father’s lifetime lie has no such 
right. 

The second contention is based on what we 
must characterise as the defective drafting of the 
Act. 

Section 87 provides for a suit before a Revenue 
Officer and for an appeal in the prescribed manner to 
the prescribed officer from decisions passed under sub- 
section (/) that is decisions on any other -matter not 
referred to in clauses (a) to (<?). 

The Revenue Officer has power to transfer any 
particular case or class of cases to the Civil Court. 

The rules made by the Government provide that 

11 
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suits under section 87 shall be tried in all respects as 
civil suits between the parties. 

Section 264 (viii) gives the Government power to 
prescribe the officer to hear appeals and the Judicial 
Commissioner is the prescribed officer under the 
rules. We are asked to hold that the Judicial Com- 
missioner is not a Revenue Officer within the meaning 
of section 258 which says that no suit shall be enter- 
tained in any Court to vary, modify or set aside either 
directly or indirectly any order or decree of any 
Deputy Commissioner or Revenue Officer in any suit 
or proceeding under section 87. The definition of a 
Revenue Officer in section 3 (xxv) is any officer whom 
the Local Government may appoint to discharge any 
of the functions of a Revenue Officer under any provi- 
sion of the Act. Now, the Judicial Commissioner is 
specially appointed under section 264 (viii) to deal 
with the Revenue questions decided by the inferior 
Revenue Officers in appeal and, therefore, comes 
within the definition. It would be a great anomaly to 
hold that the decision of the Court of appeal was open 
to be assailed in a suit when the first Court’s deci- 
sion could not be so assailed and the only alternative 
would be to treat the decision of the Judicial Com- 
missioner as that of a competent Civil Court which 
would have the effect of raising a bar of res judicata 
under section 11 of the Code of Civil Procedure. We 
do not think that this could have been the intention 
of the Legislature. The provisions for appeal appear 
to have been overlooked in section 258, and we must 
hold that the special Appellate Court in Revenue cases 
is in deciding a dispute under this Act performing 
the functions of a Revenue Officer.’ We may further 
observe that the jurisdiction of the Judicial Commis- 
sioner to decide the question that is now sought to be 
agitated in this suit was decided by a Bench of this 
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Court ou Rule No. 5866 of 1911 the judgment in which 
appears on page 50 of the paper book. 

As regards the third contention, we think the 
Judge in the Court below is right. The plaintiff No. 2 
had no coparcenary right in the estate which was fully 
represented by his father in the suit under section 87. 

The plaintiff No. 2 being in possession can defend 
his title in the suit for resumption which is now 
being brought by the Maharaja of Chota Nagpur. 
But he cannot by suit seek to vary or set aside the 
order of the Revenue Courts made under section 87. 
No bar of res judicata has as yet been found against 
him under section 11 of the Code of Civil Procedure, 
but his present suit is incompetent for more than one 
reason. 

The result is that this appeal is dismissed with 
costs, and the Rule to stay further proceedings in the 
respondent’s suit for resumption is discharged with 
costs. 

s. K. b. Appeal dismissed. 
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ORIGINAL CIVIL. 


Before imam J. 

PADAMSEE NARAINJEE 

v. 

LAKHAMSEE RAISES * 

Stay of Suit — -Jurisdiction — Civil Procedure Code ( Act V of 1908) 8. 10 
— Stay of proceedings in one of two suits in respect of same subject- 
matter in different Courts. 

A. who carried on business at Karachi and employed B. as his commis- 
sion agent at Calcutta, instituted on 16th February 1915 in the Court of 
the Judicial Commissioner of Sind at Karachi, a suit against B. for an 
account and the recovery of whatever sum should be found due on the 
taking of such account. On 10th March 1915, B. instituted in the High 
Court at Calcutta the present suit against A. for' the recovery of Bs. 26,665 
or in the alternative an account. Thereupon, A. applied to have the present 
suit stayed pending the determination of his suit iu the Karachi Court : — 
Held, that the only question that required consideration was whether the 
Karachi Court’ has jurisdiction to grant the reliefs claimed. The plaint in 
the Karachi suit sets out allegations that clearly give jurisdiction to that 
Court to try the case. The present suit must, therefore, be stayed till the 
determination of the suit at Karachi. 

This was ail application by the defendants to stay 
proceedings under the following circumstances. Some 
time in 1912 the plaintiff, who carries on business as 
a Commission-Agent in Calcutta, agreed to be the 
commission agent of the defendants, a firm of general 
merchants at Karachi. Accordingly, the plaintiff 
acted as the defendant firm’s commission-agent in 
Calcutta for about 18 months, when disputes arose 
between them regarding the account. On or about 
the 8th February 1915, the defendant firm received a 
letter from the plaintiff’s solicitors demanding on the 

° Original Civil Suit No, 310 of 1915. 
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plaintiff’s behalf tlie payment of the balance of the 1915 
account alleged to be due from the defendant firm to padamsee 
the plaintiff. On 18th February 1915, the defendant Xarainjee 
firm replied denying any indebtedness by them to the lakhamsee 
plaintiff and stating that they were about to institute Kaisee - 
proceedings in the Court of the Judicial Commissioner 
of Sind for the recovery of the money claimed by them 
to be due to them from the plaintiff. Thereafter, on 
16th February 1915, the defendant firm filed a suit 
against the plaintiff in the Court of the Judicial Com- 
missioner in Sind : and in this suit the defendant firm 
prayed that the plaintiff (in this suit) might be 
directed to render a full and proper account of the 
commission agency business and to pay to the defend- 
ant firm whatever should be found to be due to them. 

On 10th March 1915, the plaintiff filed a suit in the 
High Court at Calcutta against the defendant firm for 
the recovery of Rs. 26,665 or in the alternative for an 
account. Thereupon, the defendant firm submitted 
the present application in the High Court to have the 
present suit (being suit No. 310 of 1915) stayed pend- 
ing the determination of the suit filed by the defend- 
ant firm (being Suit No. 84 of 1915) in the Court of 
the Judicial Commissioner in Sind. 

Mr. K. P. Basil, for the defendants, Lakhamsee 
Raisee and Jivraj Lakhamsee, submitted that the only 
question that, the Court had to determine was whether 
the Court at Karachi had jurisdiction to grant the 
reliefs claimed, and that for the determination of this 
question it was necessary that the plaint only in that 
suit should be looked at, and that the statements con- 
tained in that plaint should be taken as correct 
for the purposes of this application. It would be 
inconvenient if two suits of the same subject between 
the same parties should be allowed to proceed ip two 
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different Courts at the same time. He. also urged that 
the case was covered by section 10 of the Code of Civil 
Procedure (Act V of 1908). 

Mr. P. R. Das, for the plaintiff, Padamsee Narainjee. 
Before proceedings can be stayed under section 10 of 
the Civil Procedure Code, the defendant must show 
that (i) the Court has jurisdiction; (it) the subject- 
matter of the two suits is the same ; and (hi) the 
parties are identical. The plaint in the Karachi suit 
clearly shows that the cause of action arose without 
the jurisdiction of that Court, therefore that Court is 
not a Court of competent jurisdiction to grant the 
reliefs claimed. The defendant in that suit, the plaint- 
iff in the present suit, admittedly does not reside in 
the jurisdiction of the Karachi Court. The institution 
of proceedings in that Court by the defendant was 
merely a device to delay the plaintiff from recovering 
through this Court money due to him by the defend- 
ant firm. 

Mr. S. R. Das , in reply, referred to section 10 of the 
Civil Procedure Code and the cases of Balkishan v. 
Kishan Lai fl) and Meckjee Khetsee v. Kasoivjee Deva 
Chanel (2), He also inferred to the notes under section 
10 in Woodroffe’s Civil Procedure Code, and. to 
Hukam Chand’s Treatise on the Law of Res Judicata, 
pp. 239-241 ; and more particularly to the passage cited 
by Hukam Chand on p. 240 to the effect “ that a great 
deal of trouble lias arisen from the mistaken concep- 
tion that jurisdiction depends upon facts, or the actual 
existence of matters and things, instead of upon the 
allegations made concerning them.” 

Cur. adv. vult. 

Imam J. This is an application under section 10 
of the Code by the defendants for the stay of this suit 


(1) (1888) I. L. ft. 11 All. 148, 155. (2) (1879) 4 G. L. K. 282. 
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on the ground that the matters in issue are also 
directly and substantially in issue in a suit previously 
instituted by them at Karachi, the parties in that suit 
being the parties in this. Both the suits admittedly 
relate to the same contracts between the parties and the 
only question that requires to be considered is whether 
the Karachi Court has jurisdiction to grant the reliefs 
claimed. In the suit at Karachi the plaint sets out 
allegations that clearly give jurisdiction to that Court 
to try the case. Those allegations may be wholly 
untrue, but it is not for this Court to pronounce on 
them for the purposes of this application — jurisdiction 
does not depend upon actual facts but upon the allega- 
tions made concerning them. This suit, therefore, can- 
not be proceeded with. The suit will be stayed till the 
determination of the suit at Karachi. I make no 
order as to costs. 

Attorneys for the plaintiffs : R. M. G hatter] e'e 4* Co. 

Attorneys for the defendants : Leslie 4* Hinds. 
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APPELLATE CIVIL. 

Before Jenkins 0. and N. R. Chatter jea J. 

MANI MOHAN MANUAL 

v. 

RAMTARAN MANDAL.* 

Remand —Remand on a preliminary point — Powers of lower Appellate Court 
to reverse and remand — Civil Procedure Code ( Act V of 1908) s, 107 , 
subs. ( 1 ) cL (&), sub-s. (2); 0. XL1, r. 23. 

As the body of the Code creates jurisdiction (while the rules indicate 
the mode in which it is to be exercised), it is expressed in more general 
terms, but has to be read in conjunction with the more particular provisions 
of the rules* 

S. 107 sub-s. ( 1 ) cl. (b) of the Code is subject to the conditions and 
limitations prescribed by the rules : and in - the case of a lower Appellate 
Court, the power of reversal and remand is limited to the position described 
in rule 23, Order XLI. 

Second appeal by Maui Mohan Mandal and Upen- 
dra Nath Mandal and Shamdhon Mandal, heirs and 
legal representatives of Adwaita Mandal (deceased), 
and Bai Mohan Biswas, the defendants Nos. 5 and 6. 

The facts connected with this case appear from the 
judgment passed in appeal by A. Mellor Esq., Addi- 
tional District Judge of Alipore, dated 12th February 
1913. The fall text of the judgment is as follows : — 

11 Tills was a suit for recovery of possession of 33 bighas odd of land 
which was leased to plaintiff (Ramtaran Mandal) in the j^ear 1900 by the 
Court of Wards, then managing the Estate of Barada Proshad Roy Chow- 
dhury who is defendant No. 8 in the suit. Plaintiff alleged that the land 
was in Taluk No. 333 which belongs to their landlord and that he had been 

315 Appeal from Appellate Decree, No. 1424 of 1913, against the decree 
of A. Mellor, Additional District Judge of 24-Parganas. dated Feb. 12, 
1913, reversing the decree of Haripada Mazumdar, Munsif of Alipur, dated 
Feb, 22, 1912. 
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dispossessed by defendants Nos. 5 and 6. The ease of the principal defend- 1915 
ant No. 8 is that the land is not in Taluk No. 333, hut is in other taluks ^ ^ M)han 
and has been leased to him by other landlords. Manihl 

The learned Munsif dismissed the suit, finding.' .that the boundaries v. 

given in the plaint include over 200 high as of land and the land in suit Pamtaran 

Man DAL. 

has not been properly identified. 

He considered that the plaintiff should have had a local enquiry made 
to ascertain whether the disputed land actually fell in Taluk No. 333 or 
not. The plaintiff has appealed and his contentions will appear from the 
remarks which I shall make. He says that he is a poor man and could 
not afford the expense of a Commission for local investigation as his 
landlord gave him no help in fighting the case. He thought that, his evi- 
dence was sufficient to prove his case and still maintains this position. 

The case is one of some hardship. There can be no doubt that the 
appellant got settlement of 33 bighas of land and paid rent for it. He has 
filed receipts granted by the Court of Wards, about which there can be 
no suspicion. Exhibit B proves that the Court of Wards bought up 151. 
bighas of. land in execution of a decree against tenants. Of this area 
appellant took settlement of 33 bighas comprising the holdings of Paran 
Mandal (30 bighas) and Hatem Molla (3 bighas) odd. The landlord is 
admittedly in possession of 11 bighas odd, the holding of Kinu Molla, 
arid leased out the remaining 106 bighas 4 cottas to the contesting defend- 
ant Adwaita. The latter has executed a kaluliat in respect of the 106 
bighas acknowledging Barada Babu, as his landlord and mentioni ng the lease 
of the appellant. He admits the purchase of 151 bighas by Barada Babu. 

The 45 bighas situated in Taluk No. 333 comprise the 33 bighas leased 
to appellant and the 11 bighas occupied by the landlord himself. There 
can, therefore, be no doubt of appellant’s title to 33 bighas and his posses- 
sion is proved by his dakhilas and by JcabuUats executed by persons to 
whom he sublet parts of the holding. 

It is, therefore, inequitable that lie should be deprived of this land by 
a trespasser, because he did not consider it necessary to have a local inves- 
tigation held or because he could not afford to do so. He asks this Court 
to allow him to remedy the defect even now and in the interests of justice, 

I think he should be allowed. 

The decree of the lower Court is, therefore, set aside and the case is 
remanded . The Munsif will issue a commission for local investigation to 
determine the situation of the land and decide the exact situation of the 
45 bighas of land which lie in Taluk No. 333 and which include the 8 
bighas-in dispute. After considering the report and taking such further 
evidence as he may consider necessary, he will proceed to determine the 
suit. Costs to. abide the final result.’’ 
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1915 The contesting defendants Nos. 5 and 6 being dis- 

Mas, Mohan satisfied with this decision of the Additional Judge 
Man dal reversing that of the learned M.unsi f of Alipore dated 
Uajitaeas 22nd February 1912 and remanding the case, preferred 
Manpal. this second appeal to the Hon’ble High Court. 

Bab u- Bipin Bihari Ghose (junior), for the appel- 
lants. The lower Appellate Court considered it a hard 
case because the plaintiff could not afford to have a 
local investigation to discover whether liis lands fell 
within taluk number 333, and lias directed the issue 
of a commission, though plaintiff maintained that 
his evidence was sufficient to dispose of the suit. I 
submit that, is taking new evidence, and the case 
ought not to have been remanded for a local investi- 
gation : vide Order XLI, rule 27 of the Code of Civil' 
Procedure. 

[N. R. Chatterjea J. But see Order XLI, rule 
28.] 

Suppose the plaintiff did not choose to adduce 
evidence, can he now ask for additional evidence to be 
taken after appeal P Here the lower Appellate Court, 
has acted under Order XLI, rule 23 and I complain 
that he cannot do so as the Court of first instance did 
* not dispose of the case on a preliminary point but on 
the merits after discussing the whole of the evidence 
that the parties without any restriction placed before 
it. The lower Appellate Court is also not entitled to 
take additional evidence under Order XLI, rule 27, 
but that matter is not now before this Court. If the 



Appellate Court does take additional evidence, I 
have the right to appeal. 

The only question that has to be considered at 
present is whether a .lower Appellate Court has the 
power under Order XLI, rule 23 of reversing and 
remanding. 


I 
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[Jenkins C.J. The Judge can hear the appeal on 1915 
the merits and then he can exercise all the powers manYmohas 
given to an Appellate Court.] Maniul 

Yes, he can. ' Kamtaran 

Babu Shib Chandra Palit, for the respondent. I Manpaj.. 


submit the Court has very wide powers now under 
Order XLI, rule 33 which is a new provision. 

Rule 23 of Order XLI is not exhaustive, as clause 
(6) of sub-section (2) of section 107 of the Code says 
in general terms that an Appellate Court shall have 
power to remand a case. Under the circumstances 
this case should go back. 

Jenkins C.J. This is an appeal from a decision 
by the lower Appellate Court. For that decision there 
can be no justification unless it can be brought within 
the terms of rule 23 of Order XLI. But that clearly 
cannot be done for the Court of first instance did 
not dispose of the case on a preliminary point but 
on the merits after discussing the whole of the evi- 
dence that the parties, without any restriction, placed 
before it. 

It has been suggested before us that rule 23 is not 
exhaustive, and for that purpose we have been re- 
ferred to section 107, sub-section (2), clause (6) of the 
Code where, no doubt, it is said in general terms that 
an Appellate Court shall have power to remand a case. 
But this argument overlooks the opening words of 
the section which provide that subject to such condi- 
tions and limitations as may be prescribed a Court 
shall have that power. If we turn to the definition 
clause we find that “prescribed” means prescribed 
by rules, and “ rules ” means rules and forms contained 
in the first schedule or made under section 122 or 
section 125. These rules provide that in the case 
of. a lower Appellate Court the power of reversal and 
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remand is limited to the position described in rule 
23, Order XLI. And this is the general rule except 
under special conditions which have no application 
in the circumstances of this case. 

I may here point out what is obvious on a perusal 
of the Code as a whole that the Code, consists (i) 
of that which is termed “ the body of the Code ” and 
(ii) of the rules. 

The body of the Code is fundamental and is un- 
alterable except by the Legislature ; the rules are 
concerned with details and machinery and can be 
more readily altered. Thus it will be found that the 
body of the Code creates jurisdiction while the rules 
indicate the mode in which it is to be exercised. It 
follows that the body of the Code is expressed in 
more general terms, but it has to be read in con- 
junction with the more particular provisions of the 
rules. 

In this case it appears to us that the learned Judge 
clearly had no authority to reverse and remand. We 
must, therefore, set aside his decision and direct that 
the case be restored to his file and that he should 
proceed with the hearing of the appeal according to 
law. When it comes before him it will be open to 
him to exercise all the powers that are vested in a 
Court of Appeal and in particular those mentioned in 
sub-section ( 2 ) of section 107 of the Code. What powers 
he should exercise in the particular circumstances 
of this case, it would not be right for us to indicate. 
But all we now do is to direct a re-hearing of the case 
by the lower Appellate Court. 

Costs will abide the result. 

N. R. Chattebje.v J. concurred. 

ft- s. Appeal allowed : case remanded. 
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CRIMINAL REFERENCE. 

Before Chitty and Chapman JJ. 

EMPEROR 

v. 

DURGA HALWAI.* 

Security for good behaviour — Person icithin the local limits of the Magis- 
trate’s jurisdiction— Residence — Commission of acts commplained of 
icithin such local limits— Jurisdiction of Magistrate — Criminal Proce- 
dure Code ( Act V of 1898) s. 110, 

Section 1 10 of the Criminal Procedure Code does not require residence 
within the local limics of the jurisdiction of the Magistrate who institutes 
proceedings thereunder. 

Where the habits of the persons called upon to furnish security for 
good behaviour were practised, and their evil reputation acquired, within 
the local limits of the jurisdiction of the Presidency Magistrate of the 
Northern Division of the town of Calcutta, though they might be occa- 
sionally residing elsewhere : — 

Held , that the Magistrate was competent to take proceedings against 
such parties under s. 110 of the Code. 

Ketahoi v. Queen Empress (1) distinguished. 

The facts of the case are as follows. One Par- 
messur Bania was arrested in December 1914 in con- 
nection with a house-breaking case within the limits 
of the Jorabagan thana, in the town of Calcutta, and 
made a long statement implicating the six accused and 
others as his associates in a series of thefts and bur- 
glaries committed in the Northern Division of the 
town during the last two years. This information led 
to police action against the present accused. Mahendra 
Karmakar was arrested in January, in the Midna- 
pore district, with reference to a dacoity committed at 

° Criminal Reference No. 1 of 1915 by K. B. Das Gupta, Presidency 
Magistrate, Northern Division, Calcutta, dated April 7, 1915. 

(1) (1900) X, L, K, 27 Calc. 993, ygS|i|| 
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Serampore in the preceding month, and brought down 
to Oalciittta in custody. The other accused we ie arrest- 
ed at various places in the town. A proceeding under 
s. 110 of the Criminal Procedure Code was drawn up 
against them, on 11th February 1915, on a police report 
submitted by the Sub-Inspector of E. Town stating 
that they, “ being found within the jurisdiction of the 
Presidency Magistrate, Northern Division, associated 
together and with other old offenders, and habitually 
committed house-breaking or thefts,” and they were 
required to show cause why they should not execute a 
bond, each in the sum of Rs. 500, with two sureties in 
the like amount, to be of good behaviour for three 
years. Parmessur stated in his evidence that the six 
accused and others of the gang used to meet and plan 
their criminal enterprises at various houses and shops 
within the limits of the Jorabagan thana, and at a 
house in Mechua Bazar Street, and that they kept 
their house-breaking implements at first in Bar tola 
Lane and then at 14, Wellington Square. His evi- 
dence was corroborated by a large number of witnesses 
living in the neighbourhood of those houses and shops, 
who also proved the general bad repute of the accused, 
as thieves. Each of the accused had further been 
previously convicted under one or the other of the 
following sections, 380, 411, 414, 454 and 457 of the 
Penal Code, or bound down under ss. 109 and 110 of 
the Criminal Procedure Code, and had served various 
terms of imprisonment down to 1912. Since their 
release they had committed a series of burglaries and 
thefts, most of them in the town of Calcutta. 

It appeared that Maliendra was a native of the 
Midnapore district and that he claimed to have resid- 
ed and carried on the business of a manufacturer of 
iron chests at a village in the district. But the 
evidence showed that he had resided in Calcutta till 
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tlie previous Agrahayan (November, December 1914) 
and only now and then visited the Midnapore shop. 
The accused Jaigopal was found to have resided in Cal- 
cutta and to have only occasionally visited the house 
of his mother-in-law in Sinthi near Dum Dam, and it 
was at places within the jurisdiction of the Presidency 
Magistrate of the Northern Division that he was cons- 
tantly found in the company of the other accused by 
the prosecution witnesses. He was also arrested at- 
one of the.^e places. 

The Magistrate found that the accused Durga, 
Mahendra, Joygopal and Ganga Bisheu were the most 
dangerous of the gang and bound them down to be of 
good behaviour for three years, and the others for a 
period of two years. He submitted the case, under s. 
123 (2) of the Criminal Procedure Code, to the High 
Court by his order dated the 7th April 1915. 

Babu Manmatha Nath Mulcerjee and Balm Pra- 
bodh Chandra Chatterj ee, for the accused. Mahendra 
was a native of, and resident in the Midnapore district. 
He was arrested there and brought down to Calcutta. 
Jaigopal is shewn to have been living with his mother- 
in-law at Sinthi. They were not resident within the 
Magistrate’s jurisdiction, and he has no power under 
s. 110 to institute proceedings against them. Refers 
to Ketaboi v. Queen-Empress (1). [He then dealt with 
the evidence in the case]. 

Mr. S. R. Das and Babu Manindra Nath Banerjee, 
for the Crown. The section does not require residence 
within the Magistrate’s jurisdiction. The acts com- 
plained of were committed within the jurisdiction, the 
habit acquired here, and this circumstance gives the 
Magistrate authority to proceed under s. 110: see 
Emperor v. Bapoo Yellapu (2). 

Cur. adv. vult. 

(1) (19Q0) I, L. E. 27 Ca]e. 993, (2) (1907) 9 Bom. L. E, 244. 
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Ohitty and Chapman JJ. This is a reference ■ 
under section 123 of the Criminal Procedure Code in 
the matter of six persons, Durga Halwai, Mahendra 
Karmakar, Jaigopal Das, Ganga Bishen, Dwarka Sukul, 
and Sham Lai, who have been ordered to furnish 
security for good behaviour, the first four for three 
years, and the last two for two years, respectively, 
under section 110 of the Criminal Procedure Code, and 
who have all failed to furnish such security. The 
case made against them is that they are all by habit 
house-breakers and thieves, and form part of a gang' 
who have been operating in Calcutta during the past 
three years or thereabouts. On behalf of Maliehdra 
Karmakar and Jaigopal Das it was argued that the 
Presidency Magistrate had no jurisdiction to take pro- 
ceedings against them under section 110, because they 
were not within the local limits of his jurisdiction. 
There appears to be no force in this contention. 
Mahendra Karmakar may be a native of Midnapore, 
but it is proved that he was residing in Calcutta down 
to Agrahayan last. He attempted (but without success) 
to show that he was carrying on a shop for the manu- 
facture and sale of iron chests in a remote village in 
the Midnapore district. About December 1914 he dis- 
appeared. He was arrested in January in the Midna- 
pore district in connection with a burglary committed 
at Serampore in December 1914. He was brought 
under arrest from Serampore to be placed before the 
Magistrate in this case. Jaigopal was arrested in Cal- 
cutta at the shop of Kedar Bania. For him it was said 
that he lived at Sinthi near Dam Dura. It appears 
that he used to go there to the house of his mother-in- 
law, and that he used a bicycle to come and go. It, 
was argued that “ within the local limits of his 
jurisdiction” must be read as “residing within the 
local limits,” etc., and the case of Jxetaboiv. Queen- 
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' Empress (1) was cited. The remarks in that judgment 
must be read in connection with the particular tacts 
of that ca-se, which were entirely different from those 
before us. In none of the sections 107 to 110 does the 
word “ residing ’ occur, and to read it into those 
sections would involve a complete alteration of their 
scope and effect. It was undoubtedly within the 
local limits of the Presidency Magistrate’s jurisdiction 
that the habits of all these six persons, which are now 
complained of, were practised, and their evil reputa- 
tion, if any, acquired. Of the merits of the case very 
little need be said. There is abundant and cogent 
evidence that all these six persons are habitual house- 
breakers and thieves. They have all been in jail, 
some of them once and once again for similar offences. 
They all last emerged from jail at various dates from 
October 1911 to July 1912. Since then they have been 
associating in Calcutta with Parmessur and Sitaimth, 
other offenders of the same class, and have formed a 
regular gang for the commission of house-breaking 
and theft. There is evidence of no less than 14 
burglaries from 1912 down to 1914 in respect of which 
suspicion has fallen upon them. Their reputation as 
thieves is firmly established by the evidence of a 
. number of witnesses including those called for the 
defence. It would be difficult to imagine a case in 
which the application of section 110 was more neces- 
sary or proper. We accordingly confirm the order of 
the Presidency Magistrate, and direct that Durga 
• Halwai, Mahendra Karmakar, Jaigopal lias and G-anga 
Bishun be detained in prison for three years each, and 
Dwarka Sukul and Sham Lai for two years each, or 
until within such periods they respectively give the 
security to the Magistrate • as ordered by him. The 
imprisonment will, in each case be rigorous. . . 

(1) (1900)1. L- B, 27 Calc. 993. ' 
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LETTERS PATENT APPEAL. 


Before Jenkins C.J., and N* R- Chatter jea J. 

MAHOMED BUKTH MAJUMDAR 

v. 

DEW AN AJMAN REJA.* 

Wahf, validity of — Deference due i> previous decision of High Court as 

authority —Res judicata — Mussulman Wahf Validating Act (VI of 

1913), title, preamble and s. 3 , whether retrospective or prospective only 

— Privy Council decisions and pronou?icements on Indian Legislature. 

Where there had been a previous adjudication by the High Court on the 
invalidity of a certain wahf based on legal grounds, (in a subsequent suit 
between the same parties) •. — 

Held, that (i) ordinarily that Court should feel bound, not on the prin- 
ciple of. res judicata but out of the deference which was due to a previous 
decision of the High Court, to follow that authority ; and (ii) that the 
previous conclusive decision had not been affected by the remedial operation 
of the Mussalman Wakf Validating Act of 1913, which was not retrospec- 
tive in effect but prospective only. 

Rahimunissa Bibi v. Shaikh Manih Jan (1) approved. 

It is doubtful whether the Governor-General in Council would make a 
legislative pronouncement that the repeated decisions of the Privy Council 
were erroneous, though from its knowledge of the requirements of the 
country the Legislature may think that in future the law should be otherwise 
administered. 

Appeal by Mahomed Bukth Majumdar, the defend- 
ant No. 1. 

This appeal was filed under clause 15 of the Letters 

^Letters Patent Appeal No. 48 of 1914, in Appeal from Appellate 
Decree No. 2*242 of: 1911, against the decree of F. J. Jeffries, District Judge 
of Sylhet, dated May 25, 1911. . 

(1) (1914) 19 0. W. N. 76. 
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Patent against the judgment of Teunon J., dated 5th 
January 1914, which was as follows : — 

u In the case out of which this appeal arises the plaintiffs as heirs to one 
Johura Khatun claimed a certain share in certain lands, originally the prop- 
erty of Johura Khatun’s father. 

The defence was that by a deed dated 31sfc December 1869, the father 
of Johura Khatun, and father-in-law of defendant No 1, one Dewan 
Nasarat Raja Saheb, had made the properties wakf and that by an ekrarnama 
dated 17th Jaisth 1307 (May 1900) Johura Khatun .had acknowledged the 
validity of the wakf and of a solenamah or compromise made between the 
Defendant No. 1 and his mother-in-law in a certain suit on the 7th Baisakh, 
1306. and by so doing and by accepting from the defendant the allowance 
mentioned in the loakfnama Johura Khatun and her heirs were estopped 
from questioning its validity. 

The plaintiff put the defendant to proof of his statements and further 
asserted that in suit No. 4*25 of 1901 the alleged walfmma had been held 
by the Court to be invalid and that the question was therefore res judicata 

Plaintiff's suit having been decreed in both the Courts below defendant 
No. 1 now appeals. 

His contentions before me are (0 that the validity of the wakf is not in 
fact res judicata as between the parties to the present suit; ( ii ) that the wakf 
should have been held to be a valid wakf and (Hi) that he should have 
been given a further opportunity of producing evidence, that is to say of 
examining himself in support of the alleged solenamah and ekrarnama. 

It is admitted that in suit No. 425 of 1901 the wakf was held to be 
invalid, but in that case plaintiff sued as a creditor or representative of the 
wife of the original owner while he is now suing as an heir of , the daughter. 
If the decision had been in favour of the validity of the wakf a fresh suit 
would have been open to the daughter and her heirs, and it cannot therefore 
be contended that in the present suit it is not open to the defendant to 
reagitate the question. 

But in fact no evidence 4 of the execution of the alleged wakjnama bar 
been given and the doc imerit itself has been removed from the record by the 
appellant and is not produced at the hearing of this appeal. It is therefor 0 
impossible for me to say that it has been proved or is valid. 

With regard to the third and last contention, it may be observed that on 
the 20th September 1910 the suit was peremptorily fixed for final hearing 
on the 7th November. On the 5th November the defendant appellant 
applied for a further adjournment and for his examination on commission 
and tiled with the application a certificate from an Indian medical practiy 
tidier dated 31st October to the effect that he had been treating the 
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defendant for “ clironic rheumatic affections.” Now from the order sheet 
it appears that on the 22nd August a prior application by the defendant 
for his examination on commission had been opposed by the plaintiff and 
was very, properly rejected. Under the circumstances, I cannot hold that 
the second application not made before the 5th November though supported 
by a certificate dated 31st October was improperly rejected by the Courts 
below. 

In the result this appeal fails and is dismissed with costs/' 

[This Let ters Patent Appeal was heard by the High 
Court on the 3rd May 1915 when the respondents’ 
vakil, Balm Braja L vl Chuckerburty, desired the Court 
to note that he did not appear for want of instructions, 
and after argument the appellants’ vakil asked for one 
month’s time to produce the previous decision of the 
High Court regarding the invalidity of the ivakf 
which lie did on the 4th June 1915.] 


Babu Shib Chandra Palit (with him Babu Birendra 
Chandra Das), for the appellant. This suit is one for 
recovery of possession of land. Both Courts decided 
on the question of res judicata. The question was 
whether the lands formed the subject of a valid ivakf. 
The case should have been sent back for proof of its 
genuineness. I did not plead res judicata (on 4th 
June 1915). In Abut Fata’s Case (1), the Privy Coun. 
oil held that ivakf was invalid on the ground of small- 
ness and remoteness of the charitable bequest. 

[N. R. Chatterjea J. But now an Act has been 
passed.] 

Yes.. The Mussalman Wald Validating Act (VI of 
1913). Retrospective effect has been given by this Act, 
which may. affect vested rights. The first paragraph 
or section lends support to my contention that the, 
effect is retrospective. 

In Rahimunissa Bibi v. Shaikh Manik Jan (2), 


(1) (1894) r. L. R. 22 Cab 
' L R. 22 L A 76. 


619 ; .(2; (1894) 19 C. W. N. 76. 
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Chaudhuri J., sitting on the Original Side, says this >915 
Wakf Act has no retrospective effect. I think he is Mahomed 
not right. Bckth 

r -* « -v t, * , . i , MaJUMDAE 

[Jenkins C.J. It is a declaratory Act.] r . 

The Privy Council -decision in Abut Fata Maho- I)KW ;\ N 
rned Ishak v. Rasa may a Dhur Chowdhri (1) was not 
mentioned in N. R. Chatterjea J.’s decision in Buslal 
Ghani Mia v. A dak P atari (2), 

[N. R. Chatterjea J. As the Privy Council lias 
power to declare the nature of. the law, all that the 
Legislature can say is what the law shall be in future.] 

That is all I have got to say. 

No one appeared for the respondent. 

Jenkins O.J. This is an appeal from a judgment of May 3. 
Mr. Justice Teunon by whom it has been held that 
the lower Courts have erroneously regarded certain 
judgments and decrees as- constituting res judicata. 

At the same time he felt that he must affirm the decree 
of the lower Appellate Court on the ground that the 
ivakfn mia to which the decree related was not before 
him and that he had no means to form an opinion as 
to whether or not it was a void and invalid wakf as 
the Court had decided in a previous litigation. 

We are in the same predicament. But there is 
another aspect of the case by which we are influenced 
and it is this : — From the judgment of the Munsif, it 
appears that the validity or invalidity of the wakf was 
a matter that came before the High Court and was a 
subject of adjudication in the High Court. We have 
been told in the course of the argument that the 
invalidity of the tvakf was affirmed on legal grounds. 

The result then is that there is an adjudication by 
the High Court on the invalidity of the wakf which is 

(1) (1894) I. L. It. 22 Cdle. 619 : (2) (1913) 17 0. W. N. 1018. 

L. R. 22 I. A. 76. ■ • 
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based, on legal grounds and ordinarily we should 
feel bound, not on the principle of res judicata but out 
of the deference which is due to a previous decision 
of the High Court, to follow that authority. Before 
finally deciding the case on that ground, we give the 
appellant before ns an opportunity of producing the 
judgment of tire High Court before us within a month 
from this date. If he fails to do so, this appeal will 
stand dismissed, but without any order as to costs. 

[On the 4th of June 1915, the Court delivered its 
final judgment in the appeal]. 

Jenkins C.J. We must affirm tl;e judgment of Mr. 
Justice Teunon, though possibly, not precisely, on the 
ground which commended itself to him. 

We are of opinion that the former adjudication as 
to the invalidity of the ivakf is in the peculiar cir- 
cumstances of this case conclusive for the purpose of 
the present litigation. 

We have, however, been invited to take a different 
view of the matter out of d fereuce to the Mussulman 
Walcf Validating Act of 1913. It lias been contended 
that the remedial operation of that Act relates to the 
past as well as to the present and future, and that it 
was intended to be a declaration that the Privy 
Council pronouncement as to the law of ivatcf was 
erroneous, i do not wish to express any opinion as 
to the limits of the Indian Legislature’s power. But 
I am doubtful whether the Governor-General in Coun- 
cil would make a legislative pronouncement that the 
repeated decisions of the Privy Council were erro- 
neous, though from its knowledge of the requirements 
of the country the Legislature may think that in 
future the law should be otherwise administered. 
•That I think is what has happened in. this ease. The 
preamble may perhaps give some colour to the 
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argument that the operation of the Act being retros- 1915 

pective as well as prospective. On the other hand the mahombi* 

title of the Act seems, if anything, to have an opposite Bckth 
, . , , , Majcmpak 

tendency. But both are oi: ambiguous value. At the 

same time the terms of section 3 clearly point to futur- , i)|s " r f > s 

ity. And this, I think, is most likely to have been in 

accordance with the intention of the Legislature on jRNKlNS U " J ‘ 



general consideration and also on the particular consi- 
deration to which I have alluded. This is my view 
of the Act and I hold, on the special circumstances of 
this ease, that the previous conclusive decision on 
which the respondent is entitlecKo rely has not been 
affected by the provisions of the Act. I have the 
satisfaction of knowing that this is in accordance with 
the view of Mr. Justice Chaudhuri [ Rahimunissa 
Bibi v. Shaikh Manik Jan (1)], which gives me 
greater confidence in the probability of this being the 
true view of the intention of the Legislatu re. 

The result is that the appeal is dismissed. As 
there is no appearance on the part of the respondent, 
we dismiss the appeal without costs. 


N. K. Chatterjea J 


Appeal dismissed. 


INDIAN LAW REPORTS. [VOL. XL! If. 
APPELLATE CIVIL. 

Before Woodroffe and Mallich JJ. 

yakub a li 

MB A JAN,* 

Landlord and Tenant — Purchase of raiyats ’ interest by sole Landlord — 

Occupancy holding and occupancy right— Transferability — Merger— 

nnder-raiyat — Notice to quit— Ejectment — Bengal Tenancy Act ( VIII of 

1SS5) as amended by Bengal Act 1 of 1907, ss. 22 cl. (£), 49* 85 and 

167. 

The raiyats of certain lands in dispute executed a mortgage of their 
lands and put the mortgagee in possession. Subsequently the mortgagee 
settled the lands with under-raiyats. The superior landlord then brought 
a suit for rent against his raiyats and purchased the holding at a sale for 
arrears of rent. Thereafter, the landlord sold the permanent raiyati to 
one Meajan, who, after having taken a lease from the landlord and after 
having redeemed the mortgage, sold the same to the present plaintiffs. 
The plaintiffs’ thereupon, brought a suit to eject the under-miyate. 

Held , that the occupancy still continued to exist after the purchase by 
the landlord. 

Ahhil Chandra Biswas v. Hasan Ali Sadagar (1) followed. 

Held, also, that the landlord was able to transfer the holding to Meajan, 
through whom it came io the plaintiffs. 

Field , also, that the under -raiyaSs continued to be imder-raiyafa and were 
duly served with notice to quit and must be ejected. 

Second Appeal by Yakub Ali aud others, the 
plaintiffs. 

Tlie lands in dispute formed the raiyati lands of 
one Fakir Mahomed under a superior landlord. After 

* Appeal from Appellate Decree, No. 203 of 1913, against the decree of 
Rajani Kanta Oliatterjes, Subordinate Judge of Chittagong, dated Oct. 4, 
1912, modifying the decree of Robati Uanjan Mookerjea, Munsif of South 
llauzau, dated Aug. 4, 1911. 

(l)(l 913) 19 C. W. N. 246. 
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Fakir’s death his heirs mortgaged the raiyati lands to 
Ishan C hander Poddar, who subsequently obtained 
possession of the lands and settled the same with the 
predecessors of the defendants. Thereafter, the land- 
lord brought a suit against the heirs of Fakir for 
arrears of rent and, in execution of the decree obtained 
in that suit, the lands in dispute were sold and pur- 
chased by the landlord himself, who subsequently sold 
the raiyati to Meajan. Meajan after having obtained 
the etmani bandbast in respect of the lands from 
the landlord, redeemed the mortgage executed in 
favour of Ishan. Meajan then sold his right, title and 
interest in the lands and the same were purchased by 
Anwar Ali, the predecessor of the present appellants. 
Anwar Ali then brought a suit for declaration for his 
raiyati and etmani rights and for khas possession 
against Meajan and the settled tenants, alleging that 
the rights of the mortgagee having passed, the settled 
tenants were merely under-tenants and that notice 
having been served upon the defendants under s. 49 
of the Bengal Tenancy Act, they were not entitled to 
retain possession of the lands. The defendants con- 
tested that they held the lands as raiyati and as such 
were not liable to ejectment. The suit was decreed, 
but on appeal the decision of the lower Court was 
reversed. The plaintiffs, thereupon, appealed to the 
High Court. 

Babn Prabndh Kumar Das, for the appellant. 
A distinction must be drawn between an occupancy 
holding and an occupancy right in the raiyati lands. 
The purchase of the raiyati by the landlord at a sale 
in execution of a rent deciee did not bring about a 
merger of the occupancy holding. What became 
merged was the occupancy right only,, the occupancy 
holding remaining intact : see Ram Mohan Pal v. 
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Sheikh Kachit (I), Jawadul Huq v. Ram Das Saha (2) 
and Mia Jan v. Minnat AU (3,;. The landlord had a 
perfect right to sell the holding and to give the 
purchaser a raiyati title. The appellants have ac- 
quired not only the purchaser’s title, but also the 
rights of the mortgagee of the original ravyat by the 
redemption of the mortgage. They could, therefore, 
eject the respondents by notice under s. 49 of the 
Bengal Tenancy Act, as they had done. Further- 
more, the defendants, other than the defendant 
Meajan, were in occupation of the lands as under- 
raiyats holding their tenure from the raiyat without 
a registered lease and without permission of the 
landlord. Such under- r,:a'</cRs had no right to be 
on the land and could be ejected : see s. 85 of the 
Bengal Tenancy Act and Peary Mohan Mookerjee v. 
Badul Chandra Bagdi (4). 

B ibu Manmatka Nath Roy, tor the respondents. 
When the landlord purchased the interest of the 
tenants at the execution sale, the raiyati became 
immediately merged in the landlord. Had there 
beeu other co-sharer landlords, there would have been 
no merger; for the interests of the landlords and of 
the tenants would not have vested in the same person 
or persons. The Full Bench case of Ram Mohan Pal 
v. Sheikh Kachuil) supported the contention of the 
respondents; see the judgments of G-liose J. at page 
398 and Harington J. at page 394 where the distinc- 
tion between sole landlord and co-sharer landlords 
was pointed out. The Full Bench case was a case of 
co-sliarer landlords and the ruling in Jawadul Huq 
v. Ram Das Saha (2) was followed in so far as the 
principles there laid clown applied to co-sharer lancl- 

(1) (1905) I. L. It. 32 Calc. 38(5 ; (2) (1896) I. L. JR. 24 Calc. 148, 
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lords; see the judgment of Maclean, C J.. at page 392. 
In the present suit the purchase caused a merger of 
interests under s. 22 of the Bengal Tenancy Act and 
the landlord held the lands as landlord. The cases 
of Girish Chandra Chowdhry v. Kedar Chandra Roy 
(1) and Ram Saran Poddar v. Mahomed Latif (2) 
were also referred to. 

[MULLICK J. referred to the case of Akin! Chandra 
Biswas v. Has in AH Soda gar (8)j. 

The question, that the mulev-raiyats had not been 
created by a registered instrument or by the consent 
of the landlord, did not arise in the present case. It 
was not raised in the Court below ; on the contrary, 
notice under s. 49 of the Bengal Tenancy Act had been 
served on the respondents treating them as under- 
raiyats: see the cases of Amirullih Mahomed v. 
Nazir Mahomed. (4) and Lai Mahomed Sarkar v. 
Jagir Sheikh (5). Tiie respondents’ right to the land 
was, therefore, valid. The original raiyati light hav- 
ing been merged in the landlord's rights immediately 
on his purchase, the respondents became raiyati s* 
They could not have continued as under -raiyats as 
there was no intermediate tenancy. The very defini- 
tion of under -raiyat implied the existence of an inter- 
mediate tenancy — a raiyati : see s. 4 of the Bengal 
Tenancy Act and the case of Ram Mohan Pal v 
Sheikh Kae.hu (6). The relationship between the land- 
lord and the under -raiyats, therefore, became that of 
landlord and raiyats by the mere fact of the pur- 
chase of the interest of the raiyats by the landlord. 
Having become raiyats, the respondents could not be 
ejected by notice under s. 49 of the Bengal Tenancy Act. 

(1) (1899) I. L. K. 27 Calc. 473. (4) (1904) I. L. ft. 31 Calc. 932. 

(2) (1898) 3 C. W. N. 62. (51 (1909) 13 C. W. N. 913. 

(3) (1913) 19 0. W. N. 246. t (0) (1905) I. L ft. 32 Calc. 386. 389 ; 

9 C. W. N. 249. 
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Furthermore, the respondents’ rights had been con- 
sidered in a suit brought by the respondent Meajan 
lor possession. In that suit it was decided that unless 
and until Meajan had annulled the encumbrances under 
s. 167 of the Bengal Tenancy Act, Meajan could not 
get possession. This judgment was put in evidence 
by the respondents and it showed that the decision 
operated as res judicata. The interest of the respon- 
dents as well as that of the mortgagee were encum- 
brances and none of them was annulled. Therefore, 
on the basis of that judgment the appellants could not 
get possession of the lands in dispute without first 
annulling the encumbrances. 

This appeal ought, therefore, to be dismissed. 

Babu Prabodh Kumar Das was not called upon to 
reply. 

Woodroffe J. This appeal has been heard at 
very great length; but I think the appellant has 
established his argument. The facts are that under 
the landlord there was a raiyat of the name of Fakir 
Mahomed. Fakir Mahomed mortgaged the property 
to one Ishau . Poddar who got possession. Ishan 
inducted the present defendants on the land. The 
landlord brought a suit for rent against the heirs of 
Fakir Mahomed and he bought up the holding at a 
sale for arrears of rent. The first and perhaps the 
main question in this appeal is, what is the effect of 
such purchase? Did it, as has been contended by the 
respondent, effect a’ complete merger of the holding 
and of the occupancy right in the landlord’s right 
or did it, as the appellant contends, keep alive the 
occupancy holding though merging the occupancy 
right ? This question has been discussed in the case 
of AMI Chandra Biswas v. ffasan Ali Sadagdr (1), 

(l) (1913) 19 0. W.N. 246. 
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where a distinction, is drawn between an occupancy 
holding and an occupancy right. I should state here 
that this case has been decided on the old law as it 
existed prior to 1907. Following the principle enun- 
ciated in the decision to which I have just referred, 
I would hold that the occupancy holding still conti- 
nued to exist even after the purchase by the landlord. 
The landlord then sold to one Meajan the permanent 
rcdyctti right. Meajan also took a lease from the 
landlord and the plaintiff has bought from Meajan 
and was now desirous to eject the defendant who had 
boon inducted into possession, as stated. 

The first Court held that he was entitled to a decree. 
This decision was reversed on appeal. F.or the reasons 
I have stated, the hm.llord was able to transfer the 
holding to Meajan through whom it came to the 
plaintiffs. The defendants continued to be what he 
was an under -raiyat, and it has been found that he 
has been duly served with notice. The learned Judge 
lias referred at the conclusion of his judgment to 
section 187. In my opinion this does not stand in the 
way. A farther question was sought to be argued, 
and that is this : — That in the suit to which Meajan 
was a party it was held that he could not get 
possession except by proceeding under s, 167. This 
question is not a point which has been either raised 
or dealt with in the judgment under appeal and 
therefore cannot be entertained now. The defend- 
ants having been duly served with notice to quit 
must be ejected. . . .. . , ■ 

1 therefore would allow this appeal, set aside the 
judgment and decree of the lower Appellate Court and 
restore those of the first Court with costs of this 
Court and of the lower Appellate Court. . 

MULLICK J. I agree. . 

0. M. Appeal allowed. 
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APPELLATE CIVIL. 

Before Jenkhis C../., and N. It Ghatleryea J. 

HIRANMOY KUMAR SAHA 

v. 

RAM JAN ALI DEWAN.* 

Hint Decree — Evidence — Previous ex parte rent decree . admissibility of, as 
evidence of relationship between parties — Presumption of continuance 
thereof— 'Evidence Act (I of 1872), g 114, illus. (d). 

A previous ex parte rent decree (between the same parties) is not merely 
an item of: evidence, bib- is conclusive as to the relationship between the 
parties at tiiat time. Its value becomes more apparent since the terms 
oils. 114, illus. (d) of the Evidence Act permit the Court to make a 
presumption as to the continuance of the state of things. 

Second Appeal by Hiranmoy Kumar Saha, minor, 
by his mother and next friend, Urmi La Snndari Dassi, 
the plaintiff. yy-L; ./V. L. 

This appeal arose oat of a suit instituted by the 
plaintiff in the Court of the Munsif of Kalna for 
recovery of his share of a jama of Rs. 12-7-8//. with 
cess and damages being arrears for the years 1908 to 
1911. Ramjan Ali Dewan, defendant No. 1, alone con- 
tested plaintiff’s claim denying the relationship of 
landlord and tenant. The only evidence adduced by 
the plaintiff was an ex parte decree against defendant 
No. 1 in respect of the disputed jama. There was no 
evidence whether the decree was executed. On the 
80th May 1912, the learned Mansi t of Kalna decreed 

* Appeal from Appellate Decree, No. 1563 of ID 13, against the decree 
of Dobendra Bijoy Bose, Subordinate Judge of Burdwan, dated Feb. 21, 
1913, affirming the decree of Beriode Behan Mukerjee, Munsif of Kalna, 
dated May 30, 1912. 
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plaintiff’s suit ex parte against defendants Nos. 2 and 
3, but dismissed it on contest against defendant No, 1, 
holding that plaintiff had not been able to prove his 
case against him. On the 21st February 1913. the 
learned Subordinate Judge of Burdwau dismissed the 
appeal filed by the plaintiff holding that the ex parte 
decree was not res judicata and not admissible in 
evidence to prove relationship of landlord and tenant- 
Thereupon, the plaintiff preferred this second appeal 
to the High Court. 

Balm Khirode Narain Bhiiiya, for the appellant 
The previous ex parte rent decree operates as res 
judicata regarding the relationship of landlord and 
tenant between the parties; and the Courts below are 
wrong in holding otherwise and treating it as no evi- 
dence. I submit that it is admissible in evidence. 
See Raj Kumar Roy v. Alvmuddi (1) in which it is 
further held that a presumption arises in a subsequent 
suit that- the same relationship continued till the 
contrary was shown. 

Baba Debendra Nath Baychi, for the respondent. 
A claim for rent is a continuing or recurring cause of 
action, and even if an unexecuted ex parte decree 
operates as res judicata regarding the relationship 
of landlord and tenant between the parties at the time 
to which the previous suit referred, surely it is not so 
in a suit for rent for a subsequent period. The facts 
in Raj Kumar's Case (1) are distinguishable, as there 
the presumption as to the continuance of relationship 
as landlord and tenant was acted upon because the 
previous ex parte decree was based upon the consi- 
deration of a kabuliyat while there is none in the 
present case. 

(1) (3912) 17 0. W. N. 627. 
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Jenkins C.J., and N. R. Cjiatteiuea J. This is 
a suit for arrears of rent. It was necessary for the 
plaintiff to establish that he was the defendant’s land- 
lord. He proposed to do that by utilizing among 
other things a decree for rent which he had obtained 
in a prior suit against these defendants. The lower 
Appellate Court has rejected, the decree as an item of 
evidence, apparently on the ground that it was ex 
parte. This is manifestly erroneous. The decree is 
not merely an item of evidence, but is conclusive as 
to the relationship between the par ties at the time to 
which the previous suit referred. That does not mean 
that in the circumstances of this case it is conclusive 
as to the present relation between the parties. Rut 
it is good and valuable evidence in so far as it estab- 
lishes the relationship at a time that has passed. Its 
value becomes more apparent when the terms of sec- 
tion 111 of the Evidence Act and illustration (d) are 
borne in mind which do not compel, but certainly 
permit, the Court to make a presumption as to the 
continuance of the state of things. The decree has 
been excluded from consideration by the lower Appel- 
late Court in error. 

We must, t herefore, reverse the decree of the lower 
Appellate Court, and send back the case in order that 
it may be determined according to law. Costs hitherto 
incurred will abide the result. 

Appeal alloived ; case remanded. 
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CRIMINAL REVISION. 


Be fore Chapman and W almsley JJ. 

GANGADHAR PR AD HAN 

v. 

EMPEROR.* 

False Information — Information to the police reported false — Subsequent 
petition to the Magistrate impugning the report and praying for trial— 
Complaint — Proper procedure — Reference of complaint to another Magis- 
strate for inquiry and report , legality of —Power of latter to hold 
inquiry and direct prosecution of informant for offences under ss. 182 and 
211 of the Penal Code — Jurisdiction of referring Magistrate to try 
such charges on the police report icith'out previous disposal of the 
complaint — Discretion — Prejudice — Criminal Procedure Code (Act F 
of 1898) ss. 192 , 200 to 208 , 476 , 53 7. 

A petition impugning the police report, and .praying that the accused 
be placed on trial is a u complaint ” under the Criminal Procedure Code. 

When such a petition is presented to a Subdivisional Magistrate he should, 
therefore, either examine the complainant himself, record reasons for 
distrusting its truth, hold an inquiry personally, and then pass a formal 
order of dismissal, or he should make it over to another Magistrate for 
disposal. The latter may then, after inquiry, make a proper order dis- 
missing the complaint and pass an order under s. 476 of the Code. 

The Code does not permit a Magistrate to refer, a complaint to another 
Magistrate for inquiry and report, and the latter has no jurisdiction in 
such a case to pass an order under s. 476. 

Where in such a case the police have reported the information as false, 
and have asked for a prosecution, the Magistrate has jurisdiction to try the 
charge on the police report. 

Queen-Empress v. Sham Lall (1) referred to 

There is no statutory provision requiring . such petition to be finally 
disposed of as a complaint before a prosecution under. s. 211 of the Penal 

0 Criminal Revision No. 877 of 1915 against the order of H. Allanson, 
Sessions Judge of Cuttack, dated May 25, 1915. 
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Code commences. It is a matter of discretion, and the High Court will not, 
having regard to s. 537 of the Code, interfere with a conviction if the 
accused has not been prejudiced. 

The facts of the case are as follows. On the 24tli 
December 1914, the petitioner, Gangadhar Pradhan, 
laid an information at the Kendrapara thana, alleg- 
ing that he was informed that a bnrgLary had been 
committed in his house, the night previous, during 
his absence from home, and that he suspected cer- 
tain persons named. On the morning of the 25th 
the Sab-Inspector proceeded to the petitioner’s village 
and searched the houses of the suspects. He then 
held an investigation and submitted a report, dated 
the 30th, to the Subdivisional Officer stating that the 
case was maliciously false, and recommending the 
prosecution of the petitioner under ss. 182 and 211 
cf the Penal Code. Thereupon, the Subdivisional 
Magistrate called fora further report from the police 
on the question of tlie petitioner’s motive, and the 
same was sent in on the 21st January 1915 confirm- 
ing the previous report. On the latter date the peti- 
tioner filed a petition before the Magistrate impugning 
the correctness of the police reports and praying for 
judical inquiry and subsequent trial of the suspects. 
Tin- Magistrate thereupon passed the following order, 
without examining the petitioner 

“To Babu J. N. Mitra, Sub-Deputy, Magistrate, for inquiry and report. 
After considering the police reports and tine' other .evidence adduced in Court, 
if be agrees in the view taken by the police, be may submit a proceeding 
under s. 476 to this Court for the prosecution of the complainant under 
s. 211,1. P. C.” .. 

The Sub-Deputy Magistrate examined the peti- 
tioner and his witnesses in Court, and also held a 
local investigation, and thereafter drew up a proceed- 
ing under s. 476 of the Criminal Procedure Code 
against the petitioner and submitted it to the Sub- 
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divisional Officer with a report that the case was false. 1915 
On teceipt of the record, the latter, without formally ganoadhah 
dismissing the petition of the 21st January, issued a Pradhan 
warrant against the petitioner under ss. 182 and 211 of Ejubror. 
the Penal Code and proceeded to try him thereunder. 

He convicted the petitioner, on the 10th May 1915, 
and sentenced him to six months’ rigorous imprison- 
ment. An appeal against the order of conviction 
was dismissed by the Sessions Judge of Cuttack, on 
the 25th May, and the petitioner thereupon moved the 
High Court and obtained the present rule. 

Bobu Bisivanath Bose and Bobu Dhirendva Nath 
Butt , for the petitioner. 

Mr. S. Ahmed, for the Crown. 

Cur. adv. vult. 

Chapman and Walmsley JJ. The petitioner laid 
an information at a police station to the effect that 
his house had been broken into at night. The police 
investigated and reported that the charge was false. 

They requested that the petitioner be prosecuted 
under section 182 of the Indian Penal Code. The 
report was received by the Subdivisional Magistrate. 

Upon the same date the Subdivisional Magistrate 
received a petition from the petitioner impugning the 
police report, and asking that the persons whom he 
accused should be put on their trial. The Subdivision- 
al Magistrate referred this petition to a Sub-Deputy 
Magistrate for inquiry and report, intimating that, if 
the Sub-Deputy Magistrate agreed with the view taken 
of the case by the police, he might submit a proceeding 
under section 476 of the Code of Criminal Procedure to 
the Subdivisional Magistrate for prosecution of the 
petitioner under section 211 Of the Indian Penal Code. 

The Sub Deputy Magistrate examined the ' petitioner 
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and his witnesses and held a local investigation. He 
also examined the police officer. He reported that 
the charge was false, and submitted a proceeding under 
section 476, for the prosecution of the petitioner under 
section 182 and section 211 of the Indian Penal Code, 
to the Subdivisional Magistrate. The Subdivisional 
Magistrate directed that the case should be entered as 
false. The Subdivisional Magistrate thereupon tried 
the petitioner upon charges under sections 182 and 
211 of the Indian Penal Code. The trial ended in 
conviction. 

It has been held by this Court that a petition such 
as that presented by the petitioner to the Subdivi- 
sional Magistrate is a complaint. The latter should, 
therefore, either have made over the complaint 1|> the 
Sub-Deputy Magistrate (not for inquiry and report 
but for disposal) or he should have examined the 
complainant himself, recorded reasons for distrusting 
the truth of the complaint, held the enquiry himself 
and then himself passed a formal order dismissing the. 
complaint. The important points to notice are, first, 
that such a petition should always be treated as a com- 
plaint ; and, secondly, that the petition should not be 
referred to another Magistrate for inquiry and report. 
If sent to another Magistrate, it must be sent for 
disposal. The other Magistrate can then, after inquiry 
and making a proper order dismissing the complaint, 
pa&s an order under section 476. The Code does not 
permit a Magistrate to refer a complaint to another 
Magistrate for inquiry and report. An order under 
section 476 made by the other Magistrate in such a 
case would be without jurisdiction. We have been 
somewhat particular in setting out the above details 
■because the law on the subject is very imperfectly 
understood. In most subdivisions the magisterial 
staff consists of a Subdivisional Magistrate and a Sub- 
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Deputy Magistrate, and it is not unnatural that the 
Subdivisional Magistrate, knowing that he will have 
to try the charges under sections 182 and 211 himself, 
should send the case in the first instance to the 
Sub-Deputy Magistrate for inquiry and report. The 
motive is not improper but the procedure does not 
have the sanction of the Code, and it frequently gives 
rise to legal difficulties. 

It has been held, however, by a Full Bench of this 
Court, in the case of Queen-Empress v. Sham Lall (1). 
that in such a case the Subdivisional Magistrate 
derives his jurisdiction to try the charge under section 
211 not only from the order, if any. under section 476 
but also from the police report. There can be no 
doubt, , therefore, that the trial was with jurisdiction. 

The? Subdivisional Magistrate would have exercised 
a better discretion if lie had acted in the manner which 
we have indicated above. But it is a matter of discre- 
tion not of statutory provision. There is no statu- 
tory provision requiring that such a petition shall be 
finally disposed of as a complaint before the prosecution 
under section 211 commences. Now after conviction 
a breach even of a statutory provision can be remedied 
by the application of section 537 of the Code of Crimi- 
nal Procedure which says that, subject to the provi- 
sions of the Code, no sentence shall be reversed on 
revision on account of any error, omission or irregular- 
ity in the proceedings before trial, unless a failure of 
justice has in fact been occasioned. The words “ in 
fact ” have at the last amendment been added to the 
section to emphasize the reality of this requirement. 
We are quite unable to say that any failure of justice 
has in fact been occasioned in the present case.. The 
rule is discharged. 

,45. H. M. Rule discharged. 

(1) (1887) I. L. Iv 14 Cole 707, 
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Before Moo^erjee and Roe JJ. 

JANAKI NATH HORE 

■ v. ■ 

PRABHASINI DASEE.* 

Appeal— Review*— Civil Procedure Code ( Act V of 1908 ) 0. XLI , r, 11 ; 

0, XLVI1 , r. 4 — Notice of review to respondents , if necessary — 

11 Opposite party f — Grounds of appeal , if restricted , orc review — 

Bengal Tenancy Act {VIII of 18S5), ss.85, 159 , 161 — Sale in execution 

of a decree under Chap. XIV of that Act — Purchase by a stranger— 

Meaning of u encumbrances” in s . 161 of the Bengal Tenancy Act . 

Where au appeal was summarily dismissed by a Divisional Bench of 
this Court and such order was ultimately set aside on review by the said 
Beuch on an ex parte application without notice to the respondents : — 

Htld, that the last order was valid even in the absence of such notice. 

Joy Kumar Dutt Jha v. Eshree Nand Dutt Jha (1), ffaladhar Jha ' v. 
Syecl Shah Mahomed (2) followed. 

Abdul Hakim Chowdhury v. Hem Chandra Das (3) dissented from. 

The expression “ opposite party ” in 0. XL VII, r. 4 of the Civil Proce- 
dure Code means the party interested to support the order sought to he 
vacated or modified upon the application for review. 

After an appeal is allowed under 0. XLI, r. 12, after review, the appel- 
lants are not restricted to the single ground for appeal which was the basis 
for review, but the whole appeal is before the Court when the case is taken 
up for final disposal. 

Lulchi Narain v. Sri Ram Chandra (4) followed. 

The rights of a stranger who purchases at a sale in execution of t 
decree under Chapter XIV of the Bengal Tenancy Act, are regulated by 
s. 159 and not by s. 85 of that Act. 

° Appeal from Appellate Decree, No. 2491 of 1913, against the decree 
of G. B. Mumford, District Judge of Faridpur, dated June 14, 1913, 
modifying the decree of Lai Behari Chatterjee, Munsif of Goalundo, dated 
May 26, 1912. 

(1) (1872) 18 W. B. 475. (3) (1914) I. L. R. 42 Calc. 433. 

(2) (1914; 25 Xnd. Cas. 880. (4)(19U) 15 C. W, N. 9gi, 
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The word u encumbrances ” in s. 161 of that Act includes the interests 
of an under-raiyafc. 

Second Appeal by Janaki Nath Hore and another, 
the defendants. 

At a sale for arrears of rent two noil-transferable 
raiyati holdings, bearing jamas of Rs. 6-2 and Rs. 2-8, 
belonging to one Aruna Kanta Chanda were pur- 
chased by the predecessor in interest of the plaintiff 
and the defendant No. 1 respectively. The plaintiff 
sued for declaration of title and recovery of possession 
with ivasilat with respect to 8 plots of land which, he 
alleged, belonged to the jama of Rs. 6-2. Seven of 
these plots w r ere found to appertain to the latter jama, 
the remaining plot being found to belong to the 
defendant No. 1. It was also found that Aruna Kanta 
had executed a potta purporting to grant a kainu ten- 
ancy in favour of defendant No. 1 with regard to these 
seven plots. The suit was dismissed in the Munsif’s 
Court, but the lower Appellate Court allowed the 
appeal in part, declaring the plaintiff’s title to the 
seven plots and ordering that she should recover 
khas possession with ivasilat to he determined here- 
after. Against this decision the defendants appealed. 
The appeal was lodged In this Court on the 81st July 
1913. On the 1st December 1913, the appeal was 
summarily dismissed by Carnduff and Richardson JJ. 
On the 28th February, an application w 7 as made for the 
review of this order. This application was heard on the 
8th of April ex parte, the previous order of dismissal 
was vacated and the appeal ordered to be heard. The 
respondents urged two preliminary objections against 
the validity of this order, on the grounds that they had 
no notice of the application for review and that the 
appellants should be restricted to the single ground 
upon which the review was based. 
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Babu Kishori Lai Sarkar (with him Baba Bipin 
Beliary G hose a. nd Babu Harish Chandra Hoy), for 
the appellants, submitted that with regard to the 
preliminary objection about want of notice, reference 
should be made to Joy Kumar Dull Jha v. Eshree 
Nand Butt Jha (1). This procedure has been followed 
practically uniformly in this Court for the last 40 years : 
see also Haladhar Jha v. Syed Shah Mahomed (2). 
Regarding the second objection, the fact that it has 
been granted in part in some cases after review or that 
it depends upon the circumstances whether a part or 
the whole of the appeal would have to be dealt with, 
does not bar the power of this Court to consider the 
appeal as a whole. With reference to the merits, the 
lower Court mistakingly based its decision on the 
ground that the land was an occupancy holding and 
hendb Arnna had no right to grant a sub-lease. But 
the appellants were in possession from a time previous 
to the sub-lease and hence , should be considered as 
under-raiyats. Besides the plaintiffs cannot claim the 
rights of a landlord and hence sub-section (1) of 
section 85 of the Bengal Tenancy Act will not apply. 
He is a stranger purchaser and will have to annul 
the encumbrances : see s. 159, Bengal Tenancy Act. 

Babu Hira Lai Sanyal , Babu Purendu Sundar 
Banerjee and Babu Amarendra Nath Bose, for the res- 
pondents, contended that the review order was bad for 
want of notice : see Muhammad Zahir addin v. Nurud- 
din (3). We are the opposite party .- Abdul Hakim v. 
Hem Chandra (4). There is an analogy between an ex 
parte order granting review and an ex parte order 
allowing an appeal though filed beyond the period of 
limitation. Besides, the appellants should be restricted 
to the single ground upon which review was granted • 

(1) (1872) 18 W. It 175. (8) (1903) It Mad L. ,J. 7. 

(2) (1914) I ml. Cas. 880. (4) (1914) I. L.H. 42 Calo. 433. 
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Bhuhanessur Koer v. Ajodliya Singh (l) and Sadar- 
uddin v. Ekranmddin (2). Regarding the merits, 
Arana’s sub-lease was void as contravening s. 85 of the 
Bengal Tenancy Act, lie being merely an occupancy 
tenant and there being no registered lease : Jarip 
Khan v. Dor fa Beiva 3) and Telarn Pramanik v. 
Adu Sheikh (4). We are in the position of landlords 
and hence we need not annul the interests of under- 
raiyats. S. 85(2) of the Bengal Tenancy Act will 
govern our case : Peary Mohun v. Badul Chandra (5), 
Oangadhar Mondal v. Rajendra Nath Ghosh (6), and 
Ashutosh v. Banomali (7). 

Mookerjee and Roe JJ. This is an appeal by the 
defendants in a suit for possession of land upon declar- 
ation of title by purchase at an execution sale and for 
mesne profits. The Court of first instance dismissed 
the suit; upon appeal, the District Judge has reversed 
that decision and has made a decree for ejectment in 
respect of the first seven parcels of land. On the 
present appeal the propriety of the decision of the 
District Judge has been assailed as erroneous in law. 
But before we deal with the questions which arise in 
the appeal, we have to examine two preliminary 
objections taken on behalf of the plaintiff respondent. 

The appeal was lodged in this Court on the 31st 
July 1913. On the 1st December 1913, the appeal was 
summarily dismissed under rule 11, Order XLI of the 
Code by Carnduff and Richardson JJ. On the 28th 
February 1914, an application was made by the 
appellants for a review o ; f this order. The application 
was heard ex parte on the 8th April 1914. The result 

(1) (191 !) 15 0. L. J. 339. 0) (1913) 17 C. \V. N. 403. 

(2) (1913) 19 C. L. J. 225. (5) (1 9 0) I. L. It. 28 Calc. 205. 

(3) (1912) 17 C. W. N. 59. (6) (1913) 17 C. W. X 860. 

(7) (1 913) 19 0. W. N. 412 ; 18 C. L. J. 252. 
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was that the previous order of dismissal, was recall- 
ed and an order was made to the following effect : 
“ The appeal will be heard. Let the record be sent 
for and issue the usual notice.” On behalf of the 
respondent, two objections have been urged against the 
validity of this order, namely, first, that it is inopera- 
tive because made in contravention of rule 4 of Order 
XLVIL of the Code, which requi res that no applica- 
tion for review shall be granted without previous 
notice to the opposite party to enable him to appear 
and be heard in support of the decree or order, a review 
of which is applied for ; and, secondly, that if the order 
be assumed to have been properly made without notice, 
the appellants are restricted to the single ground upon 
which the application for review was based. In our 
opinion, there is no substance in either of these conten- 
tions. 

As regards the first objection, it need not be dis- 
puted, to use the language of Lord Macnaghten in the 
case of Muhamed Zahiruddin v. Nuruddin ( T) that 
as a general rule, no order of review can be made 
without previous notice to the person in possession of 
the decree which is to be reviewed. But the substan- 
tial question is, who is the “ opposite party ” upon 
whom notice of the application should have been served 
in this case. The expression “ opposite party ” is not 
defined in the Code, but it may be taken to inean 
the party interested to support the order sought to 
be vacated or modified upon the application for 
review. Now, what was the order in the present 
case which was sought to be recalled by the appel- 
lants and what was the order which they endeavoured 
to get substituted in lieu thereof? The .order which 
they prayed might be recalled was to the effect that 
the appeal be summarily dismissed; and the order 
(1) (1903) 14 Mad. L. J. 7. 
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which they wished to have substituted in its place 
was that notice of the appea-l be served upon the 
respondent and that the appeal be heard on the 
merits after the record had been received. Can it be 
contended reasonably that the respondent was the 
“ opposite party ” within the meaning of the expres- 
sion in the proviso to rule 4 of Order XLVII, 
that he was in fact interested to appear and support 
the order of summary dismissal, when the only order 
sought to be substituted therefor was that the appeal 
be heard in his presence ? In our opinion, the 
question must be answered in the negative. If we 
acceded to the contention of the respondent, the result 
would be that he would be subjected to needless _ 
harassment from which the Legislature intended to 
protect him by the introduction of rule 11, Order XLI 
of the Code. If it is obligatory upon the Court to 
issue notice upon the respondent when an application 
is made to review an order of dismissal under rule 11 
of Order XLI, the respondent must appear in answer 
to the rule to support the order of dismissal, without 
the record before the Court ; and if the rule is made 
absolute and the appeal directed to be heard, in the 
presence of the respondent, he would have to appear a 
second time to support the decree under appeal. This 
result could never have been intended by the Legisla- 
ture. The view we take is in accord with that adopted 
in Joy Kumar Dult Jha v. Esharee Nund Butt- Jha 
(1), where it was ruled that an application for review 
of an order of dismissal unde'’ section 25 of Act XXIII 
of 1861, which corresponds to rule 11 of Order XLI of 
the present Code, could be granted without the issue 
of any notice to the respondent. That procedure has 
been followed in numerous cases in this Court during 
the last 40 years, though we are informed that latterly 
(1) (1872) 18 V. R. 475. 


1915 

Janaki 
Nath Ho re 

v, 

Peabhasini 
Das ee. 


INDIAN LAW REPORTS. [VOL. XLIIl. 


in one or two solitary instances, amongst which may 
be mentioned Abdul Hakim v. Hem Chandra (1). the 
view has been taken that notice of the application for 
review should be issued upon the respondent. We 
are clearly of opinion that what has been the practice 
of the Court for a long series of years is in conformity 
with the law and that we should not depart from it. 
We may farther point out that if the objection urged 
by the respondent were Veil founded, we could not 
give effect to it, for as was pointed out in the case 
of Haladhar Jlia v. Syed Shall Mahomed(2) where 
a similar objection was unsuccessfully taken, the 
point must be urged before the Division Bench which 
granted the review; it is that Bench alone which 
can consider the propriety of the order previously 
made and either maintain or vacate the original order 
of dismissal. The respondent has made a faint attempt 
to develop an analogy between an ex parte order grant- 
ing, a review and an ex parte order directing that an 
appeal be registered though filed beyond the period of 
limitation or on a memoradum insufficiently stamped ; 
on this basis, it has been argued that in the former 
precisely as in the latter class of cases, the respondent 
is not bound by the order made in his absence and is 
competent to question its validity when the appeal is 
cal led on for final disposal in his presence . But, plainly 
there is no real analogy between the two classes of 
cases. It cannot be maintained for a moment that, the 
order in the present case was made without jurisdiction 
and we are not prepared to adopt the view indicated 
in Abdul v. Hem Chandra (1) that the order made 
without notice is a nullity. Even if the contention 
of the respondents that notice is essential is well- 
founded, it shows at best that the order has been made 
irregularly or with material irregularity in the exercise 
(1) (1014) I. L. U. 42 Calc. 432. (2) (1014) 25 Ind. Cas. 880. 
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of the jurisdiction possessed by tlie Judges who granted 
the review. That order, consequently, can neither be 
ignored nor vacated by us. But it is not necessary to 
deal with this aspect of the case in fuller detail, because 
in our opinion the order was properly made, though 
notice of the application for review was not served 
on the respondent. 

As regards the second objection that the appeal 
should be restricted to the single ground which was 
made the basis of the application for review, we are 
of opinion that it is entirely unfounded. No doubt, 
it was ruled by the Court in Bhnbanestvari, Koer v. 
Ajodhyci Singh (1). that an application for review 
may be granted in part ; and as pointed out in Sadar- 
uddin v. Ekramuddin (2), whether the entire case is 
or is not reopened when a review has been granted, 
must depend upon the circumstances of each indivi- 
dual case. But it is plain that in this case the entire 
appeal is open because, as was pointed out. in Lukhi 
Narain v. Ram Chandra (8), when an appeal is ad- 
mitted under rule 12 of Order XLI of the Code, the 
appeal cannot be restricted to one or more grounds 
specified in the memorandum of appeal ; the whole 
appeal is before the Court when the case is taken up 
for final disposal. We hold accordingly that all the 
grounds taken in the memorandum of appeal may be 
considered by us. 

We now turn to the merits of the appeal. The 
case was argued in the Courts below on the assump- 
tion that the land in dispute constituted an occupancy 
holding of one Arun Kanta Chunder who granted a 
permanent sub-lease on the 8rd December 1899, to the 
first defendant. The case for the defendant is that 
at the time when this sub-lease was granted, he was 
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already in occupation as a tenant, and that the sub- 
lease did not create any new tenancy. This sub-lease 
contravened the provisions of section 85 of the Bengal 
Tenancy Act, as it created a term exceeding 9 years 
and would not have been admitted to registration, if it 
had been stated in the document that the grantor was 
an occupancy raiyat. But the title of the defendant 
does not depend upon the sub-lease. He has been in 
possession from a period antecedent to the lease upon 
payment of rent to his grantor, and has thus acquired 
the status of at least an under-raiyat. The question 
is, whether the plaintiff is entitled to eject him. 

The plaintiff purchased the holding at a sale held 
in execution of a decree for arrears of rent on the 
21st January 1901, and instituted this suit on the 
4th December 1911, to eject the defendant as a tres- 
passer. It is plain that there is no room here for the 
application of the principle recognized in Manik 
Borai v. Bani Oh. Mandal (1) and Arab Ali v. R ichi- 
muddi (2), namely, that when a person has granted a 
lease on the allegation that he had such interest as 
entitled him to create a valid lease in favour of the 
grantee, the doctrine of estoppel operates between the 
grantor and grantee ; in other words, that it is not 
competent to the grantor to show that the recitals in 
the document as to his status are incorrect and that on 
the true state of facts, he had no authority to create 
the lease. Here the question does not arise between the 
grantor and the grantee, and the sub-lease is conse- 
quently liable to be attacked as void, on the principle 
explained in Jarip Khan v. Dorfa Beiva (3) and 
Telam Paramanik v. Adu Sheikh (4) The plaintiff 
is a purchaser at a sale held in execution of a decree 
for arrears of rent and we have to investigate his 

(1) (1910) 13 0. L. J. 649. (3) (1912) 17 0. W. N. 59. 

■ (2) (1911) 13 C. L. J. 656. (4) (1913) 17 C. W. N. 468. 
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rights and privileges. In this connection our atten- 
tion has been invited to two classes of cases, where 
two distinct principles have been recognised. In 
the first class of cases, namely, in Amirullah v. 
Nazir (1), and Lai Mahomed v. Jagir Sheikh (2), 
the doctrine was recognised that the landlord of 
an occupancy raiyat, who has purchased the interest 
of the raiyat and is thus brought into direct con- 
tact with the under-raiyat inducted on the land by 
the occupancy raiyat, cannot, in view of the provi- 
sions of section 22 of the Bengal Tenancy Act, seek 
tjie benefit of sub-section (I) of section 85 which 
provides that if a raiyat sublets otherwise than by a 
registered lease, the sub-lease shall not be valid against 
the landlord, unless made with the landlord’s consent. 
In the second class of cases, namely, Peary Mohun 
Mookerjee v. Badul Chandra Bagdi (3), Gangadhar 
Mondal v. Eajendra Nath Ghosh (4) and Ashutosh v. 
Banomali (5), the principle is enunciated that when 
a landlord purchases the occupancy holding at a sale 
in execution of a decree for arrears of rent, it is not 
necessary for him to annul the interest of the under- 
raiyat as an encumbrance, because it is an interest 
which is not valid against him, by virtue of sub- 
section ( 1 ) of section 85. The case before us is not 
covered by either of these two principles. We have 
not here to deal with the case of a landlord who has 
purchased by private alienation or at a sale held in 
execution of a decree for arrears of rent. We have to 
investigate the case of- a stranger who has purchased at 
a sale held in execution of a decree under Chapter XIY 
of the Bengal Tenancy Act. His rights are clearly 
regulated by the provisions of that chapter. Section 

(!) (1905) I. L. R. 34 Calc. 104. (4) (1913) 17 C. W. N. 860. 

12) (1909) 13 C. W. N. 913. (5) (1913) 19 C. W. N, 412 ; 

(3) (1910) I. L. R. 28 Calc. 205. 18 C. L. 3. 252. 
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159 provides that where a holding is sold in execution 
of a decree for arrears due in respect thereof, the pur- 
chaser shall take subject to the interests defined as 
‘protected interest’ but with power to annul the inter- 
ests defined as ‘" encumbrances.” Section 160 defines 
“ protected interests. 5 ' Section 161 defines the term 
‘encumbrance ’ to mean a lien, sub-tenancy, easement 
or other right or interest created by the tenant on liis 
tenure or holding or in limitation of his own interest 
therein and not being a protected interest as defined 
in section 160. The sale, in this case was held under 
Chapter XIV, and, consequently, must be deemed to 
authorise the purchaser to annul all encumbrances 
mentioned in section 161. But the plaintiff contends 
that as he is a purchaser at tlie instance of the land- 
lord, he is the landlord within the meaning of section 
85 and that as against him the sub-tenancy of the 
defendants is not valid. To give effect to this conten- 
tion of the respondent, it would be necessary to read 
into section 85, words which do not find a place there. 
We should have to read and construe section 85 as if it 
provided that sub-leases by the occupancy raiyat shall 
not be valid against his landlord nor as against a 
person who has purchased at a sale in execution of a 
decree for arrears of rent held at the instance of the 
landlord. The obvious answer to the contention of 
the respondent accordingly is that these or similar 
words are not in section 85. Tlie substance of the 
argument is a choice between two conflicting posi- 
tions. One possible view is that as the sub-tenancy 
is not valid against the landlord, when he takes 
proceedings to enforce the decree for arrears of rent 
and brings the holding to sale, lie does so on the 
assumption that the sub-tenancy does not exist ; that 
is, he acts in a manner contrary to the express 
language of section 159, The other possible view 
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is that the landlord acts in conformity with sec- 
tion 159, and that the property is sold with liberty 
reserved to the purchaser to annul the sub-tenancy. 
If the landlord himself happens to purchase, it 
becomes superfluous for him to proceed in the 
manner provided in section 167 by service of notice 
upon the encumbrancer, because as soon as he is 
brought into direct contact with the sub-tenant, he is 
entitled to take up the position that the sub-tenancy 
as against him is not valid. On the other hand, 
if the property passes into the hands of a stranger, 
he takes the requisite steps under section 167 to annul 
the sub-tenancy. This view does not involve any 
hardship upon the purchaser, nor does it tend to 
depreciate the value of the holding as was apprehended 
by the respondent. We may add that the question 
which now requires decision was left open for 
consideration in the case of Ashutosh v. Banomali ( 1), 
and after full consideration of the arguments addressed 
to us we are of opinion that it should be answered 
against the respondent. 

The result is that this appeal is allowed, the decree 
of the District Judge set aside and that of the Court 
of first instance restored with costs both here and 
in the Court of Appeal below. The effect of our 
decision will be that the defendants will be tenants 
under the plaintiff in respect of the first seven parcels 
of land. 

N. C. S. Appeal allowed. 
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Before Imam J. 

SUK OMARI GHOSE 

V. 

GOPI MOHAN GOSWAML* 

Costs — Principal and Agent — Costs between Principal and Agent in a suit 

for account — Manager, liability of for costs — Presidency Small Cause 

Courts Act (XV of 1882), s. 22 — Practice. 

In the matter of: costs, the Court’s discretion is to be exercised with 
special reference to all the circumstances of the case including the conduct 
of parties. , .. -Oy.' ^ 

Sheo Dyal Tewari Choudhury v, Biskungth Tiwari Choudhury (1) 
referred to. 

If a person takes up the management of another’s estate arid collects 
and disburses moneys, he must be ready with his account; and if las 
failure to perform this obvious duty necessitates a suit, then he must 

• pay the costs. 

Colly er v. Dudley (2) referred to 

So, where a manager has deliberately set up a false defence, and on 
being ordered to render an account, submits a false account and suppresses 
important documents thereby hampering aud prejudicing the inquiry, 
it is only right that he should pay the full costs of, and incidental to, 
the suit. 

Ua mgopaul Chatterjee v. Bhoban M ohan Banerjee (3) and 11 a rrinat ** 
Rai v Krtshnt Kumar Bakhshi (4) referred to. 

Because in a suit for an account a sum of money less than Rupees 1,000 
was found due by the defendant, it does not follow that such a suit should 
have been instituted in the Presidency Small > Cause Court, and that the 
provisions <pf s. 22 of the Presidency Small Cause Courts Act apply. 

9 Original Civil Suit No. 176 of 1910 and Small Cause Court Transfer 
Suit No. 3 of 1910. - 

(l) (1868) 9 W. R. 61, 63. (3) (1864) Coryton’s Rep. 128. 

* (2) (1833) % L. J. Ch 15. (4) (1886) I. ^ R. 14 Calc. 147, 159 
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This was a suit for account brought by the plaint- 
iffs against the defendant, who had been manager of 
certain property situated outside Calcutta belonging 
to the late Mr. Lai Mohan Chose. A preliminary 
decree had been passed for an account to be taken 
before the Assistant Referee; and the matter came 
before Imam J. for further directions on the Assistant 
Referee’s report. 

Prior to the institution of this suit in the High 
Court, the defendant had filed a suit against the plaint- 
iffs in the Presidency Small Cause Court for the 
recovery of arrears of Salary. The plaintiffs did not 
dispute the claim, but had demanded from the defend- 
ant an account of his management ; and on his 
denying that he was accountable at all, they filed the 
present suit in the High Court and obtained an order 
for the removal of the defendant’s suit in the Presi- 
dency Small Cause Court for trial with this suit in the 
High Court. 

Mr. II. D. Boss and Mr. B. K. Ohose, for the 
plaintiffs. 

Mr. S. R. Das, for the defendant. 

Imam J. This matter comes up for further direc- 
tion on the Assistant Referee’s report. The principal 
question involved in it is one of costs. The defend- 
ant had sued the plaintiffs for arrears of salary 
amounting to Rs. 1,886-12-6 in the Small Cause Court 
of Calcutta. The plaintiffs then instituted this suit in 
this Court for account against the defendant. The 
suit in the Small Cause Court was removed to this 
Court for trial with this suit. The plaintiffs repre- 
sent the estate of the late Mr. Lai Mohan G-hose, and 
it is the common case of the parties that in 1908 the 
defendant was the Manager of the Bairagadi estate 
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belonging to the deceased. In answer to the claim of 
the plaintiffs for account, the defendant in his written 
statements stated that he was not accountable to the 
plaintiffs nor had he been accountable to the late 
Mr. Ghose, inasmuch as he had fully explained to the 
latter all his dealings with the said estate and his 
management thereof. The plaintiffs admitted the 
defendant’s claim to Rs. 1,886-12-6 as arrears of salary. 
A preliminary decree was passed for accounts which 
were directed to be taken before the Assistant Referee. 
In the state of facts filed by the defendant he showed 
Rs. 14 or thereabouts as balance due to him. The 
plaintiffs disputed the accuracy of that account and 
sought to surcharge and falsify the defendant’s state 
of facts and alleged that he had not accounted for 
various sums received by him as Manager, and that he 
had entered certain fictitious payments in his account. 
After a prolonged enquiry extending over 60 days or 
more, the Assistant Referee has reported that the 
defendant has failed to account for Rs. 716 out of the 
moneys collected by him as Manager of the said 
Bairagadi estate. Prom the report of the Assistant 
Referee, which stands Confirmed by effluxion of time, 
it appears that the book most important for the 
enquiry, viz., the Talab-baki, was suppressed by the 
defendant though he had been called upon to produce it. 

He has been guilty of suppression of other material 
documents also. Judging from the Assistant Referee’s 
report the defendant’s conduct deserves the fullest 
condemnation. His motives have been described by 
the Assistant Referee as “ not honest from the outset.” 
The Court’s discretion in the matter of costs, as was 
explained in Sheo Di/al Ternary Choudhury v. 
Bishunath Teivari Ohoudhry (1), is to be exercised 
With special reference to all the circumstances of 
(1) (1868) 9 W. R. 6t, 63. 
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flie case including the conduct of parties. A person 
who takes up the management of another’s estate and 
collects and disburses moneys has to be ready with 
his account. His failure to perform the obvious duty 
necessitates a suit, and he must pay the plaintiffs 
costs: Colly er v. Dudley (1). In the present suit it 
is not merely an unreadiness to account that stands 
to the discredit of the defendant, but he set up a 
deliberately false defence that he was not account- 
able at all, and, when decreed to render an account, 
submitted a false account and suppressed important 
documents thereby hampering and prejudicing the 
enquiry before the Assistant Referee. In view of 
the bond fide and honest character of the plaintiffs 
suit and the reprehensible conduct of the defendant, 

I am clearly of opinion that the plaintiffs should be 
allowed full costs, including costs of, and incidental 
to, the enquiry. The case of Ram Gopal Chatter jee 
v. Bhuban Mohan Banerjee (2) is in point. There is 
also a higher authority in Hurrinath Rai v. Krishna 
Kumar Bakshi (3), in which their Lordships of the 
Privy Council ordered the defendant to pay the costs 
inasmuch as lie had taken the untruthful course of 
denying his receipts, his fiduciary position, and his 
accountability in toto. 

Mr. S. R. Das, on behalf of the defendant, objects to 
costs being allowed to the plaintiffs on the ground 
that the suit for account should have been filed in 
the Small Cause Court. He maintains that the Assist- 
ant Referee having found that only a sum of Rs. 7i6 
had remained unaccounted for, the claim was well 
within the jurisdiction of the Small Cause Court, and 
the plaintiffs having obtained a decree for less than 
Rs. 1,000 in this Court, they are not entitled to any 

(1) (1823) 2 L. J. Cli. 15. (2) (1864) Gory ton 126. 

(3) (1886) I. L. E. 14 Calc. 147, 159, 
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costs under the provisions of section 22 of the 
Presidency Small Cause Courts Act. I cannot accede 
to this contention inasmuch as the plaintiffs could 
institute their suit in the Small Cause Court only if 
they were in a position to appraise its value within 
the pecuniary jurisdiction of that Court, which they 
could not do on the facts of this case. The sum 
ascertained by the Assistant Referee has been arrived 
at by an enquiry. I do not think that a suit for 
account without a claim to a specific sum within the 
competence of the Small Cause Court can lie in that 
Court. But even if it were conceded that this suit 
was cognizable by the Small Cause Court, I would not 
hesitate to certify that it was fit to be brought in the 
High Court. 

For these reasons, I allow full costs on Seale No. 2 
to the plaintiffs, including reserved costs, if any. 
The costs will include the enquiry- before the Assist- 
ant Referee and the Commission at Dacca. 

The defendant will get the costs of the Small 
Cause Court transferred suit on the Small Cause 
Court scale. To the defendant is decreed the sum 
of Rs. 1,370-9-71 from the plaintiffs on account of 
salary. Out of the said sum the sum of Rs. 1,170-12-6 
will carry interest at 6 per cent, from the date of the 
Assistant Referee's report till the date it came to be 
filed. 

The amount deposited by the plaintiffs in the 
Small Cause Court transferred suit, or any portion 
of it, will not be withdrawn by the defendant till the 
costs of both parties have been ascertained. The 
plaintiffs will get the costs of this application. 

W. M. C. 

Attorney for the plaintiff : S. 0. Mukerjee. 

Attorney for the defendant : H. N. Butt. 
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APPELLATE CIVIL. 

Before D. Chatterjee and Chapman JJ. 

BHIKARIRAM BHAGAT 

IK 

MAHARAJ BA HADUR SINGH.*' 

Occupancy Right— Incidents of another tenancy under the same landlord but in 

different localities in the occupation of the occupancy raiyai — Bengal 

Tenancy Act (VIII of 1885), s. 182 . 

The provisions of the Bengal Tenancy Act are applicable to a tenancy 
for building a shop in a market in which the tenant afterwards came to 
reside, where the tenant has occupancy right in certain jamas under the 
same landlord in a different village from before the acquisition of the ten- 
ancy for building the shop. 

Golam Mowla v. Abdool Sowar Mondul (1). Protap Chandra Das v. 
Blseswar Pramanick (2), Kripa Nath Chakrabutty v. Sheikh Ann (3) and 
Harihar Chatterjee v. Dinu Bern (4) referred to. 

Second Appeal by Bhikariram Bhagat and others, 
the defendants. 

The appeal arose out of a suit for ejectment, on the 
defendants not complying with the notice to quit. In a 
previous suit by the plaintiff for ejectment against the 
defendants as trespassers on the lands in suit, it was 
decided that the defendants held the land in suit as 
tenants and could not therefore he ejected as trespass- 
ers. The case for the plaintiff was that the defendants 

** Appeal from Appellate Decree, No. 572 of 1913, against the decree 
of E. Panton, District Judge of Murshidabad, dated Sep. 25, 1912, 
modifying the decree of Debendra Bijoy Bose, Subordinate Judge of 
Murshidabad, dated June 30, 1911, 

(1) (1893) 13 C. L. J. 255. (3) (1906) 10 C. W. N. 944. 

(2) (1904) 9 0, W. N. 416. (4) (1911) 14 0. L, J. 170. 
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liad been holding the lands without any permanent 
right for about ten years and had built a pakka house 
on one of tire plots in dispute without any right or 
permission from the plaintiff. 

The defendants denied possession of plots other 
.than the one on which the house stood and contended, 
■inter alia, that as they held many raiyati jamas under 
the plaintiff elsewhere, they held in their permanent 
occupancy right the remaining plot in dispute in the 
present suit where they had built their pakka house 
more than 12 years before the present suit, with the 
knowledge of the plaintiff, that as such the suit was 
barred by estoppel and limitation, and that, they were 
not liable to be ejected, and even if they were, they 
were entitled to compensation for the house. They 
further pleaded that no notice to quit was ever served 
on them, that the alleged notice was not legal and 
sufficient and that the plaintiff was not entitled 
to any compensation. 

The learned Subordinate Judge held that the de- 
fendants were not in possession of plots other than the 
one on which the house stood and partially decreed the 
suit. He declared the plaintiff’s right to eject the 
defendants on payment by the former of a sum. of 
Rs. L200 as compensation for the buildings. Against 
this the plaintiff appealed, his contention being that 
the defendants were not entitled to any compensation. 
The score of the appeal was widened by the cross- 
objection of the defendants in which they challenged 
the finding that they could be ejected at all. The 
learned District Judge allowed the appeal with costs 
and modified the decree of the lower Court by declar- 
ing that the defendants were entitled to remove the 
buildings from the land and allowed, them six months’ 
time from the decree to do this. This provision was 
made in lieu of the provision as to compensation in 
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the decree of rhe Court of first instance. The cross- 
objection was dismissed. 

The defendants thereupon appealed to the High 
Court. 

Babu Bamchandra Majumdar (with him Babu 
Nagendranath Sen), for the appellants. Section 182 
of the Bengal Tenancy Act applies. An occupancy 
raiyat acquires the same right in othev jamas that he 
may have in the locality. It is not even necessary for 
the acquisition of such right in the new jama that 
the tenant should hold under the same landlord : 
Golam Mowla v. Abdool So war Mondiil (1), Protap 
Chandra Das v. Bisesivar Pramanick (2), Kripa Nath 
Chakra butty v. Sheikh Anu (3), Harihnr Chatterjee v. 
Dinu Bera (4). 

On the question of limitation, I contend that the 
District Judge is wrong in thinking that adverse 
possession for more than 12 years is needed to create a 
bar. Just 12 years is enough. We set up a perman- 
ent right. See section 45, Bengal Tenancy Act. 

Babu Divarka Nath Chakravarti , for the respond- 
ent. My learned friend has misunderstood the cases 
cited by him. The cases do not support the extreme 
contention that occupancy right may be. acquired in 
all cases. It would be absurd to hold so. The original 
purpose of the tenancy must be looked to. Occu- 
pancy right can only be acquired in agricultural lands 
or in homestead. Where the original object was 
neither of the two, the tenant cannot acquire occu- 
pancy right. The landlord has rights as much as 
anvbody else. 
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[Judgment was reserved for a fortnight and then 
another week to allow parties to come to terms. The 
respondent was unwilling to settle the matter.] 

D. Chatterjee and Chapman JJ. The defendants 
were raiyats holding certain jamas under the father 
of the plaintiff at Nalhati. When the Bokhara station 
on the Nalhati- Azimganj Railway (broad gauge) was 
opened, the father of the plaintiff wanted to establish 
a bazar. To do so he wanted shop-keepers to settle on 
his lands near the station. The defendant Bhikhari 
was asked to come and open a shop and he did 
come and was given some lands to build his shop 
which would necessarily be his dwelling house also. 
He built a katcha thatched house and held his shop 
there for a time. Then after a short time he built a 
pakk'i room and subsequently other pakka rooms and 
resided with his family there and held his shop as 
well. He acquired several raiyati jamas in this 
place also under, the plaintiff, so that he is a raiyat 
under the plaintiff at Nalhati as well as this place 
called Sanko or Raipur Telkal. Being a raiyat at 
Nalhati lie acquired the lands for building the shop 
where he resided and then he became a raiyat at 
Raipur Telkul or Sanko and resided in the shop- 
building and carried on his agricultural operations 
from there. 

The plaintiff, at first, sued to evict him as a tres- 
passer but failed, the Court holding that the defendants 
were tenants and could not be ejected without a proper 
notice. " 

This suit was then brought after the service of a 
notice. The question whether the tenancy is governed 
by the Transfer of Property Act or by the Bengal 
Tenancy Act was raised in the previous case, but in 
view of the finding on the question of notice the 
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Court did not think it ..necessary to go into the ques- 
tion. In this ease the trial Judge heLd that, as the 
land was originally taken, for building a shop, it was 
governed by the Transfer of Property Act and made a 
decree for ejectment on the payment of Rs. 1,200 as 
compensation. On appeal by the plaintiff and cross- 
appeal by the defendants, the learned District Judge 
decreed the entire suit, allowing the defendants time 
to remove the materials of their pakka house. 

In second appeal, it has been contended that both 
the Courts below are wrong in not applying the provi- 
sion of the Bengal Tenancy Act. We think this conten- 
tion is supported by a number of decisions of this Court 
dating back from 1898. 'In the case Golam Moivla v. 
Abdool Sowar Mondul (1), Mr. Justice Rampini held 
that if a raiyat holding/o^es with occupancy rights in 
a. village holds basta land in the same village, not as 
a raiyat but separately from his raiyati holding, he 
would, in the absence of a local custom to the contrary, 
have a right of occupancy in the homestead also. It is 
not clear from the report whether the homestead and 
the jote were held under the same landlord. Then in 
the case of Protap Chandra Das v. Biseswar Pra- 
manick (2), the homestead was under one landlord and 
the Jote under another in the same village. Mr. Justice 
Geidt held that section 182 of the Bengal Tenancy Act 
applied. Mr. Justice Ghose did not think it necessary 
to go into the question. This was in 1901. Then in 
1906 came the case of Kripa Nath Chakrabutty v. 
Sheikh Anu (8), in which Rampini and Mookerjee JJ. 
held that the homestead and the raiyati need not be 
in the same village or under the same landlord and 
section 182, Bengal Tenancy Act, applied when both 
were different. The above cases were followed by 
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Mookerjee and Teuapn JJ. in the case of Harihar 
Chatterjee v. Dimi Beret (l), and it was held that for 
the application of section 182 of the Bengal Tenancy 
Act it was not necessary that the homestead and the 
raiyati should be either in the same village or under 
the same landlord. Under these rulings, the defendants 
would be holding the homestead lands at Sanko sub- 
ject to the provisions of the Bengal Tenancy Act from 
the beginning. 

But supposing that during the first 2 or 3 years 
during which the defendants merely held their shop 
and resided on the disputed land, and held jotes at 
Nallmti, they could not invoke the aid of section 182 
of the Bengal Tenancy Act, there can be no manner 
of objection under a long course of rulings of this 
Court to their claiming the protection of that section 
after they became agriculturists at Ban ko and carried 
on agriculture from their residence at Sanko which 
was also used as a shop. The incidents of their tenure 
of the homestead are, therefore, governed by the Bengal 
Tenancy Act as no local custom to the contrary is 
alleged or proved. The suit for ejectment, therefore, 
fails. As the parties have not been able to agree as 
to the rent payable for the homestead, that must form 
the subject of a separate suit. 

The appeal is allowed and the suit of the plaintiff 
dismissed with costs in all Courts. 
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Before Chaudhuri J. 

ADMINISTRATOR-GENERAL OF BENGAL 

v . 

A. D. CHRISTIANA.* 

Will— Succession Act ( X of 1365 ) ss. 811,312 — Demonstrative legacy — 
Interest , whether payable on a demonstrative legacy— Where no time 
for pay merit -fixed by will , the time from which interest runs. 

Where a testator had bequeathed legacies to several grandchildren 
named in the will to be paid from the sale proceeds of certain house 
property after the death of a daughter arid the marriage of a grand- 
daughter and it was contested that inasmuch as there is no specific 
provision in the Succession Act for the payment of interest on demonstra- 
tive legacies, no interest was payable : — 

Held , (a) that interest is payable upon demonstrative legacies ; and (b) 
that where there is no time for payment fixed, although the amount is 
expressly made payable out o f a particular fund, the case is governed by 
the principle laid down in Lord v. Lord (1), and s. 311 of the Succession 
Act applies. Also held) that the rate of interest is 4 per cent per annum. 

Lord v. Lord (1), Chinnam Eajamarmar v. Tadilconda Ramachendra 
Rao (2), Mullins v. Smith (3), and In re Wolford , Kenyon v. Wolford (4> 
referred to and followed. 

In tills case the Administrator-General for Bengal 
took out an originating summons for the determina- 
tion of certain questions which had arisen in connec- 
tion with the administration of the estate of one 
Alexander Watson Christiana, who died in Calcutta 
leaving a will dated 1st October 1897. Probate of the 
will was granted on 10th January 1898 to the exe- 
cutor appointed by the will who administered the 

® Original Civil Suit No. 597 of 1915. 

(1) (1867) L.R. 2 Ch. App. 782, 789. (3) (1860) 1 Drew & Sm. 204. 
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estate until i3th January 1911, when he transferred 
the estate to the Administrator-General of Bengal 
under the power given to him by the will and the 
power vested i n Mm by s. 31 of the Administrator- 
General’s Act (I of 1874). 

By his will the testator after giving certain 
annuities and legacies, which are immaterial for the 
purposes of this report, made ‘the following bequests 
and dispositions : “ To my grandchildren named in 
the margin I leave Rs. 1,000 each from the sale of 
house No. 8, Lindsay Street and my half share of 
house No. 4, Crooked Lane that is after the death of 
my daughter Mrs. Georgiana Harriet Russell and the 
marriage of iny granddaughter Florence Elder.” 

With one exception the grandchildren referred to 
in the bequest were alive and had attained majority ; 
and the time for the payment of the legacies and the 
distribution of .the. residue had arrived. The ques- 
tions that had arisen and- which the Court was asked 
to determine were : 

(?) Whether interest is payable out of the estate 
of the testator on the legacies of Rs. 1,000 to each of 
.the surviving grandchildren named in the margin of 
the will and the representative of the deceased grand- 
child, and if so, from what date and at what rate ? 

(ii) Amongst whom is the residue of the estate 
divisible ? 

Mr. M. Zorctb, for the Administrator-General of 
Bengal, with reference to the question as to payment 
of interest upon a legacy when no time has been fixed, 
referred to the case of In re Wolford , Kenyon v. 
Wolford (1). 

Mr. R. C. Bonnerjee, for Alexander Danvers Chris- 
tiana and Louisa Amelia Sinclair, submitted that the 

' jl) [4912] 1 Ch. 219. : 
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will directed that the residue was to be divided 
equally among the testator’s sons and daughter ; and 
that the daughter intended to be benefited was Mrs. 
Sinclair. 

Mr. H. G. Pearson, on behalf of Mrs. Elizabeth 
Christiana Swaries as administratrix of the property 
and credits of Georgiana Harriet Russell and on behalf 
of herself and other the grandchildren legatees and 
the representative of a deceased grandchild legatee, 
contended that although the legacies to the grand- 
children named in the margin of the will were 
demonstrative legacies, a demonstrative legacy is from 
most points of view a general legacy : see Jarman on 
Wills, 6th edition, p. 1069, and Mullins v. Smith (1), 
therefore either s. 311 or s. 312 of the Succession Act 
is applicable according to the circumstances of the 
case. Inasmuch as in this case there was no express 
direction fixing the date of payment, s. 311 of the 
Succession Act applied. He also referred to Williams 
on Executors, 10th ed., p. 913. 

Chaudhuri J. This suit relates to the estate of 
one Alexander Watson Christiana. He left a will 
dated the 1st October 1897. On the 10th January, 1898, 
probate was granted. The Administrator-General is 
now in possession of the estate. The following ques- 
tions have arisen, and the plaintiff is desirous to have 
them determined by this Court, (i) Whether interest 
is payable out of the. estate of the testator, on the 
legacies of Rs. 1,000, to each of the surviving grand- 
children named in the margin of . the said will and 
the representative of a deceased grandchild, and, if so 
from what date and at what rate? (ii) Amongst 
whom, in the events which have happened, is the resi- 
due of the estate of the testator, after payment of the 
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aforesaid legacies of Rs. 1,000 each, and interest 
thereon, if any, divisible, and in what shares and 
proportions is it so divisible ? The paragraphs in the 
will relating to the legacies run thus:— “To my 
grandchildren named in the margin I leave Rs. 1,000 
each from the sale of house No. 8, Lindsay Street and 
my half share in house No. 4, Crooked Lane, that is 
after the death of my daughter Mrs. Georgiana Harriett 
Russell, and the marriage of my granddaughter 
Florence Elder. 1 ” These legacies are demonstrative 
legacies, and the question is as to whether any 
interest is payable upon these legacies. The Succes- 
sion Act, section 311 provides “where no time has 
been fixed for the payment of a general legacy, interest 
begins to run from the expiration of one year from 
the testator’s death.” There are certain exceptions to 
that section to which I need not refer at present. 
Section 312 deals with the question of interest 
where time lias been fixed for payment of a general 
legacy. The first point argued in this case is that 
inasmuch as there is no specific provision for pay- 
ment of interest for demonstrative legacies, no in- 
terest was payable in this case. It has, however, 
been held in the case of Chinnam Rajamannar v. 
Tadikonda Pamachendra Rao (1), that the law in 
England relating to interest on a demonstrative 
legacy is applicable to sections 130 and 131 of the 
Probate and Administration Act, which correspond to 
sections 311 and 312 of the Indian Succession Act. 
The learned Judges held in that case that the absence 
of a distinct provision in regard to the payment of 
interest on demonstrative legacies did not imply 
aii intention to disallow' interest in such cases. They 
approved and folio w r ed the case of Mullins v. Smith 
(2). 1 follow the decision of the Madras Court and 
(1) (1905) I. L. R. 29 Mad. 155. (2) (1800) l Drew & Sm. 204. 



VOL. XLTIL] 0 A LCUTTA SERIES. 


205 


hold that interest is payable on demonstrative legacies. 
The question is whether section 311 or 312 is appli- 
cable to this case, that is to say, whether a time 
has been fixed, for the payment of the legacy, or 
whether there is no fixed time for such payment. 
The principle applicable to cases of this kind has been 
laid down by Lord Cairns L. J. in the case of Lord v. 
Lord ( 1) in these terms. “ The rule of law is clear, and 
there can be no controversy with regard to it, that 
a legacy payable at a future day carries interest only 
from the time fixed for its payment. On the other 
hand, where no time for payment is fixed, the legacy 
is payable at, and therefore bears interest from, the 
end of a year after the testator’s death, even though 
it. be expressly made payable out of a particular fund 
which is not got in until after a longer interval.’' 
That principle has been upheld and followed in 
Re Wolford , Kenyon v. Wolford (2). Here there is 
no express direction fixing the date of payment. It 
seems to me to be a case covered by the ruling in 
Lord v. Lord (1), .that- is to say, that there is no time 
for payment fixed, although the amount is expressly 
made payable out of a particular fund, which was 
not to be got in until after a longer interval. The 
testator said that lie was leaving Rs. 1,000 each to 
the grandchildren, that it was to be paid out of the 
sale of the premises 8 Lindsay Street and liis share 
in 4 Crooked Lane, and that such sale was not to take 
place till after the death of Mrs. Georgian a Harriett 
Russell and the marriage of his granddaughter, 
Florence Elder: Mrs. G-eorgiaua Harriett Russell died 
on the 13th February 1915, and Florence Elder was 
married on the 30th June 1909. Therefore it seems 
to me to be a case which is governed by the deci- 
sion I have referred to, and in that view I think 
(1)(1867)JL,, R, -2 Oh. App. 782, 789, (2) [1912] 1 Oh, 219, 225. . 
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section 311 of the Succession Act applies. It is 
necessary to refer to Exception (2) to that section. 
This is a case where the testator is not the parent, 
but a mere remote ancestor. I understand that the 
legatees, Elizabeth Christiana Swaries and Jessie 
Houston Russell, have attained majority, but it is 
unnecessary to refer to their case, because no distinc- 
tion is made in the section in respect of adults and 
minors. Now about the rate of interest. The Act 
provides 4 per cent, which will be the rate allowed 
upon these legacies. The further question is about 
the division of the residue. The clause in the 
will dealing with it runs thus : — “ The remaining 
portion as well as the balance of the accumulated 
interest or any other money that may be due is 
to be equally divided among my sons and daughter.” 
I have examined the original will, and learned 
counsel appearing for the parties have also seen it. 
There is no question that the expression “daughter ” 
there is in the singular, and there is no mistake 
in the copy annexed to the plaint. The diffi- 
culty that has arisen is owing to the fact that the 
testator had two daughters, and the question is, to 
which of these daughters does this clause refer; and, 
if it is uncertain, can it have any effect so far as the 
daughters are concerned. It is clear to my mind 
that the daughter referred to in that clause is Louisa 
Amelia Sinclair. The residue is only to be divided 
after the payment of the legacies, which can be only 
ascertained after the death of the daughter, Mrs. 
Georgiana Harriett Russell, and therefore there is only 
one daughter left at the time of the division of the 
residue, and that daughter is Louisa Amelia Sinclair. 
Therefore the residue is to be divided according to 
the ordinary rule, there being two sons and one 
daughter. Costs of this suit of all the parties to 
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come out of tlie estate. The costs of the Adminis- 
trator-General to come out of the estate as between 
attorney and client to he fixed on scale No. 2. 

Attorneys for the Administrator-General: Morgan 
4 - Co. 

Attorneys for A. D. Christiana and Mrs. L. A. 
Sinclair: Watkins § Co. 

Attorneys for Mrs Swaries and grandchildren: 
Leslie 4* Hinds. 

W- M. c. 


APPELLATE CIVIL. 

Before Woodroffe and Newbould JJ. 

EUSUFFZEMAN SARKAE 

v. 

SANOHIA LAL NAHATA. 5 " 

Execution of Decree — Decree-holdei — Payment of money by Judgment- 
debtor by way of interest — Notification of the payment to Court — Certi- 
fication of the payment — Civil Procedure Code (Act V of .1903) 
0. XXI, r. 2— Limitation Act (XV of 1877) ss. 19, 20. 

A decree-holder who has received a certain sum of money by way of 
payment of interest might either apply to certify payment before execution 
or might do so on his application for execution of the decree. 

On the 17th February, 1906, the plaintiff obtained a decree aud on the 
18th May, 191 1 , he applied for execution. At the time of the application 
lie notified to the Court that he had received a certain sum on the 1 9th 
June, 1908, from fcjie judgment-debtor towards interest and alleged that 
the execution was not barred by limitation 

Held , that the notification to the Court of the receipt of the sum paid 
by the judgment-debtor was all that the decree-holder had to do in order 

Appeal from Appellate Order, No. 11 of 1 913, against the order of 
the District Judge of Rangpur, dated Sep. ‘23, 1912, reversing the order of 
Bipin .Chandra Chatterji, Munsif of Rangpur, dated Jan. 29, 1912. 
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to certify payment, and 0. XXL r. 2 of the Code of Civil Procedure did 
not stand in the way. 

Appeal by Easaffzemau Sarkar and others, the 
j udgmen t-de btors. 

On the 17th February, 1906, one Sanchia Lal Nahata 
obtained a decree and on the 18th May, 1911, he 
applied for execution against the judgment-debtors. 
In his application he notified to the Court that on the 
19th .June, 1908, the sum. of Ks. 10 had been paid, by 
the judgment-debtors towards interest on the decree. 
Against the execution proceedings the judgment- 
debtors filed their objection, calling upon the decree- 
holder to show cause why the decree should not be 
held to have been barred by limitation. The decree- 
holder contested that the execution application was 
within the period of limitation, in consequence of the 
payment of the said sum of Rs. 10 and was, therefore, 
not barred. The Munsif allowed the objection of r. lie 
judgment-debtors. On appeal, this order was set aside. 
Thereupon, the judgment-debtors appealed, to the 
High Court. 

Babu Puma Chandra Roy , for the appellants. 
The application for execution was made under the 
Civil Procedure Code of 1908 and not under the old 
Code. The decree-holder could not, therefore, invoke 
the aid of the old Code, but must adopt the procedure 
laid down in O. XXI, r. 2 (3) of the new Code, not- 
withstanding that payment of Rs. 10 was made before 
the new Code came into operation in 1909. Under the 
new Code this payment was required to be certified or 
recorded by the Court executing the decree. This was 
not done and the right, which the decree-holder had 
to apply for a certificate, was lost. Furthermore, 
under the provisions of s. 20 of the Limitation Act 
payment in order to save a bar by limitation must 
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be made by the judgment-debtor, or some person 
duly authorised by him in this behalf. The pay- 
ment of the sum of Rs. 10 was not so made, or so 
authorised. 

Balm Mohiui Mohan Chakravarti (with him Balm 
Abinash Chandra Chakravarti), for the respondent. 
The petition of execution was within 3 years of the 
payment of the Its. 10 and it contained a notification 
of such payment. The Court was bound to recognise 
the payment in order to save limitation. Nothing in 
the new Code took away the decree-holders’ right to 
apply for execution. The ruling in Fakeer Chand 
Bose v. Muddun Mohun Chose ( 1 ), which was a case 
under the Code of 1859, governed the present case, 
the wording of s. 206 of that Code being similar in 
nature and character to 0. XXI, r. 2 (o’). See also the 
cases of Bhoobunessuree Debia v. Dinonath Sandyal (2) 
and Karri Pershad Chowdhry v. Nasib Singh (3). A 
separate application for certification was not neces- 
sary, the petition for execution being quite sufficient. 
Copal Das v. Cany a Bam (4) was relied on. See also 
the notes in Woodrolfe's Code of Civil Procedure 
p. 864. All that was required to be done by the 
decree-holder was to certify. This was done by him 
insofar as he notified the payment in his petition. 
As regards the payment being within the provisions 
of s, 20 of the Limitation Act, the finding of the lower 
Appellate Court, that the sum of Rs. 10 was paid by 
the judgment-debtor himself towards interest, pre- 
cludes the contention of the judgment-debtor and the 
payment was a good payment under s. 20 of the Limit- 
ation Act. 

(1) f 1869) 13 W. K. (S’. B.) 40 ; (2) (1869) 11 W. R. 232. 

4 B. L, K. 130. (3) (1894) 1. L. 11. 21 Calc. 542. 
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Baba Puma Chandra Roy, in reply. The decree- 
holder ought to have first applied for a certificate of 
the payment and then applied for execution. Not 
having done so, the payment was not such as would 
save limitation. The execution proceeding was, there- 
fore, barred. 


Woodroffe and Newbould JJ. The point in this 
appeal is very narrow and very technical. It is the 
case of a decree-holder applying for execution of his 
decree. At the time of the application for execution,, 
he notified to the Court by his application that lie had 
received a certain sum from the judgment-debtor, and 
the finding of the Court is that that sum had been 
paid in fact by the judgment-debtor by way of interest 
on the judgment debt. The decree-holder relies upon 
his payment as saving limitation and the judgment- 
debtor replies that it cannot have that effect, because 
the payment of Rs. 10 by the judgment-debtor was 
not certified ; and in the next place, it did not operate 
to extend the limitation under the provisions of sec- 
tions 19 and 20 of the Limitation Act. The first point 
practically is this, that the certification which may be 
given by the decree-holder under Order XXI, rule 2, 
must be a certification on some days or at some time 
different from that on which the application for execu- 
tion was made. It appears to us that the decree- 
holder may either apply to certify payment before 
execution or may do so on his application for execu- 
tion on the decree. In the present case, he did notify 
to the Court that he had received this sum of Rs. 10; 
and that is all that he has to do in order to certify 
payment. It is, however, said that the Court should 
then have recorded this certification. It does not 
seem to me necessary under the circumstances, seeing 
that the application for execution was made and the 
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Court acted on such application by allowing sueh exe- 1915 
cution to issue. Moreover, the section speaks of “ certi- eusuffzeman 
fled” or “recorded.” We are, therefore, of opinion Sabkab 
that Order XXI, rule 2, does not stand in the way. Sanchia Lal 
As regards the other point, it lias been found that Nahata. • 
Rs. 10 was in fact paid by the judgment-debtor him- 
self by way of interest. That finding is sufficient. 


The fact of the endorsement and the question as 
to who made it and the authority by which it is made 
are immaterial. The appeal fails and is dismissed 
with costs. 

0. M. Appeal dismissed. 

APPELLATE CIVIL. 

Before Fletcher and Richardson JJ. 

RAS EBEHARY \LAL MANDAR n>i5 

7L June 15. 

AN AND RAM." 

Limitation — Court of Wards , competency of , to acknowledge debt — Effect of 
acknowledgment of pre-existing debt by the Court as regards limitation — 

Court of Wards Act {Beng. IX of 1879), s. IS — Limitation Act (IX 
of 1908), s, 19. 

The Court of Wards Act, 1879, does not contain any express power 
authorizing the Court to execute promissory notes. But there can be no 
doubt on the authorities that the Court lias power to give an acknowledg- 
ment so as to give a new period of limitation under s. 19 of the Limitation 
Act. 

Beii Maharani v. Collector of Etawah (1), Ram Charan Das v. Gaya 
Prasad ( 2\ and Kondamolalu Linga Reddi v. Alluri Sarvarayuda (3) 
applied. 

0 Appeal from Original Decree, No. 450 of 1912, against the decree of 
Dina Nath Dey, Subordinate Judge of Bhagalpore, dated Sep. 30, 1912. 

(1) (1894) I. L. K. 17 All. 198. (2) (1908) I. L. R. 30 All. m. 

- (3) (19 10) I. L. R: 34 Mad. 221. ' 
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Appeal by Rashbehary Lai Mandar, the defendant, 
through the manager under the Court of Wards. 

The plaintiffs sued the defendant on the basis of a 
promissory note executed by the Court of Wards on 
the 31st March, 1909. At the date of the execution of 
the promissory note, the defendant’s estate was under 
the Court of Wards, who had taken charge in Novem- 
ber, 1908, the defendant having been declared a dis- 
qualified proprietor under s. 0, cl. (e) of the Court of 
Wards Act. The estate was released before the hear- 
ing of the suit. In November, 1909, the plaintiffs 
submitted their claims against the defendant’s estate 
to the Court of Wards, and it being found that a sum of 
about Rs. 3,000 was due on a promissory note previously 
executed by the defendant and a sum of about Rs. 6,000 
on account of dealings in cloth with the. plaintiffs' 
firms, the Manager of the Court of Wards, under direc- 
tions from the Board of Revenue and the Collector, 
executed the promissory note in suit for Rs. 9,132-6-9. 
The plaintiffs sued oh the 6th March, 1912, claiming 
Rs. ’ 1,541-2. 

The suit was at first decreed ex parte on the 26th 
March, 1912. The manager of the defendant’s estate 
under the Court of Wards then applied to have the 
esc parte decree set aside and it was set aside and the 
suit was restored to the file on the 25th June. On 
successive applications of the manager for time to file 
- his defence, the suit was ultimately adjourned to the 
22nd August. In the meantime, on the loth August, 
the defendant’s estate was released from the Court of 
Wards, and on the 22nd August the defendant himself 
filed his defence, wherein he contended that the pro- 
missory note was executed without his consent and 
in spite of his objection, that the plaintiffs got it exe- 
cuted by misrepresenting facts to the Court of Wards 
and were, therefore., entitled to bind the defendant, 
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that nothing was due to the plaintiffs on account t9i« 
of the transactions with the Calcutta firm of the plain t- r A s HB ehaby 
iffs, and that as regards the transactions with the Lai - 
Bhaga'lpur firm, the defendant hud executed a pro- ‘ A ^“ A1< 
missory note in plaintiffs' favour and made pay- AxANn liAM - 
ments on account, thereof from time to time, hut that 
he was unable to say then how much was still due to 
the plaintiffs on that account, as the defendant had 
not yet got back all his documents from the Court of 
Wards. Limitation was also pleaded in general terms 
and any agreement to pay interest was denied. 

On the 19th September, the defendant filed an 
additional written statement in which lie contended, 
inter alia, that the manager under the Court of Wards 
had no authority to execute the hand note and was not 
legally binding upon the defendant. He also pleaded 
a payment of Rs. 900 in respect of transactions with 
the Bhagalpur firm after the execution of the promis- 
sory note thereof. 

The Court of first instance disbelieved payments 
ahd decreed the suit in its entirety. Thereupon, the 
defendant appealed to the High Court. 

Dr. Dwarkanath Mitra ( with him Baba Nargsh- 
chandra Singha). for the appellant. The Court of 
Wards had no power to execute the handnote, at least 
in respect of the sum found due on account of the 
dealings in cloth. The test is benefit to the estate. 

The execution of the promissory note did not benefit 
the estate: see sections 18 and 10 I) of the Court, of 
Wards Act, 1879, and Board’s Rule No. 45 in Bengal 
Wards Manual at p. 46. 

Part of the claim was already barred by limitation 
when the promissory note was executed. The plaint- 
iffs cannot have a, decree for this portion of the 
claim. The Court of Wards had no power to execute 
promissory notes for barred debts • Annapagauda v. 
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Sungadigyapd (I), Beti Maharani v. Collector of 
Rasubbhahy Etowah (2), Kondamodalu Linga Reddi v. Alluri 
Lai ' S'arvarayudu (3), Jadu Lai Sahu v. Janki Koer (4). 

ALAND All 

?l Bobu umakali Muker ji fwith him Bctbv Gurndas 

. Anasd Raw- Buigha.). for the respondents. The Court of Wards can 
acknowledge liability. Such acknowledgment will 
bind the ward. The promissory note can be consider- 
ed as an acknowledgment. The Court of Wards 
made an enquiry under s. lODof the Court of Wards 
Act and admitted the claim within the period of 
limitation. Limitation is saved by acknowledgment. 
Beti Maharani v. Collector of Etawah (2), Kondamo- 
dalu Linga Reddi v. Alluri Sarvarayudu (3) and 
Ram Charan Das v. Gaya Prasad (5). 

Dr. Dwarkanath Mitra, in reply. 

Cur. adv. vult. 

Fletcher J. This is an appeal by the defendant 
from the judgment of the learned Subordinate Judge of 
Bhagalpur dated the 30th of September, 1912. The 
plaintiffs brought the suit to recover from the defend- 
ant the sum of Rs. 11,541-2 for principal and inter- 
est due on a promissory note dated the 2nd of Decem- 
ber, 1909. 

The plaintiffs have two firms, one at Bhagalpur 
and the other at Calcutta. Admittedly, the defendant 
had dealings with both these firms. 

The transactions with the Bhagalpur firm of the 
plaintiffs were adjusted and on the 30th of Bhadra, 1314 
F. S. corresponding with the 21st of September, 1907, the 
defendant executed in favour of the plaintiffs a pro- 
missory note payable on demand for Rs. 2,542 with 
interest at 12 annas per cent per mensem. 

(1) (1901) I L. R. 26 Bom. 22 1. (3) (1910) I. I,. R. 34 Mad. 221. 

(2) (1894) I. L. R. 17 All. 193. (4) (1908) I. L. R. 35 Calc. 575. 

(5) (1908) I. L. R. 30 All. 422, 437. 
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The defendant states that after the execution of 1915 
this promissory note he made a payment of Rs. 900. iushbehaby 
T here seems to be no truth in this statement. mantak 

The goods taken from the Calcutta shop of the ■ 

plaintiffs were as follows : — On the 10th of September, Asasp Pam. 
1906, goods of the value of Rs. 5,213-6-6. On the 12tli Fletcher j. 
of September, 1906, goods of the value of Rs, 1,202-9-5. 

On the 30th of January, 1907, goods of the value of 
Rs. 1,685-14-6, and on the 3rd of February, 1907, goods 
of the value of Rs. 1.114-7. The plaintiffs also prove 
that there was a u agreement to pay interest on the 
balance due to the Calcutta shop at the rate of 12 annas 
per cent, per mensem. I reject the defendant’s story 
as to his dealings with the Calcutta shop of the plaint- 
iffs and also as to his having paid their account in 
full. The payments made by the defendant on ac- 
count of the moneys due to the Calcutta shop are as 
follows: — On the 14th November, 1906, the sum of 
Rs. 1,000; on the 26th January, 1907, the sum of 
Rs 1,950 ; on the 2nd of February, 1907, Rs. 600 ; 
on the 30tli of April. 1907, Rs. 600 and on the 2nd of 
May, 1907, the sum of Rs. 400. On the lltli Novem- 
ber. 1908, the Court of Wards took charge of the 
plaintiffs’ estate. The Court then issued the usual 
notice calling on persons claiming to-be creditors of 
the disqualified proprietor (the defendant) to prove 
their debts. The plaintiffs duly appeared and pro- 
duced their accounts and satisfied the Court as to the 
amount due to them. Accordingly, under the direc- 
tions of the Court of Wards, the manager on the 2nd 
of December, -1909, executed the promissory note that 
is now sued upon. 

The defendant has contended on this appeal that 
the Court had no power to execute a promissory note 
in respect of any of his debts and that the promissory 
note so far as it relates to a portion of the defendant’s 
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due to the Calcutta shop was in respect of debts that 
were barred by limitation. 

The Court’ of Wards Act (Beng. IX of 1879) does 
not contain any express power authorising the Court 
to execute promissory notes. Section 18 provides that 
the Court “ may direct the doing of all such other acts 
as it may judge to be most for the benefit of the pro- 
perty and the advantage of the ward.” 

It may be doubted whether the Court had under 
the terms of section 18 power to direct the execution 
of a promissory note. But there can be no doubt on 
the authorities that the Court has power to give an 
acknowledgment, so as to give a new period of limit- 
ation under section 19 of the Indian Limitation Act. 

In the case of Reti Malta rani v.. Collector of Eta- 
wah (1). the Privy Council observed with reference 
to such an acknowledgment, “ It must be taken that 
the Court’s act would bind the ward.” 

In the course of his judgment in the case of Earn 
Oharan Das v. Gaya Prasad (2), Banerji J. remarked, 
“ This Court has held in Kamla Kuar v. Har Sakai 
(3), that an acknowledgment by the Court of Wards 
gives a fresh start for the computation of limitation.” 
The same view was adopted by the Madras High 
Court in the case of Kondamodalu Linga lieddi v. 
Alluri Sarvarayudu ( 4). The report of the Deputy 
Collector of the 20th July, 1909 (Ex. 10), the letter 
from the Board of Revenue of the 24th of August, 
1909 (Ex. 20), the letter from the Collector of the 
18th of September, 1909 (Ex. 14), and the promissory 
note sued on (Ex. 6) are all clear acknowledgments 
of the debts due to the plaintiffs. At the date of 
those acknowledgments the promissory note of the 
21st September, 1907, with respect to dealings with 

(1) (1894) I. L. n. 17 All 198. (3) (1888 ) All. W. X. 1ST. 

(2) (19)8) I. L. '!>. 30 All. 422, 437. (4) (1910) I. U R. 34 Mail. 221. 
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the Bliagalpur firm, was clearly not barred by limit- 
ation. The earliest dealing with the Calcutta shop 
was the 10th September, 1906. The acknowledgment 
by the Board of Revenue in their letter (Ex. 20) 
of the 24tli of August, 1909, was within 8 years from 
the date of the debts. ThL suit was therefore, in my 
opinion, brought within time. The present appeal, 
therefore, fails and must be dismissed with costs. Let 
the record be sent down at once. 

Richardson J. I agree. 

s. M. Appeal, dismissed. 


APPELLATE CIVIL. 

Before Jenkins C.J . , and fiolmwood J. 

KUSODHA.T BHUKTA 
v. 

BRAJA MOHAN BHUKTA.* 

Mistake— -Sait to set aside precious decree on ground of mistake — Compe- 
tence of compromise and decree thereon — Rectification — Fraud . 

A decree can be set aside by suit on the ground of fraud if of the 
required character. 

But a suit does not iie to set sside a decree in a previous suit on the 
ground that the Judge in passing that decree made a mistake. 

Jog es war Atha v. Ganga Bishnu Ghattack (1) dissented from. 

Mahomed Golah v. Mahomed Sulliman (2). Sadho Misser v. Golub 
Singh (3), and Bhandi S ugh v. Dowlat Ray (4) referred to. 

Appeal from. Appellate Decree, No. 1 933 of 1914, against tlie decree 
of Benode Behari Mitter, Subordinate Judge of Midnapur, dated April 7, 
1914, affirming the decree of Phanindra Mohan Chatter jee. Munsif of 
Tamluk, dated Feb. 22, 1913. 

(1) (1904) 8 0. \V. N. 473. (4) (19l2) 17 G. W. N, 82 ; 

(2) (1894) I. L. R. 21 Calc. 612. 15 C. L. J. 675. 
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While in fche case of a compromise, as the contract is capable of being 
rectified for an appropriate mistake, so, as the necessary consequence, is the 
decree which is merely a more formal expression given to that contract. 

Huddersfield. Banking Go. Ld. v. Henry Lister and Son Ld. (1) 
followed. 

Second Appeal by Kusodhaj Bhukta, the defendant 
No. 1. 

This was a declaratory suit to sec aside a previous 
decree on the ground of mistake, and to get a § share 
of the lands in suit on establishment of plaintiffs 
title thereto. The defendants Nos. 2 and 8 supported 
the plaintiff. The defendant No. 1 contended that 
neither the plaintiff nor the defendants Nos. 2 and 3 
ever had any right to the disputed lands, that the pre- 
vious decree was not liable to be set aside or rectified, 
and he had the right to I of the properties in suit. 
The learned Munsif, 1st Court of Tamluk, decreed the 
suit ; and on appeal the Subordinate Judge of Midna- 
pore affirmed that decision. Thereupon, the defendant 
No. 1 preferred this appeal to the High Court. 

Babu Bipin Behari Ghose (senior) (with him Baba 
Batindra Nath Roy and Babu Manmalha Nath Pal), 
for the appellant. The main question is whether a 
civil suit lies to declare that a previous suit between 
the same parties was erroneous. I say such a suit does 
not lie. 

[Jenkins C.J. Is there no fraud alleged F] 

Nothing of the kind. This was pointed out when 
my Lord the Chief Justice admitted the appeal. 9 The 
learned Munsif held that such a suit was maintainable 
following the decision of Maclean C. J. in Jogpswar 
Atha v. Ganga Bishnu Ghattack(2), and that section 
623 of the Code of Civil Procedure was an enabling 
section only and not compulsory. Such a suit will not 

(1) [1895] 2 Oh. 273. (2) (1904) 8 C. W. N. 473. 
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lie in England. I rely on the case of Bhandi Singh v. 
Dowlat Bay (1). 

[Jenkins C.J. (to Respondent). Are you going to 
contend that a suit can be brought to correct a 
previous decree ?] 

\_Babu Jyotish Chandra Hazra. Jogeswar Atha’s 
Case (2) is authority that a suit will lie for the correc- 
tion of previous mistakes.] 

That case has been considered in later cases, 
viz., Chand Mea v. Srimati Asima Banu (3), and 
Bhandi Singh v. Dowlat Bay (1) where it has been 
distinguished. Kaveri Ammall v. Sa-stri Bander (4), 
and Sri Copal v. Pithri Singh (5) are also in my favour. 
In Jogeswar Atha’s Case (2) there was no consent 
decree but a mere clerical error in describing pro- 
perty No. 4. as No. 3. 

My next point is this : — In the previous suit it was 
settled that defendant No. 1 (appellant) and plaintiff 
would each have a half share. Thereafter, on the 20th 
June, the defendants Nos. 2 and 3 executed a release 
in favour of the plaintiff when it had been declared 
that they had no interest; so none can accrue to 
the plaintiff by that release. My next point is that 
when we have got possession from Court this suit for a 
mere declaration won’t lie under section 42 of the 
Specific Relief Act: Mahomed Colab v. Mahomed 
Sulliman (6) Sadho Misser v. Colab Singh (7). 

[Jenkins C.J. If the decree is not tainted by fraud 
no suit lies to set it aside. We had better hear the 
other side.] 

Babu Jyotish Chandra Hazra , for the respondent. 
Seeing plaintiff in previous suit claimed a 3 share 

(1) (1912) 17 C. W. N. 82 ; (4) (1902) I. L. R. 2G Mad. 104, 109. 

15 0. L. -I. 675. (5) (1902) 6 0. W. N. 889. 

(2) (1904) 8 C. W. N. 473. (6) (1894) I. L. U. 21 Calc. 612. 

(3) (1906) 10 0. W. N: 1024. (7) (1897) 3 C. W. N. 375. 
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lmd the Court any jurisdiction • to give him a decree 
for I ? The judgment gave -] only, and in consequence 
there was an application for amendment of decree. 
My submission, therefore, is that the Court had no 
jurisdiction to pass the decree it did in the first suit. 

[Jenkins C.J. The Judicial Committee of the 
Pri vy Council has set that question at rest by ruling 
that every Court has jurisdiction to make a mistake.] 

[Holmwood J. Nor has any other Court jurisdic- 
tion to set it aside.] 

If a Court having jurisdiction exceeds its jurisdic- 
tion in the decree, that portion can be set aside. 

[Jenkins CJ. It is not a question of jurisdiction,, 
but the error lies in the giving more than was asked 
for.] Yes. 

[ Babu Bipin Behari Ghose. It could have been 
corrected in appeal.] 

Anything in excess of £ share was not in suit. 

[Jenkins C..T. How could evidence of this be 
given in the face of section 44 of the Evidence Act ?] 

Jogeswar A tha’s Case (1) was a Letters Patent 
Appeal. The decree is not in accordance with the 
judgment, and I don’t see why a separate suit should 
not lie now. 

[Jenkins C.J. There is no cause of action.] 

How ? 

[ Jenkins. OJ. When it is fraud it, is not of the 
Court, but of the party ; while mistake is of the Court. 
Then what cause of action does the latter give ?] 

Of course nobody has any remedy against mistakes 
of Court. 

[Jenkins C.J. Can you rectify a decree or an 
agreement when the mistake is unilateral ? You can 
set aside, but not rectify a decree in case of fraud.] 

Yes. 

(1)(19J4) 8 C. W. N. 473. 
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[JENKINS C.J. Rectification of decree must be 
done by the Court by which it was passed.] 

Babu Bipin Behari Ohose. The former decree is 
correct. Except Joy es war At ha (1) there is no other 
case in my favour. 

[Jenkins C.J. The power of rectification is given 
by the Specific Relief Act, and applies to a con- 
tract when it does not give correct expression to the 
contract as made: Madhavji Bhanji v. Raninath 
Dadoba (2). Rectification does not mean correcting a 
contract.] 

Can 1 not say that my suit is really one for a 
declaration that the decree does not give what the 
judgment says? 

[Hol.mwood J. Have you ever heard of a suit to 
amend a decree ?] 

The right of suit cannot be limited by Court unless 
expressly taken away by statute. Here I have a real 
grievance. Besides cannot my suit be regarded as 
an application for amendment ? 

[JENKINS C.J. The Chancery decision on which Sir 
Francis Maclean professed to act, is a case of consent 
decree. As you can rectify an agreement, you can also 
rectify the consent decree based upon an agreement.] 

Unless there is a particular remedy appointed for 
my grievance my right of suit is not taken away. 
Appeal, Review and Amendment of decree, as provided 
by the Code of Civil Procedure, do not exhaust all 
remedies. 

[Jenkins C.J. Read the observation of Liudly L.J. 
in Huddersfield Banking Co. Ld. v. Henry Lister <|- 
Son , Ld. (3). Of course if the agreement cannot be 
invalidated the consent order is good. To set aside a 
judgment you must prove fraud. The case of a consent 

(1) (1904) 8 0. V. N. 478. {■>) (1906) 1. 1. R. 80 Bom. 457. 

. (3) [1895] 2 Oh. 273. 
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decree is not an exception, but a different principle is 
brought into play.] 

In the case of P arrival v. Collector of Chittagong (1), 
Ameer Ali and Brett J.T. held that a mistake in 
decree giving more than was asked in plaint gives 
rise to a separate suit. 

[Jenkins O.J. Yon have not been able to bring to 
our notice any case of a decree after contest being set 
aside in a subsequent suit, except that of Jogeswar 
Atha (2) which followed an authority regarding con- 
sent decrees.] 

I have just found the only case where Jogeswar 
Atha (2) has been followed, in the Punjab Records. 

[Holmwood J. Weil, make a second application for 
amendment, but don’t attempt to bring in a new kind 
of suit.] 

Jenkins C.J. This appeal arises out of a suit to 
set aside a decree in a previous suit on the ground that 
the Judge in passing the decree in that previous suit 
made a mistake. As an authority for this suit aud its 
competence, we have been referred to the decision in 
the case of Jogeswar Atha v. Gang a Bishnu Ghat tack 
(2). It may be that a superficial examination of that 
decision gives an appearance of authority for the 
proposition which the respondent advances before us, 
and apparently has advanced with success in both the 
lower Courts. 

Already it has become noticeable that there has 
been a crop of cases in this Presidency in which it has 
been sought to set aside previous decrees on the ground 
of fraud. The readiness to find fraud encourages this 
class of litigation and the new departure has been a 
misfortune. If we encourage the idea that the alleged 
mistake of a Judge is to furnish a disappointed litigant 

(1) (1900) 'I. L. R. 30 Calc 516, 519. (2) (1904) 8 0. W. N. 473. 
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with a fresh starting point for keeping his opponent in 
Court then this misfortune would be gravely increased 
to the public detriment. There must be some end to 
litigation. I have said there may appear to be some 
authority for this suit in the case I have mentioned. 
But it is apparent from the judgment in that case that 
there was no intention of proceedings beyond the 
English authority. No instance lias been brought to 
our notice w T here a suit to set aside or rectify a decree 
in a previous suit has succeeded on the ground that 
the Judge was mistaken though his decree accurately 
expressed his intention. The only case to which re- 
ference was made in the case of Jogeswar At ha d) 
was a decision of the English Court where the decree 
was one passed not after contest but on agreement 
between the parties. But that class of case is govern- 
ed by a principle that has no application here. It is 
well settled that a contract of the parties is none the 
less a contract because, there is superadded to it the 
command of a Judge. It still is a contract of the 
parties, and as the contract is capable of being rectified 
for an appropriate mistake, so as the necessary conse- 
quence, is the decree which is merely a more formal 
expression given to that contract. I am unable to 
draw from those decisions, of which Huddersfield 
Banking Co ., Ltd., v. Henry Lister fy Son, Ltd. (2) is 
typical, the conclusion that a decree after contest and. 
giving accurate expression to the Court’s intention can 
be set aside. There is no analogy between the two 
cases. In the one the decree is set aside merely be- 
cause the agreement on which it was founded was set 
aside. In the other case this consideration has no 
application. It is not a-» if the litigant is without re- 
medy. Our Code provides ample means without a fresh 
suit whereby the litigant can obtain the correction 
(1) (1904) 8 C. W. N. 473 (2) [1895], 2 Oh. D. 273. ' 
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of error. If a fresh suit can be started on the ground 
placed before us here, then I can see no end to litigation. 

In holding as I do that this suit does not lie, I am 
making no new departure. I am merely following pre- 
vious decisions of this Court, and in particular the 
decision of Sir Comer Petheram in Mahomed Golab v. 
Mahomed Sulliman (1), the decision of a Division 
Bench in the case of Sadho Misser v. Golab Singh (2), 
and finally the decision of a third Division Bench in 
the case of Bhandi Singh v. Dowlat Ray (3). 

It is not suggested in this case that there was any 
fraud. Had that been so, then the matter would have 
been different, for it is recognised that a decree can be 
set aside on the ground of fraud if of the required 
character. 

In my opinion the decree under appeal is erroneous 
and should be set aside and the suit dismissed with 
costs throughout. 

Holmwood J. I entirely agree with what has 
fallen from the learned Chief Justice. I desire to add 
that I do not think it matters whether the decree 
accurately expresses the intention of the judgment. 
If there is any divergence between the decree and 
the judgment, as has been thrown out at one part of 
the argument before us, then this is a matter for 
amendment. As long as the Court has jurisdiction 
and authority to decide a matter, as it has decided it. 
it cannot be re-opened by a suit. 

I desire to emphasise all that lias fallen from the 
Chief Justice with regard to the disastrous consequ- 
ences which will follow 7 by opening any fresh door of 
litigation such as appears to be indicated in this case. 

<f. s. Appeal allowed. 
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Before Jenkins CJ .. and Holm wood J. 

||| HANSMAN JHA. 

A A ' ;; : ;■ ■■■ ; A; . : ■ A ■> ;; V; . A 

BAHLTJI JHA* 

Valuation of Suit — Investigation as to amount or value of subject matter of 
suit — Competence of Court of first instance to remit investigation of 
dispute to some other officer — Civil Procedure Code (.4c? V of 1908 \ 

0. XL l T , r. 5 — Practice . 

Rule 5, Order XLV of tlie Code of Civil Procedure does not empower 
the Court of first instance, to remit the investigation as to amount or value 
of subject matter of suit to some other officer ; it must be carried out by 
that Court. 

Application for leave to appeal to Privy Council 
by Hangman Jha and another, the defendants. 

This was an appeal against the decision of Chittv 
and Tennon JJ. in A. 0. D. No. 42 of 1911, dated 22nd 
July 1913, affirming the decision after remand of the 
Additional. Subordinate Judge of Darbhanga, dated 
22nd December 1910. The value of the land in dispute 
was stated in the plaint to be Rs. 5,125, a sum of Rs. 560 
being claimed as mesne profits up to the date of insti- 
tution of the suit, no tentative value being given for 
future mesne profits. But shortly after the filing of 
the above appeal in the High Court the plaintiff 
put in a claim for mesne profits and costs aggregat- 
ing about Rs. 14,000, the mesne profits being over 
Rs. 10,000. The defendant, appellant to England, there- 
upon contended that the subject matter of the suit 

w Application £or leave to appeal to His Majesty in Council, No. 6 of 
1914. 
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in the Court of first instance as well as in the Court 
of Appeal was more than Rs. 10,000 regarding the 
amount of mesne profits to be taken into account. 
The dispute having been sent down to the Court for 
investigation was remitted to another officer. On 
receipt of this report, certain objections were taken in 
the High Court. 

Dr. Dwarka Nath Mitra and Babu Bishindra 
Nath Sarcar, for the petitioner. 

Mr. B. Chakravarti and Babu Chandra Shekhar 
Banner fi, for the opposite party. 

Jenkins C.J. and Hoemwood J. In this case a 
reference has been made to the Court of first instance 
under rule 5, ‘Order XLY of the Code of Civil Proce- 
dure for the purpose of settling a dispute as to the 
amount orjvalue of the subject matter of the suit in 
the Court of first instance. The Subordinate Judge 
has sent back his report but he has not proceeded as 
the rule requires. The rule does not empower the 
Court of first instance to remit the investigation to 
some other officer, it must be carried out by that 
Court. 

The result in this case has been very unsatisfactory 
because the Subordinate Judge purports to have acted 
on an admission, the precise character of which we 
do not know except that it seem„s to be an admission 
made for the purpose of meeting the difficulty as to 
the value of the appeal and no more. 

The case must go back to the Subordinate Judge 
in order that lie may himself make the enquiry as is 
required by rule 5, Order XLY and submit his report 
on the evideuce produced before him. 

Case remanded , 


<1. s. 
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Before Jenkins C, J.< and Holm wood J. 

LALU DOME 

IK 

BETOY CHAND MAHATAP.* 

Simmadivs — Chaukidari Chakrm Land Act ( Beng . VI of IS 70) $. J, 
whether applicable — Bengal District Gazetteer , reference to by High 
Court'. 

The High Court is entitled to use the Bengal District Gazetteer as a 
book of reference. 

The Chaukidari Chakran Land Act applies to shnanadars , as the 
Gazetteer for Bankura shows that in thana Indus (where, the lands in suit 
are situate) the simxnadars perform those duties which are described in 
section 1 of the Act. 

SECOND APPEAL by Lalu Dome and another, the 
plaintiffs. 

The facts of this case are briefly as follow : — One 
Jadn Dome held certain lands in tliana Indas in the 
Bankura District either as simanadar or chaulddar. 
These lands were resumed as chaukidari chakran 
lands and settled with Maharajadhiraj Bejoy Chand 
Mahatap Bahadur, the defendant No. 1. The sons of 
Jadu Dome then filed the present suit claiming, first, 
that as the lands were held as simanadari land the 
resumption proceedings were all bad in law and not 
binding on them; and, secondly, that in any case they 
were the persons with whom the lands on resumption 
should have been settled. The Munsif of Kotalpur 

Appeal from Appellate Decree, No. 3144 of 1912, against the decree 
of L. Pali t, District Judge of Bankura, dated Aug. 2, 19i 2, reversing the 
decree of Sita Nath Ghose, Munsif of Kotalpur, dated June 23, 1911. 
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decreed the suit on 23rd Jane 1911, but the District 
Judge of Banka ra on 2nd August 1912 allowed the 
appeal preferred by Moti Lai Balia, the defendant 
No. 2, observing, “ Now the question as to whether the 
lands were simanadari or ch iukidari does not appear 
to be of any importance. If they were chaukidari 
chakran land then admittedly they were resumed 
according to law. If, on the other hand, they were 
simanadari lands, then, as there is no special form 
prescribed by law for the resumption of simanadari 
lands and for dispensing with the services of the 
simanadar, the fact remains that Jadu Dome’s services 
as simanadar were dispensed with and the lands were 
resumed, it making no difference that in so dispensing 
with his services and in resuming the lands he was 
called a chaukidar. If such dispensing with his 
services and such resumption of the lands were wrong- 
ful or illegal, then Jadu Dome himself might have had 
a cause of action for wrongful dismissal and his sons 
would acquire no right of action thereby.” The 
plaintiffs thereupon preferred this appeal to the High 
Court. 

Babu Baidyanath Daft and Baba Bhupendra K. 
Ghose , for the appellants. 

Babu Basanta Kumar Bose. Babu Shorashi 
Charan Mitra, Babu Bipin B eh ari Ghose and Babu 
Satyendra Nath Boy, for the respondents. 

Jenkins C.J. and Holmwood J. Two points arise 
in this appeal. One is as to the location aud identity 
of the parcels. On that there has been a finding of 
fact by the lower Appellate Court oh a'h issue sent 
down which is conclusive against the present appel- 
lants and there is no ground on. -which we. ..can inter- 
fere... ■ - - ■ ■ ' . . ■■ •• ... .. 
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It is contended, however, that the land i.n suit is 
simanadari land and not chaukidari chakran land, 
and therefore it is said, Beng. Act YI of 1870 does not 
apply. The learned vakils who appear before ns are 
agreed on this that if the Act does not apply then the 
appellants are entitled to succeed, and if the Act 
applies then the appellants must fail. Now. the words 
u chaukidari chakran lands” by the express provisions 
of tire Act mean lands “ which may have been assigned, 
otherwise than under a temporary settlement, for the 
maintenance of the officer who may have been bound 
to keep watch in any village and report crime to the 
police and in respect to which such officer may be at 
the time of the passing of this Act liable to render 
service ’to a zemindar.” Whether this land was simana- 
dari or chaukidari chakran was left undecided by 
the lower Appellate Court. This, we think, is to be 
regretted. But we have the authority of the Bengal 
District Gazetteer for Bankura that “ in thanas Indus 
and Kotalpur, there are a body of men called simana- 
dars, who perform the duties of chaukidars. They 
have grants of lands in lieu of wages; but in some 
instances these service lands have been resumed under 
Act YI of 1870.” We are entitled to use this book of 
reference for the purpose of seeing what the duties of 
simanadars are . That is to say, whether their duties 
correspond with those of which description is given 
in section 1 of the Chaukidari Chakran Land Act. 
What' is stated in the Gazetteer shows that in thana 
Indas which is the tliana with which we are concerned 
in this case the simanadars perform those duties 
which are described in section 1 of the Act. If they 
perform those duties it does not matter in the slightest 
what they may be called. The definition requires 
that the duties should be of a particular character. 
That being so, we must hold that Act YI of 1870 
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applies. It perhaps may seem a hard ease on the 
appellants before us, bat there is no escape from it. 
Certainly there is no escape from it in the suggestion 
of oecupandy right. It is made for the first time in 
this Court. 

We must, therefore, dismiss the appeal with costs. 

Gr. s. Appeal dismissed. 

APPELLATE CIVIL. 


Before Mooherjee and Newhould JJ. 

NIKUNJA RANI CHOWDHURANI 

v. 

SECRETARY OF STATE FOR INDIA.* 

Penalty — Court Fees Act (VII of 1S70) $ . 19 E — Scope of the section— Suit 
to recover penalty by Secretary of State, maintainability of — Decision 
of Revenue authority — Jurisdiction of Civil Court. 

Unless there is a statutory bar, a suit is maintainable by the Secretary 
of State for India in Council for recovery of a penalty lawfully imposed. 

A Civil Court has no jurisdiction to review the decision of a Revenue 
authority on the ground that the valuation had been incorrectly made or that 
the discretion in the imposition of the penalty had been erroneously 
exercised. But the position is different when the order for imposition of 
penalty is assailed on the ground that it has not been made in accordance 
with the statute. If the action of the Revenue authority is ultra tires, if 
lie has not followed the procedure prescribed by the statute which is the 
source of his authority, there is no enforceable claim which a Civil Court is 
bound to recognize. 

Manehji v. Secretary of State for India (1) followed. 

0 Appeal from Appellate Decree, No. 637 of 1912, against the decree of 
A. R. Edwards, Additional District Judge of Faridpur, dated Feb. 8, 1912, 
affirming the decree of Bebari Lai Chatfcerjee, offg. Subordinate Judge of 
Faridpur, dated Aug. 9, 1910. 

(1) (1896) Bom. P. J. 529. 
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Section 19 E of the Court Fees Act., 1870, contemplates an application 
on the part of the person who has taken fait probate and produces the same 
to be duly stamped. It further contemplates that the estimated value of 
the estate is less than what the value has afterwards proved to be. 

d.-G'. v. Freer (1), Bradlaugh v. Clarke (2), Caicthorne v. Campbell ( 3), 
In the goods of Qmda Bihee (4), In the gao ls of Stevenson (5) referred to. 

Second Appeal by Nikunja Rani Chowdkurani 
(executrix to tlie estate of Kailasli Chandra Chowdluiry), 
the defendant. 

The facts are shortly these. The defendant applied 
for probate of will of her deceased husband, Kailasli 
Chandra Chowdhuri, to the District Delegate of Farid- 
pur and assessed the value of the estate left by her 
husband at Rs. 78,112-14-1 pie. Usual notice was issued 
to the Collector of Fa rid pur by the Court under section 
19 '(//.) of the Court Fees Act. On the receipt of the 
notice by the Collector, an enquiry was made as to the 
value of the properties and the valuation was ascertain- 
ed to be Rs. 1,(59,125-15 annas. On the 10th of Decem- 
ber 1908, the defendant was asked by the Collector to 
amend the valuation and to show cause why under- 
valuation was made. The Collector further informed 
the District Delegate as to the amendment of the 
valuation, but was informed that the probate bad 
already been, issued to the defendant on the valuation 
made by her for which court-fees amounting to 
Rs. 1,5(5;] had been realized from her on the 28th of 
August 1908. On the 2nd of January 1909, the defend- 
ant appeared before the Collector with a petition pray- 
ing for amendment of the valuation and depositing the 
deficit court-fees to the value of Rs. 1,821. The peti- 
tion was supported by an affidavit. The Collector 
submitted through the Commissioner all the papers to 

(1) (1822) 11 Price 183. (3) (1790) 1 Anst. 214. 

(2) (1883) L. R. 8 A. C. 354. (4) (1899) 1. L. R. 26 Calc. 407. 

. (51 (19021 6 C. W. N. 898. 
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the Board of Revenue for orders under section 19 E of 
the Court Fees Act. The Board of Revenue directed 
by its order, dated the 4th of July 1909, levy of full 
court-fees and further penalty of double such court- 
fees which amounted to Rs. 6,768. This suit was for 
recovery of that sum of Rs. 6,768 by the Secretary of 
State through the Collector of Faridpur. The plaint 
was filed on the 11th of December 1909. Previous to 
the institution of the suit, the defendant moved the 
Board of Revenue which reduced the penalty to half, 
i.e., Rs. 3,384. The plaintiff, thereupon, amended the 
plaint for recovery of Rs. 3,384. 

The Subordinate Judge of Faridpur decreed the 
suit with costs. The defendant then appealed to the 
District Judge of Faridpur who dismissed the appeal 
with costs. Hence this second appeal. 

Sir Rashbehari Ghose (with him Bibu Dwarka 
Nath Chuckerburty and Babu Chandra Kantci 
Ghose), for the appellant, attacked the judgment on 
three grounds : (i) that the suit was not maintainable ; 
(ii) that the fine imposed was imposed in contraven- 
tion of the statute under which the Board acted ; (iii) 
that the penalty was personal and was not recoverable 
fronrthe estate. 

The suit should be dismissed on the ground that the 
estate of the Testator is not liable for the flue. The 
fine has been imposed under section 19 E of the Court- 
Fees Act, and the Court has to determine whether the 
Board did or did not act in conformity with the 
law. 19 A and 19 E refer to two different stages. 
The stage contemplated by 19 E of the Court-Fees 
Act was never reached and hence there could be no 
fine. There is no precedent for such a suit. Such 
suits in England are by way of information by the 
Attorney-General. The requirements of the section 
were not complied with. 
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The fine is imposed upon the executrix, it has been 
imposed because she has not disclosed the true value 
of the estate which came into her hand. It is a fine. 
It is a penalty. There is no law under which you 
can punish a third person as an offender. Besides 
the beneficiaries might be infants, as they are in this 
case. The valuation was amended in this case. 
There the proceedings ended or should have ended. 
As soon as my client accepted the valuation of the 
Collector there was an end to the proceedings. 
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The Senior Government Pleader ( Baba Ram 
Charan Mitra), for the respondent. The initial 
mistake was to issue probate without receiving the 
Collector’s report. I see there is a minor concerned in 
this case. I cannot support this case on the merits. 


Mookebjee AND Newbould JJ. This is an appeal 
by the defendant in a suit for recovery of penalty im- 
posed on her under section 19 E of the Court Fees Act, 
1870. The facts material for the determination of the 
questions of law raised before us, are undisputed, and 
lie in a narrow compass. The appellant applied for 
probate of a will executed by her husband, Kailash 
Chandra Chondliury. Thereupon notice was issued 
to the Collector of Faridpur under sub-section (2) of 
section 19 H of the Court Fees Act. As no reply was 
received from the Collector, probate was issued to the 
petitioner on the 28th August 1908, on payment of 
Rs. 1,563, the duty payable upon her valuation of the 
estate. On the 10th December 1908, the Collector of 
Faridpur, who had meanwhile communicated wi th the 
Collector of Backergunge where some of the properties 
were situated, held that the value of the estate was 
Rs. 1,69,123 and not Rs. 78,122 as stated by the peti- 
tioner in her application for probate. He accordingly 
directed the petitioner to amend the valuation and to 
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explain the cause of under-valuation. Notice was 
served upon her on the 15th December 1908. On the 
2nd January 1909, she presented a petition to the 
Collector in which she stated that the valuation as 
made by her agents and accepted by her in good faith, 
was correct, as the majority of the properties were 
small shares infvarious estates and could not fetch 
large values. She added, however, that she had no 
desire to litigate the matter and deposited Rs. 1,821, the 
additional fee payable on the hypothesis that the valu- 
ation of the Collector was correct. On the 16th January 
1909, the Collector recommended to the Commissioner 
that the additional sum might be accepted, and the 
probate amended. This was endorsed by the Commis- 
sioner and submitted by him to the Board of Revenue 
for sanction. The Board, however, on the 4th July, 
1909, directed that double the fee payable, that is, 
Rs. 6,768 be levied as penalty from the petitioner 
under section 19 E of the Court Fees Act. This order, 
made without any notice to the petitioner, was com- 
municated to her on the 15th August 1909. On the 
11th September 1909, she petitioned to the Board to 
reconsider the matter, but during the pendency of her 
application for review, the Collector instituted the 
present suit on the 11th December 1909 for recovery 
of Rs. 6,7 68. On the 16th January 1910, the Board, on 
review, reduced the penalty to Rs. 8,384. On the 
8th August 1910, the plaint was amended and the 
claim was reduced to that sum. The defendant re- 
sisted the claim substantially on three grounds, name- 
ly, first, that the suit as framed was not maintainable; 
secondly, that the penalty had not been imposed in 
accordance with statutory provisions, and consequent- 
ly could not be recovered ; and, thirdly , that even if 
the penalty was recoverable, no-decree could be made 
against the estate in her hands. The Subordinate 
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Judge overruled these contentions and decreed the 
suit. Upon, appeal, that decree has been affirmed by 
the District Judge. The present appeal was summarily 
dismissed under rule 11 of Order XLI of the Code by 
Brett and Sharfuddin JJ. The appellant then applied 
for review of judgment and obtained a Rule. After 
the retirement of Brett J., the Rule was made absolute 
by Sharfuddin J., on the ground that important ques- 
tions of law were involved in the appeal. The appeal 
has now come up before us for final disposal, and on 
behalf of the appellant the three grounds urged in the 
primary Court in answer to the claim have been 
reiterated. 

As regards the first objection, namely, that the suit 
is not maintainable, we are of opinion that there is no 
foundation for it. Assume that the penalty has been 
rightly imposed ; there must be some method for its 
recovery. A suit for its recovery is not barred either 
explicitly or impliedly. There is no provision in the 
law for recovery of the penal ty by summary process, 
as section 19 E is not mentioned in sub-section (7) of 
section 19 J. But even if a summary remedy had been 
provided, it would not follow that the Crown was not 
entitled to the ordinary remedy by a suit, which is 
open to all its subjects. In England, where the Crown 
claims sums due to it by way of penalty or otherwise, 
the recovery may be had by information : A. -G. v. 
Freer (1), Bradlaugh v. Clarke (2), Caivthorne v. 
Campbell (3). We feel no doubt that unless there is a 
statutory bar, a suit is maintainable by the Secretary 
of State for India in Council, for recovery of a penalty 
lawfully imposed. 

As regards the second objection, namely, that the 
penalty has been imposed in contravention of the 

(1) (1822) 11 Price 183. (2) (1883) L. R. 8 A. C. 354. 

(3) (1790) 1 Anst. 205, 214. 


1915 . 


Nikunja 

Rani 

C'HOWDHIJRANf 

V. 

Secretary 
of State for 
India. 



1915 


Nikunja 
Han i 

Crowd h( t r\ni 

v..>. 

Secretary 
of State* for 
India. 


INDIAN LAW REPORTS. [VOL. XLIII. 

statute and is consequently not recoverable, the 
question has been raised, whether it is open to the 
Civil Court to determine the matter. 'I'he decision in 
Manekji v. Secretary of State for India (1) shows 
that a Civil Court has no jurisdiction to review the 
decision of a Revenue authority on the ground that 
the valuation had been incorrectly made, or that the 
discretion in the imposition of the penalty had been 
erroneously exercised. But the position is different 
when the order for imposition of penalty is assailed 
on the ground that it has not been made in accordance 
with the statute. If the action of the Revenue autho- 
rity is ultra vires , if he has not followed the procedure 
prescribed by the statute which is the source of his 
authority, there is no enforceable claim which a Civil 
Court is bound to recognize. We must consequently 
determine whether' the imposition of the penalty in 
the case before us was ultra vires. 

Section 19 (1) of the Court Fees Act contemplates 
the pre-payment of duty before an order for grant of 
probate is made : In the Goods of Omda Bibee (2). 
In the case before us, this appears to have been done. 
A notice was thereupon issued to the Collector under 
section 19 H to enable him to test the valuation. 
As no communication was received from him, the 
Court issued the probate. Subsequently, the Collector 
called upon the petitioner to amend the valuation 
under sub-section (3) of section 19 H. The applicant 
for probate did not accept the valuation made by the 
Collector. She maintained, on the other hand, that 
the original valuation made by her was not inadequate, 
but with a view to avoid expense and litigation, she 
deposited the excess sum demanded. The Board of 
"Revenue, thereupon, proceeded to impose a penalty 
on the applicant under section 19 E. In our opinion, 
(1) (1890) Bora. P. J. 529. (2) (1899) I. L. B. 26 Calc. 407. 
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section 19 E had no application in the events which 
had happened. As pointed out in the case of Manekji 
v. Secretary of State (1), section 19 E contemplates an 
application on the part of the person who had taken 
out probate and produces the same to be duly stamped. 
There was no such application in the present case. 
The section further contemplates that the estimated 
value of the estate is less than what the value has 
afterwards proved to be. In the present case, there 
was no determination of the valuation by the Probate 
Court; there was, on the one hand, an estimate by 
the petitioner, there was, on the other hand, an assess- 
ment by the Collector which was not accepted as 
correct by the applicant; indeed, she disputed the 
correctness of the grounds for the higher assessment. 
There was, consequently, no room for the application 
of section 19 E. If it was intended to take proceed- 
ings under section 19 E, as the petitioner disputed 
the correctness of the assessment by the Collector, 
the Court should have been moved for an enquiry 
into the true value of the assets under section 19 H ; 
and if the Collector had adopted such a course, it 
would have been incumbent upon him, as explained 
in the case of In the goods of Stevenson (2), to make 
out a case for enquiry upon definite facts. No such 
step was, however, taken, possibly for the reason that, 
the Collector was of opinion that no penalty should 
be imposed. But whatever the reason might be, it is 
plain that there was no compliance with the statutory 
requirements, and that the contingency contemplated 
in section 19 E had not arisen. Nor was action taken 
under section 19 G which is moulded on section 43 
of 55 Geo. Ill, Ch. 184, and section 122 of 56 Geo. HI 
Ch. 56. We may here point out the reason why 
section 19 J, which prescribes the mode of recovery 
(1) (1893) Bom. P, J. 529, (2) : i!H)2) «C, Yv. N. 898. 
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of penalties, makes no mention of section 19 E. In 
a case where that section is properly applicable, the 
petitioner is entirely in the hands of the chief con- 
trolling Revenue authority, who is at liberty to refuse 
to stamp the probate till the penalty has been paid ; 
no occasion can consequently arise for recovery, by 
summary process or by suit, of the penalty imposed 
under section 19 E. We are of opinion that the action 
of the Board of Revenue was entirely misconceived, 
and that the imposition of the penalty under section 
19 E was ultra vires. There is thus no legal founda- 
tion for the claim. 

As regards the third objection, namely, that the 
penalty is personal and is not recoverable from the 
estate, w T e need only say that it raises a question of 
first impression and of some nicety, which need not 
be determined in view of our decision on the second 
objection. 

The result is that this appeal is allowed, the decree 
of the District Judge reversed and the suit dismissed 
with costs in all the Courts. 


S. K . B. 


Appeal allowed. 
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CIVIL RULE. 

Before Holmicood and MulUch JJ. 

NARESH CHANDRA BOSE 

? . P' ■ 

HIRA LAL BOSE.* 

Records, power to call for — Special Tribunal — Calcutta Improvement Act 

( Beng . V of 1911) s. 71, cl. ( c ) — Land Acquisition Act (I of 1891) s S3 

— Practice. 

The power to call for records is a power which is undoubtedly inherent 
in the Judge of a Land Acquisition Court and consequently in the Special 
Tribunal constituted under the Calcutta Improvement Act. 

Gold}) Coomary Dossee v. Raja Sundar NanTucn Deo (1) followed. 

Rule obtained by Naresh Chandra Bose, claimant 
No. 2, petitioner. 

The opposite party, Him Lai Bose, had mortgaged 
some properties including two cottas and odd of land 
being premises No. 177, Russa Road South, Bliowani- 
pur, to Naresh Chandra Bose, claimant No. 2, petition- 
er. On 21st August 1912, he obtained a mortgage 
decree and in execution thereof purchased the mort- 
gaged property on loth July 1913 and duly obtained 
possession through Court. Meanwhile the judgment- 
debtor having become insolvent his estate passed into 
the hands of a Receiver. The Calcutta Improvement 
Trust acquired the said premises, and the Land Acqui- 
sition Collector awarded Rs. 11,250 for it. In this 
proceeding the Receiver filed a petition claiming a 

“ Civil Buie No. 627 of 1915, against the Order of A. H. Cuming, 
District Judge of 24-Parganas, dated June 23, 1915. 

(1) (1879) 4 0* L. R. 36. 
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portion of that amount on the allegation that the said 
two cottas did not pass to the petitioner not having 
been comprised in his mortgage. Thereupon the 
latter put in an objection, and this dispute was referred 
to the Calcutta Improvement Trust Special. Tribunal 
under the provisions of section 30 of the Land Acqui- 
sition Act read with those of the Calcutta Improve- 
ment Act (Beng. V of 1911). Dr. S. C Banerji, the Presi- 
dent of the said Tribunal, on the application of claim- 
ant No. 2 made an order on the 5tli May 1915 calling 
for the record of the aforesaid mortgaged suit from the 
record-room of the District Judge, 21-Parganas, who, 
after some correspondence, refused to send the record 
on the ground, that the said Special Tribunal was not 
a “Court” within the meaning of Order XIII, rule 10 
of the Code of Civil Procedure. Thereupon claimant 
No. 2, on the 21st June 1915, made ah application to 
the District Judge of the 21-Parganas praying that 
the said record might be sent to the President of the 
said Special Tribunal. Although the opposite party 
never raised any objection, this application was reject- 
ed on the 23rd June 1915, and. the learned District 
Judge recorded an order declining to send the record 
on the ground that the said Special Tribunal was not a 
“Court”. Being aggrieved by this order of the 
District Judge, 24-Parganas, claimaint No. 2 moved 
the High Court and obtained this Rule. 

Babu Mahendra Nath Hoy (with him Babu 
Gunada Charan Sen, Babu Manmatha Nath Boy 
and Baba Suren dm Nath Das Gupta), for the peti- 
tioner. I submit that under s. 53 of the Land Acqui- 
sition. Act and s. 71 (c) of the Calcutta Improvement 
Act, 1911, the President of that Special Tribunal has 
the same powers as those possessed by a, Civil Court 
under rule 10 of Orde.r XIII .of the Code of Civil 
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Procedure. 1908, and can call for records from other 
Courts. I rely on the ruling in Qolap Ooomary Dossee 
v. Raja Sundar Naraian Deo (1) where the Court 
dealt with its administrative orders. Besides s. 15 of 
the Charter gives this Court ample powers to interfere 
in a ease of this nature. 

Babu Bam Gharan Mitra, (amicus curice), practi- 
cally conceded that the President of the Special 
Tribunal could call for the records of other Courts. 

Holmwood and Mullick ,TJ. Tne question that is 
raised in this Rule is one of considerable importance 
to the public having dealings with- the Special Tribunal 
constituted to hear cases from the orders of the 
Calcutta Improvement Trust. It is perfectly clear 
that some modus operavdi must be devised by which 
the Tribunal may have access to Land Acquisition and 
other records that are necessary for the purposes of 
their business. But there appeared to be technical 
difficulties under the law. We, therefore, asked the 
learned Government pleader, Babu Ram Ohara n Mitra, 
to give us his assistance in the matter, and we have 
also heard the learned vakil, Babu Makendra Nath 
Roy, for the petitioner, and it appears to us fairly 
clear that in the exercise of our powers of supervision 
under the Charter we ought to give directions to the 
lower Court in the same way in which a Bench of this 
Court appears to have done in the case of Golap 
Coomary Dossee v. Raja Sundar Naraian Deo (l). 
There the Court also dealt with the administrative 
orders of this Court. Now, as the shortest way to get 
over the difficulty we may point out that the Special 
Tribunal has been constituted a Court under the Land 
Acquisition Act, 1894, and under section 53 of that 
Act the Land Acquisition Court is governed by the 

(1) (1879) 4 C. L. B. 36. 

18 
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provisions of the Code of Civil Procedure and has the 
Nabbsh powers of a Judge under the Code. It is not necessary 
Chan dba t 0 f 0 n ow the learned Judge in the Court below to 
v. the extent of holding that the Special Tribunal would 
Hl Bose AI ^e a ^le to compel the production of records from 
another Court. It is this power of compulsion which 
seems to have been a stumbling block in the learned 
Judge’s mind. Nobody ever heard of an attempt to 
compel a Court to send its record to another Court, 
and we are not apprehensive that any such question 
will ever arise. The power to call for records is a 
power which is undoubtedly inherent in the Judge of 
a Land Acquisition Court and consequently in the 
Special Tribunal. 

For these reasons, we think that the Rule should 
be made absolute and the District Judge should be 
directed to send the record asked for by the President 
of the Tribunal. We make no order as to costs. 

G. s. Rule absolute. 
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INSOLVENCY JURISDICTION. 


Before Sanderson 0. J.. Woodroffe and Mooherjee JJ. 

• lakhipriya dasi 

V. 

RAIKISHORI DASI.* 

Insolvency Security for Costs — Appeal— Jurisdiction-Presidency Towns 
Insolvency Act ( III of 1009 ) S (2) (b)- Civil Procedure Code (Act V 
of 1 90S) ss. 117, 151 and 0. XLI, r. 10—Pratice. 

Oil an application to the Court of Appeal for security for costs in an 
appeal from an order of a Judge in insolvency 

_ Held ' tll!lt the Court has * jurisdiction to entertain the application under 
s. 1 17 and 0. XLI, r, 10 of the Code of Civil Procedure, read with s. 8 (2) 
(6) of the Presidency Towns Insolvency Act. 

Sesha Ayyar v. Nagaralhna Lain ( 1 ) not followed. 

Application. I his was an application for security 
for costs in an appeal preferred against a judgment 
in insolvency passed by Chaudhuri J. 

On the 7th September 1911, a suit was instituted 
on a hatchittci in the Court of Small Causes against 
Goberdhone Seal by his mother-in-law, Sreemutty 
Raikishory Dasi. On the 9th November, 1911 Gober- 
dhone Seal purported to convey his one-third undivided 
share of the premises No. 20, Panchanan Pal’s Lane, 
which was his sole asset, to his wife Sreemutty Sarba- 
suudari Dasi. On the 20th February 1912 Raikishory 
Dasi obtained a decree in her suit. On the 27th 
February 1912, Goberdhone filed his petition in insol- 
vency. By a conveyance dated the 12tli October 1912> 

Appeal from Original Order No. 61 of 1915. 

■ 0) (1903) 1. L. R. 27 Mad. 121. 



2 44 


INDIAN LAW REPORTS. [VOL. XLIII. 


1915 

Lakhipbiya 

Dasi 

v. 

Raikishobi 

Dasi 


Sreemutty Sarbasundari Dasi purported to convey the 
one-third undivided share conveyed to her by her 
husband, to the appellant Sreemutty Lakhipriya Dasi. 

After filing his petition in insolvency, G-oberdlione 
Seal took no further steps until an order was passed 
on the Ilth June 1918 at the instance of Raikisliory 
Dasi, for his committal unless he filed his schedule 
within a certain period. Thereupon, on the 16th July 
1913, the insolvent filed his schedule, estimating his 
assets at nil and his liabilities at Rs. 2,526-1-3. The 
principal creditor was Raikisliory Dasi, whose claim 
was admitted to be Rs. 2,369-14. The public examina- 
tion of the insolvent was held on the 2nd November 

1913, in the course of which the conveyance of the 9th 
November 1911 was challenged as a colourable and 
fraudulent transaction. The application for the insol- 
vent’s discharge was fixed for hearing on the 7th July 

1914. 

On the 2nd. July 1914, Raikisliory Dasi’ filed a 
petition praying for a declaration that the transfers of 
the 9th November 1911 and the 12th October 1912 
were inoperative and void, and that the property 
remained that of the insolvent, and for consequential 
relief. On the 81st July 1914, Lakhipriya Dasi filed 
her affidavit in opposition alleging that the transfers 
were made bond fide and for valuable consideration 
and claiming the property. 

Evidence was taken and, on the 16 th March 1915, 
Chaudhuri J. held and declared that the transfers were 
void as against the Official Assignee, and ordered 
Lakhipriya Dasi to make over possession of the one- 
third undivided share in the premises to the Official 
Assignee. 

Against this judgment and order Lakhipriya Dasi 
preferred an appeal. Thereupon, Raikisliory Dasi 
made the present, application for security for costs. 
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Mr. Lahiri (with him Mr. K. N. Mcizumdar), for 
the applicant. The property in question form the 
only assets of the insolvent, and the applicant is the 
only substantial creditor. The appellant is a purda- 
nashin Hindu lady, and has no property. She should 
be ordered to furnish security for costs. 

Mr. Sircar (with him Mr. S. K. Chakravarti ), 
for the appellant. This Court has no jurisdiction to 
entertain the present application. The right of appeal 
in insolvency is given by section 8, sub-section 2, sub- 
clause (6) of the Presidency Towns Insolvency Act. 
The consequence is that the only provision under 
which this application can be made is Order XLI, 
rule 10 of the Code of Civil Procedure. Now there is 
direct authority, that such an application would not lie 
under s. 549 of the old Code (which has been repro- 
duced by Order XLI, rule 10) in the case of an appeal 
from a single Judge of the High Court to the Court of 
Appeal : Sesha Ayyar v. Nagarathna Lola (1). 

On the merits, it is submitted that “ mere poverty 
is no ground for requiring an appellant to give se- 
curity for the costs of the appeal:” see Woodro file's 
Civil Procedure Code, 1st edition, p. 1287. 

M r. Lahiri , in reply. Section 8. sub-section (2), sub- 
clause (b) of the Presidency Towns Insolvency Act 
says that an appeal from a - Judge in insolvency shall 
lie in the same way and be subject to the same provi- 
sions as an appeal, from an order made by a Judge in 
the exercise of the ordinary original civil jurisdiction 
of the Court. Order XLI, rule 10 of the Code deals 
with the question of security for costs on appeal from 
the ordinary original civil jurisdiction. If the present 
application cannot be entertained, for the same reason 
no such similar application can be entertained in 
appeals from the ordinary original civii jurisdiction, 
(t) (1903) I. L. It. 27 Mad. 121. 
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1915 Ifc kas always been the practice in this Court to enter- 
fjAKHIPEUYA kii.ll applications. Sesha Ayyar v. Nayarathna 
,t si Lalci (i) has never been followed or referred to by 
Raikisuori this Court. Moreover, section 117 of the Code of Civil 
Dm ‘ Procedure makes the provisions of Order XLI, rule 10 
applicable to High Courts. 

Woodroffe J. This is an application for security 
for costs in an appeal against a judgment passed by 
Chaudburi J., in insolvency. It is unnecessary to 
recapitulate the facts which are set out in the petition. 
The application is opposed both on grounds of law 
and fact. As regards the first question, the point is 
whether Order XLI, rule 10 applies to tiie case of an 
appeal from an order passed by a Judge in insolvency 
under Act III of 1909. Section 8 (6) of that Act states 
that an appeal shall lie in the same way and be 
subject to the same provisions as an appeal from an 
order made by a Judge in the ordinary Original Civil 
Jurisdiction. The question then is, does the order 
apply to the latter case. No doubt the case of Sesha 
Ayyar v. Nagarathna Lola (I) answers this question 
in the negative i'his ease was decided prior t6 
the present Code and has not been referred to nor 
followed so far as we are aware in this Court where 
the previous practice has been to entertain such appli- 
cations : under section 117 of the Code its provi- 
sions apply to the High Courts save as provided in 
Parts IX and X. I am of opinion, therefore, that 
we have power to entertain and adjudicate this appli- 
cation under section 117 and Order XLI, rule 10 
of the Code. This conclusion is in conformity with 
the previous practice under which such applications 
have been adjudicated. It cannot be reasonably, held 
that this Court, when sitting in appeal from a decision 
(1) (1003) I. L. R. 27 Mad. m. 
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on the Original Side, is deprived of powers necessary 
to an effective jurisdiction admittedly existent on the 
Appellate Side of the same Court. For, if Order XLI, 
rule 10 does not apply, there is no other provision 
applicable, and in such a case it would be necessary 
to invoke the provisions of section 151. On the facts 
stated in the petition, and in particular on the findings 
of the learned Judge there stated, I am of opinion 
that security should be required of the appellant. 
The applicant is entitled to the costs of this 
application. 

Sanderson C. J. I agree. 

Mookerjee J. I agree. 

C. Application allowed. 

Attorney for the appellant : J. N. Miller. 

Attorneys for the respondent : 11. M. Chatter fi 4- Co. 
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APPELLATE CIVIL. 

Before Mookerjce and Roe JJ. 

MAD [IU SUDAN SEN 

v. 

RAEHAL CHANDRA DAS BASAK.* 

Principal and Agent — Suit for Accounts — Hypothecation of properly as 
security for the proper discharge of his duties by the agent — Agreement 
to render accounts annually — Limitation Act {IX of 1 90S) Sch. /, 
Arts . 89, 275, 132 — Death of the principal , effect of — Agent continuing 
in service of the heir — Contract Act ( IX of 1872) ss;207. 253 , cl. {10) — 
Method to be adopted for rendering accounts. 

Where certain immoveable properties were hypothecated to the principal 
by the defendant as security for the valid discharge of duty as agent, in a 
suit for accounts by the principal : 

Held , that Art. 132 of the Limitation Act will apply, inasmuch as it 
is also by implication a suit to enforce a charge. 

Hafesuddin Mandalw Jadu Nath Saha (1) followed. 

Jogesk Chandra v. Benode Lai Roy (2) dissented from. 

On the death of the principal, an agency is terminated and a new 
agency is created if the agent continues in service of hu principal’s heir. 

Where there is ail agreement to submit accounts annually, in a suit 
against the agent for an account Art. 89, and not Art. 115, of the Limita- 
tion Act will apply. 

Shib Chandra Roy v. Chandra Narain Muherjie (3), and Ashgar Ali 
Khan v. Khurshed Ali Khan (4) followed. 

Easin v. Baroda Kishove (5) dissented from. 

Duty of an agent does not end by merely submitting papers when 

* Appeal from Appellate Decree, No. 2236 of 19 13, against the decree 
of Mahim Chandra Chakrabarty, Subordinate Judge of Dacca, dated May 
19, 1913, reversing the decree of Hira Lai Mookerjee, Mimsif of Munshigunj, 
dated May 7, 1912. 



YOL. XLTII.] CALCUTTA SERIES. 


249 


accounts are demanded but a failure to explain them when called upon to 
do so will amount to a refusal under Art. 89 of the Limitation Act. 

Harr math Rat v. Krishna Kumar Bah ski (1) relied on. 

Chand Ram v, Brojo Gob hid (2), Upendra Kishore v. Ramtara Debya (3) 
not followed. 

Second appeal by Madhnsudan Sen, the defend- 
ant. 


1915 


Madhcsddah 

Sen 

v. 

Par hai. ■ 
Chandra 
Das Basak. 


In September 1895, the defendant was appointed 
agent by the plaintiffs and other co-sharers for the 
management of their estate. As a security for the due 
performance of his duties as agent, the defendant and 
his father executed a bond hypothecating certain 
immoveable properties in favour of persons owning hal f 
the estate, including the plaintiffs. Of these Radhika, 
Cobind and Keshab owned an one-eighth share each. 

The plaintiff Rakhal Chandra, on behalf of him- 
self and as guardian of his infant brother Brojo 
Gopal, held a similar one-eighth share. In 1900, 
Radhika died and his one-eighth share devolved upon 
the plaintiffs. In 1904 the agreement between the 
defendant and the plaintiffs was varied, the defend- 
ant undertaking to collect rents separately for the 
plaintiffs and to render accounts annually to them 
with regard to the one-fourth share which they 
now had. The defendant was discharged from office 
in August 1908 and the present suit was instituted 
in 1911 against the defendant claiming accounts from 
1901 to 1908. The claim was resisted on merits as 
well as on the ground of limitation. The original 
Court dismissed the case, but the lower Appellate 
Court set aside the order of dismissal and passed a 
preliminary decree for accounts from 1901 to 1908. 
From this 'decision the defendants appealed to the 
. High Court. 

(1) (1880) I. L. E. 14 Calc. 147. (2) (1872) 19 W, R. 14. 

(3) (1909) 13 0. W. N. 696. 
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Babu Gunada Charan Sen (with him Babu 
Ramesh Chandra Sen and Babu Surendra Rath Das 
Gupta ), for the appellant, contended that Article 132 
of the Limitation Act which was a general section 
governing suits for the enforcement of liens was not 
applicable to this case as it was covered by the special 
provisions of Article 89. The test ought to be the 
nature of relief sought for, and .not the mode in which 
relief was to be obtained, if and when granted : Ashaar 
Ali Khan v. Khurshed Ali Khan (1), Jogesh Chandra 
v. Benode Lai (2). The agency so far as Radhiba was 
concerned terminated with his death and hence the 
plaintiffs cannot enforce it so far as Radhika’s share, 
which devolved upon them, was concerned. Regard- 
ing what period of limitation was applicable, Article 115 
and not Article 89 will apply as the accounts were 
agreed to be submitted from year to year: Moti Lai v. 
Amin Ghand (3), Easin v. Baroda Kishore (4). Even 
if it is held that Article 89 was applicable the first 
alternative in the third column of the article will apply 
as there was demand made in the plaintiffs’ letter of 
the 24th April 1909, non-compliance of which during 
the continuance of the agency will amount to a 
refusal : Hart Narayan v. Administrator-General of 
Bengal (5). Upon the pleadings the plaintiffs were 
bound to surcharge and falsify as the accounts had 
been admittedly submitted to them : Chand Ram v. 
Brojo Gobind (6), Upendra Kishore v. Ramtara (7). 

Dr. Sarat Chandra Basak (with him Babu, Bipin 
Chandra Bose), for the respondents, submitted that 
it was evidently a case of a charge: Hafezuddin 
Mandal v. Jadu Nath Saha (8), Troylokya Nath 


(1) (1901) I. L. It. 24 Ali. 27. 

(2) (1909) 11 C. W. N. 122. 

(3) (1902) 1 0. L. J. 211. 


(5) (1878) 3 G. L. li. 446. 

(6) (1872) 19 W. R. 14. 

(7) (1909) 13 0. W. N. 696. 
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Mandat v. Abinas Gli ndra Bay (l), Sures Kanfa v. 
Naivabali Sikdar (2). The old agency did not termi- 
nate with the death of the principal as section 209 of 
the Indian Contract Act indicates that the duty of an 
agent does not end with the death of the principal as 
he has to take reasonable steps for the production and 
preservation of interest entrusted to him. If, how- 
ever, it is held that a new agency was created than 
Article 89 of the Limitation Act will apply: Shib 
Chandra JRai v. Chandra Narain (3), Jogendra Nath 
v. Debnath (4), Ashgar All Khan v. Khurshed AU 
Khan (5). But the period of limitation will be govern- 
ed by the second alternative, in the third column of 
that Article : Jawahir Singh v. Bachman Das (6) and 
Nallmbhai v. Debt Das (7); even if these be repeated 
demands: Chandra Madhab Barua v. Nobin Chandra 
Bar iia (8). 

Mookerjee and Roe JJ. This is an appeal by 
the first defendant in a suit for accounts. The facts 
material for the decision of the questions of law raised 
before us may be briefly stated. On the 5th Septem- 
ber 1895, the defendant was appointed agent of the 
plaintiffs and their co-sharers for management of their 
estate. The defendant and his father at the time 
hypothecated immoveable property as security for the 
due performance of the duty of the first defendant as 
agent. This bond was executed in favour of persons 
who were proprietors of a half share of the entire pro- 
perty. One of these, Radhi Ira Mohan Das, was interest- 
ed to the extent of one-eighth share ; another, Rakhal 
Chandra Das, for himself and as guardian of his infant 

(1) (1914) 21 C. L. J. 459. 

(2) (1915: 21 C. L. J. 461. 

(3) (1905) 1. 1. R. 32 Calc. 719 

(4) (1903) 8 C. W. N. 113. 


(5) (1901) I. L. E. 24 All. 27. 

(6) (5905) 9 C. W. N. 745. 

(7) (1910; 12 Bom. L. U. 95 

(8) 1912) I. L R. 40 Calc. 108. 
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brother Brojo Gopal Das, was interested to the extent 
of another one-eighth share. Two other persons, 
Gobindlal Das and Keshablal Das, were each interested 
to the extent of one-eighth share. The proprietors of 
the remaining one-half share were not parties to the 
transaction, but it has been alleged— and that statement 
has not been challenged, — that the defendant was also 
their agent for the purpose of collection of rent. This 
arrangement continued in force till the 19th August 
1904. when its terms were varied in the manner follow- 
ing, viz., the defendant undertook to collect the rent of 
one-fourth share separately and to submit separate 
collection papers in respect of that share year after 
year. In the interval, Radhika Mohan Das, had died 
in the year 1900 and his interest in the property had 
vested in Rakhal Chandra Das and Brojo Gopal Das ; 
but there was no new contract in writing between 
these persons and the defendant, although the latter 
continued to act as their agent as previously. The 
defendant was discharged from his office on the 7th 
August 1908. This suit for account was commenced 
against him on the 7th August 1911 by the plaint- 
iffs who are representatives of the one-fourth share- 
holder other than Gobind Lai Das and Kesab Lai 
Das. These latter have not joined as co-plaintiffs 
and have consequently been joined as pro formd 
defendants. The plaintiffs claim accounts for the 
period from the 14th April 1901 to the 7th August 
1908. The claim is resisted by the defendant on the 
merits as also on the ground of limitation ; he urges 
that he has rendered accounts and is under no further 
obligation to the plaintiffs, and further contends that, 
if: this plea is not established, the claim is barred by 
limitation. The Court of first instance decided in 
favour of the defendant and dismissed the suit. 
Upon appeal, the Subordinate Judge has set aside that 
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decision and has made a preliminary decree for 
accounts from the 14th April 1901 up to the 7th August 
1908. On the present appeal, it lias been urged on 
behalf of the defendant that the entire claim is barred 
by limitation. In our opinion, this contention cannot 
possibly prevail. 

The defendant and his father hypothecated im- 
moveable property as security for the due discharge 
of the duty of the defendant as agent of the plaintiffs 
and their co-sharers. The plaintiffs seek to realize 
from the defendant whatever sum may be found due 
to them on adjustment of accounts, by sale of the 
immoveable properties hypothecated. The suit is 
consequently one to enforce a charge on immoveable 
property within the meaning of article 132 of the 
Indian Limitation Act. This view is supported by 
the decisions in Hafezuddin Mandat v. Judu Nath 
Shaha (1), Trailakhya Nath Mandat v. Abinash 
Chandra Bay (2), Saves Kanta Banerjee v. Nawab 
Alt Sikdar (3), Venkatachalian v. Narayana (4). 
It has been pressed upon us, however, on behalf of the 
appellant that a contrary view is supported by the 
case of Jogesh Chandra v. Benode Lai Ray (5). But, 
as was pointed out in Trailakhya Nath Mandat v. 
Abinash Chandra Bay (2), the case of Hafezuddin 
Mandat v. Jadu Nath Shaha (1) was not brought to 
the notice of the Division Bench that decided the 
case of Jogesh Chandra v. Benode Lai Ray (5) ; for 
this reason that decision was not followed either in 
Trailakhya v. Abinash (2), or in Snres Kanta v. 
Naivab Ali Sikdar (3). In these circumstances, we 
adopt the view taken in Hafezuddin Mandat v. Jadu 
Nath Saha (1) and hold that the claim of the plaintiffs 

(1) (1908) I. L. R. 35 Calc. 298. (8) (1915) 21 C. L. J. 462. 

(2) (1914) 21 C. L. J. 459. (4) (1914*28 Mad. L. J. 140. 

(5) (1909) 14 C. W.N. 122. 
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in so far as they are in a position to enforce a lien 
on immoveable property is not barred by limitation. 
This brings ns to the question, whether the plaintiffs 
are entitled to enforce a lien on immoveable property 
in respect of their entire claim. 

On behalf of the appellant, it has been contended 
that when Radhika Mohan Das died in 1900, the 
agency of the defendant under him terminated. In 
support of this view, reliance has been placed upon 
section 201 of the Indian Contract Act, which provides 
that an agency is terminated by the death of either 
the principal or the agent. On behalf of tire plaintiffs 
respondents, it lias been argued that a contrary view 
may be supported by reference to the terms of sec- 
tion 209 which defines the duty of the agent on 
termination of the agency by the death of the princi- 
pal. In oar opinion, there is no foundation for' this 
contention. Section 209 is in these terms : When an 
agency is terminated by the principal, dying or becom- 
ing of unsound mind, the agent is bound to take, on 
behalf of the representatives of his late principal, all 
reasonable steps for the production and preservation of 
the interest entrusted to him. This provision does not 
indicate that the agent continues to be the agent as he 
was before the death of the principal. If he continues 
to be the agent, no such provision as is embodied in 
section 209 is needed. On the other hand, if we con- 
trast the provisions of section 253, which defines the 
effect of the death of any partner on a partnership, 
it becomes plain that under section 209 an agency is 
terminated, by the death of the principal or the agent. 
Clause (10) of section 253 lays down that, in the 
absence of any contract to the contrary, partnerships, 
whether entered into for a fixed term or not, are dis- 
solved by the death of any partner. In section 209 we 
miss the expression in the absence of any contract to 
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the contrary ” which finds a place in section 255. We 
hold accordingly that the agency of the defendant was 
terminated in 1900 wi th regard to the share of Radhilui 
Mohan Das, and that thereafter a new agency was 
created by implication in respect of the share as be- 
tween the defendant and the representatives of the 
deceased: Mahendra Nath v. Jadu Nath (1). In 
respect of the account of this share, consequently, the 
plaintiffs are not entitled to enforce a lien on move- 
able property under the terms of the original contract 
of the 5th September 1895. Bepari Lai v. Hava 
Kumar (2), Suresh Kanta v. Nairn b AH (3). 

The question next arises, what period of limitation 
is applicable with regard to this portion of the claim of 
the plaintiffs. On behalf of the appellant it has been 
contended that Article 115 applies and that as on the 
19th August 1901 the parties agreed that accounts 
would be submitted from year to year, there was a 
breach of obligation of the defendant at the end of 
each year, so that under Article 115, this portion of the 
claim is barred by limitation. In support of this view, 
reference has been made to the decisions in Mali Lai 
v. Amin Ghand( 4), Easin v. Barada Krishna Acharjee 
(5) Jogesh Chandra v.Benode Lai (6), and Jhapajhan- 
nesssa Bibi v. Bama Snndari (7). The first three of 
the cases mentioned, no doubt, lend some support to 
the contention of the appellant. But it “must be 
observed that, as pointed out in Jhapajhannessa Bibi 
v. Bama Smulari (7), there is a strong current of 
authority in the contrary direction. The cases of 
Jogendra Nath Roy v. Deb Nath Chatterjee (8), 


(1) (1908) 9 C. L. J. 107. 

(2) (1912) 21 C. L. J. 458. 

(3) (1915)210. L. J. 462. 

(4) (1902) 1 0. L. J. 211. 


(5) (1909) 11 C. L. J. 43. 

(6) (1909) 14 C. W. N. 122- 

(7) (1912) 16 C. W. N. 1042 

16 C. L. J. 283. 


■(8) (1903) 8 C. W. N. 113. 
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8 hib Chandra Ray v. Chandra Nath Mukherjee (1), 
Hafemddin Mandal v. Jadu Nath Saha (2), and. 
Chandra Bhiisan Barua v. Nabin Chandra (3) 
show that Article 89 is applicable to cases of this 
description. It is worthy of note that in the cases 
of Fasin Sarkar v. Barada Kishore Acharjee (4), 
and Joyesh Chandra v. Benode L(d Ray (5), attention 
of- the Court was not invited to the decision of 8 hib 
Chandra v. Chandra Nath (1). where it had been 
pointed out, on a review of the earlier authorities 
including the decision of the Judicial Committee in 
Asghar AH Khan v. Khurshed All Khan (6), that 
Article 89 is applicable to a suit for accounts by a prin- 
cipal against his agent. We may observe parentheti- 
cally that the appellant has argued that the case before 
the Judicial Committee was not in reality a suit by a 
principal against his agent. We are unable to give 
effect to this contention. The suit was brought by 
the then plaintiff for money in the hands of the 
defendant, who had consequently to account for the 
sum which he had taken and- spent ; and the Judicial 
Committee held that the suit was one for accounts 
governed by Article 89 of the Indian Limitation Act. 
We hold accordingly that Article 89 is applicable in 
respect of this portion of the claim of the plaintiffs. 

We do not think it necessary to refer the question 
for the decision of a Full Bench of this Court, first, 
because the point is really concluded by the decision 
of the Judicial Committee in Asghar Ali Khan v. 
Khurshed Ali Khan (ft)-, and, secondly, because the 
later decisions to the contrary did not take notice of 
the earlier decisions which are precisely in point. It 

(1) (1905) 1. 1. R. 32 Calc. 719. (4) (1909) 11 C. L. J. 43. 

(2) (1908) I. L. R. 35 Calc. 298. (5) (1909) 14 C. W. N. 122. 

(3) (1912)I. L.R. 40 Calc. 108. (6) (1901) I. L. R. 24 All. 27. 
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is further worthy of note that Mr. Justice Coxe who 
reluctantly followed the decision in Jog esh Chandra v. 
Benode Lai Bay (1) in Jhapajhannessa Bibi v. Bcima 
Sundari (2) was of opinion that the contrary view 
taken in Shib Chandra v. Chandra Nath Mukerjee (3) 
gave effect to the true intention of the Legislature. 

We now proceed to examine the effect of the appli- 
cation of Article 89 to the case before ns. That arti- 
cle provides that a suit by a principal against his 
agent for moveable property received by the latter and 
not accounted for may be instituted within three 
years from the date when the account is, during the 
continuance of the agency, demanded and refused, or 
where no such demand is made, when the agency 
terminates. On behalf of the respondent it has been 
strenuously urged that the case is governed by the 
second alternative, namely, that time runs against the 
plaintiffs from the date when the agency terminates. 
The reason for this contention is obvious, because if 
it prevails, the plaintiffs would be entitled to accounts 
for the entire period claimed •, for, as was pointed in 
Sures Kanta Banerjee v. Naivah Ali SiJcdar (f), and 
the same view had been taken by the Judicial Com- 
mittee by implication in Thakur Jawahir v. Lachman 
Das (5) and by the Bombay High Court in Nathubai 
v. Debi Das (6), if the suit has been brought within 
three years, the plaintiff is entitled to accounts for 
the entire period of the agency. The appellant has 
fully appreciated the danger of this argument, and, 
accordingly contended strenuously that the case falls 
within the first alternative, namely, that here the 
account was demanded and refused during the con- 
tinuance of the agency. To substantiate this conten- 

(1) (1909) 14 0. W. N. 122. (4) (1915) 21 0. L. ■!. 462. 

(2) (1912) 16 C. W. N. 1042. (5) (1905) 9 C. W. N. 745. 

(3) (1905) I, Ij, R. 32 Calc. 719. (6) (1 910) 12 Born. L. It. 981, 
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tion, reliance has been placed upon a letter wri tten 
admittedly by the plaintiffs to the defendant on the 
24th April 1909. In this letter, it was stated that the 
defendant had submitted account papers for 1311 and 
1812 but had not explained them. He was accordingly 
called upon to appear before the plaintiffs and explain, 
as soou as possible, the accounts up to the end of 
the year 1312. The defendant admittedly has not 
responded to this call. The question is, whether there 
has been a demand and refusal within the meaning of 
Article 89. Our attention has in this connection been 
invited to the cases of Bari Narain G hose v. The 
• Administrator-General of Bengal (1), Easin Sarkar 
v. Barada Kishore Acharjee (2) and Chandra Mohan 
Barua v. Nabin Chandra Barua (3>. The cases of 
ELari Narain 6 hose v. The Administrator-General 
of Bengal (1) and Easin Sarkar v. Barada Kishore 
Acharjee (2) show that if there has been a demand 
for accounts and the agent has not responded to the 
call, there is, by implication, a refusal within the 
meaning of Article 89. A different view appears 
to have been taken in Chandra Mohan Barua v. 
Nabin Chandra Barua (8). In that case, there were 
apparently repeated demauds by the principal with 
which the agent had failed to comply. The Court, 
held that as the demands were made while the busi- 
ness was in existence, limitation would run from the 
termination of the business. The facts of the case 
do not appear, however, fully either from the judgment 
or from the report ; but, if this was intended as a 
formulation of a general principle applicable to all 
cases, we are unable to accept it as well-founded on 
principle. In our opinion, if there has been a 
demand, failure to respond to the demand is refusal 

(l) (1878) 3 C. L. E. 446. (2) (1 909) 11 C, L, J. 43. 

(3) (1912) I. L. it. 40 Calc. 108, 
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within the meaning of Article 89. There may, however, 
be cases where omission to render accounts may not 
be a refusal within the meaning of Article 89. To take 
one illustration, if the principal demands an account 
and the agent submits papers, there is not necessarily 
a refusal cn the part of the agent to render accounts. 
But in the case before us, after the papers had been 
submitted, there was a further demand upon the 
agent to explain them. To this he failed to respond. 
In these circumstances, there was a refusal within the 
meaning of Article 89. Consequently, the claim for 
accounts up to 1812 in respect of the share of Radhika 
Mohan Das, is barred by limitation. In respect of the 
accounts for the remaining period, there is nothing 
to show that there was a demand and refusal ; conse- 
quently the claim for accounts from 1313 is governed 
by the second alternative in the third column of 
Article 115 and is not barred by limitation. 

Finally, we have to deal with the question of the 
mode in which accounts should be rendered. On be- 
half of the defendant, the position has been main- 
tained that as soon as the defendant as agent of the 
plaintiffs submitted his account papers, his duty was 
discharged and that the plaintiffs are under an obliga- 
tion to examine these papers without his assistance. T n 
support of this position, reliance has been placed upon 
observations in Ghandram v. Brojo Gobind Das (I s 
and Upendra Krishna Roy Choivdhury v. Ramtaran 
Debya (2). We are unable to agree in the view put 
forward on behalf of the appellant. The duty of an 
agent when he is called upon to render accounts to his 
principal was explained by the Judicial Committee in 
the case of Harinath Roy v. Krishna Kumar (3). 
It is well-settled that his obligation towards his 
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principal does not terminate merely by the submission 
of account-papers, he is bound to explain those papers, 
and, if on accounts taken, it is found that he has in 
his hands money which belongs to his principal, he is 
bound to pay that sum. This principle has been re- 
cognised in a long series of cases : SusJtee v. Suleem 
(1), Alaiahmad v. Bibee Nuseeban (2), Annoda 
Pershad v. Dwarkanath (3), Bam C bunder v. Munich 
Chunder (4), Shib G bunder v. Chunder Is drain (5), 
Ram Das v. Bhagwat Das (6). Bat the defendant 
here has not explained the papers, at any rate, the 
papers subsequent to 1310 and, consequently, he must 
render accounts when they are taken by a Com- 
missioner. 

As regards the submission of the papers, it has been 
argued on behalf of the defendant that up to the time 
when collection was joint he had submitted some of 
the collection papers to the profound defendants and 
other papers to the proprietors of the 8 annas share 
known as the GuliaBabus. The Court of first instance 
found that the papers had been so submitted and in 
this view the defendant is under no obligation to 
submit papers again to the plaintiffs. It is plain in 
so far as the papers relating to the time during which 
the collection was joint are concerned, that it is a 
matter between the landlords themselves and steps 
must be taken by the Court, at the instance of the 
plaintiffs, to compel the prof or md defendants and the 
Gruha Babus to produce the papers which were made 
over to them by the defendant. The powers of the 
Court in this respect are ample and have certainly not 
been exhausted ; every endeavour must be made by the 
Court below to obtain the papers from those persons. 

(1) {1874) 22 W 11.191. (4) (1881) I, L. Ii. 7 Calc. 428. 

(2) (1875) 24 W II 70. (5) (1905) I. L. K. 32 Calc. 719. 

(3) (1881) I. L. 11. 6 Calc,, 754. (6) (1904) 1 All. L. J. 347. 
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But, we desire to make it clear that the defendant can- 
not be held responsible for the production of the 
papers, if they are not produced by the persons to 
whom they were submitted by him. 

There remains only one other point for considera- 
tion. On behalf of the defendant it has been urged 
that the trial Court found expressly in his favour that 
the papers up to 1310 had not only been submitted but 
explained. Upon this point, the Subordinate Judge 
has not come to an explicit finding. One fact, how- 
ever, is patent, namely, that the co-sharers of the 
plaintiffs are satisfied with the accounts up to the end 
of 1310 ; they, at any rate, have not put forward a claim 
in respect of the accounts for that period. In view 
of the special circumstances of this case, we hold that 
in respect of tlie accounts up to the end of 1310, the 
plaintiffs must establish that the accounts have not 
been explained to them by the defendant. If they 
make this out to the satisfaction of the Court below, 
the defendant must explain the papers before the 
Commissioner. But in respect of the period subse- 
quent to 1310 the defendant is clearly under an obliga- 
tion to produce such papers as have not already been 
produced and to explain all the papers to the satisfac- 
tion of the Court. 

The result is that this appeal is allowed in part 
and the decree of the Subordinate Judge varied in the 
manner following. The plaintiffs will have a decree 
for accounts against the defendant in respect of one- 
eighth share for the entire period claimed in the suit, 
and for the sum \jhich may be found due on account 
of this share, they will be allowed to enforce their 
claim by sale of the immoveable properties hypothe- 
cated. In respect of the one-eighth share originally 
vested in Radliika Mohan Das, the claim for accounts 
is dismissed^up to the 13th April 1906 (that is up to 
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the encl of the year 1312). But the plaintiffs are 
entitled to an account in respect of that share for the 
period commencing with the 14th April 1906 (corre- 
sponding to the 1st Baisakh 1313) up to the date of the 
termination of the agency on the 7th August 1908. 
In respect of any sum which may be found due to 
the plaintiffs with regard to this share, the plain- 
tiffs will have a money decree against the defendant. 
Steps will be taken by the Court below to compel 
the pro formd defendants and the proprietors of the 
one-fourth share who are not parties to this suit, 
to produce such papers as were placed in their hands 
by the defendant. The defendant will explain the 
accounts subsequent to 1310 and he will produce such 
papers as have not already been liled by him. In 
respect of the accounts antecedent to 1310, the plain- 
tiffs must establish to the satisfaction of the Court that 
they have not been explained by the defendant ; and the 
defendant will be called upon to explain the accounts 
antecedent to 1310, only if the plaintiffs establish 
this. If the Court fails to secure the production of the 
papers made over to the co-sharers of the plaintiffs, 
the accounts covered thereby will be taken, only if 
the plaintiffs are able to place other relevant materials 
before the Commissioner ; if the plaintiffs fail to do so* 
the accounts covered thereby will not be taken. Each 
party will pay his costs in this Court. The costs in 
the Court of first instance and before the Subordinate 
Judge, as also the coats of the accounts now directed 
will abide the ultimate result of the suit. 

N. c. s. Appeal allowed in part. 
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APPELLATE CIVIL. 

Before MooJcerjee and Newhould JJ, 

A; • SALIMULLAH 

v. 

RAHENUDDL* 

Sale — Execution of rent-decree — Encumbrances— Bengal Tenancy Act (VI 11 
of 2SS5) 1 ss. 159, 165 to 167— Decree for arrears of rent — Sale under 
the Bengal Tenancy Act , effect of — Purchase by landlord. 

Where a tenure is sold under the provisions of the Bengal Tenancy Act 
in execution of a decree for arrears of rent, and the procedure prescribed in 
the Act has been observed, the result therein described follows, namely, the 
purchaser becomes entitled to annul all encumbrances other than registered 
and notified encumbrances : the consequence of the sale does not depend 
upon the amount, of the bid offered by the successful purchaser ; it is 
independent of the value of the bid. Section 1G5 of the Act was enacted 
solely for the benefit of the decree-holder ; if the bid is not sufficient to 
satisfy his decree and costs, it entitles him to have the property sold 
with power to annul all encumbrances ; but it is not obligatory upon him 
to adopt this extreme measure, and lie is not in peril if lie decides not to 
pursue this special remedy. 

Banhihari Kapur v. Khetra Pal Singh Roy (1) not followed. 

Second Appeal (No. 2539 of 1912) by Nawab Sir 
Salixnuilali Bahadur and others* the plaintiffs. 

The plaintiffs were the superior landlords of a nim 
osat taluk, and obtained a decree for arrers of rent on 
the 7th April 1909 against the talukdars ; and on the 
oth August 1909, they applied to execute the decree in 
accordance with the provisions of the Bengal Tenancy 

° Appeal from Appellate Decree, No. 2539 of 1912,. against the decree 
of Ramesh Chandra Sen, Subordinate Judge of Backergunge, dated July 
20, 1912, reversing the decree of Raman Chandra Baiierjee, Munsif of 
Patuakhali, dated Reb. 28, 1912. 1 AAAAbA 

(1) (1911) I. L. lb 38 Calc, 923. 
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Act . The sale was held under sub-section ( 1 ) of s. 161 
of the Act on 23 rd September 1909 when the decree- 
holders themselves purchased the tenure, but, although 
symbolical delivery was made to them, they could not 
obtain actual possession of the tenure owing to the 
resistance of the defendants, who set up under tenures 
in the property sold. The plaintiffs, thereupon, took 
proceedings under S. 167 of the Act, and the requisite 
notices for the annulment of the alleged encumbrances 
were duly served. 

On the 18th April 1911, the plaintiffs commenced 
this action in ejectment against the defendants. The 
Court of first instance decreed the suit, but this deci- 
sion upon appeal was reversed by the lower Appellate 
Court on the ground that although the sale was held 
under the Bengal Tenancy Act, it operated only as 
a sale under the provisions of the Code of Civil Pro- 
cedure, and the decree-holders had therefore acquired 
nothing beyond the right, title and interest of the 
j ud gment-deb tors . 

This decision was based on the ground that as the 
sum realised on the sale was not sufficient to liquidate 
the amount of decree and costs, the sale could not be 
deemed to have been held under s. 161 of the Bengal 
Tenancy Act, but under the provisions of the Civil 
Procedure Code. In support of his view, the Subordi- 
nate Judge referred to the case of Baribilviri Kapur v. 
Khetra Pal Roy Ghoudhury (1). 

Against this decision the plaintiffs appealed to the 
High Court. 

Babu Surendra Nath Guha, for the appellants. 

Babu G-unada Gharan Sen, for the respondents. 

Mookekjee and Newbould JJ. This is an appeal 
b$ the plaintiffs in a suit for declaration of title to 
(1) (1911) I. L. 11. 3S Calc. 923. 
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land and for recovery of possession thereof. The 
plaintiffs are the superior landlords of a nim osat 
taluk. The talukdars defaulted to pay rent, with the 
result that they were sued and a rent decree was 
obtained against them on the 7th April 1909. On the 
5th August 1909, the plaintiffs applied to execute the 
decree in accordance with the provisions of the 
Bengal Tenancy Act ; five days later, an order was 
made for the simultaneous issue of the writ of attach- 
ment and the sale proclamation under sub-section (I) 
of section 163. The sale was held under sub-section (/ ) 
of section 164 on the 23rd September, when the decree- 
holders themselves purchased the defaulting tenure. 
The sale was confirmed in due course and symbolical 
delivery was made to the purchasers. They could not, 
however, obtain actual possession of the land, as they 
were resisted by the defendants who set up under- 
tenures in the property sold. The plaintiffs, there- 
upon, took proceedings under section 167 of the Bengal 
Tenancy Act and the requisite notices for the annul- 
ment of the alleged encumbrances were duly served. 
On the 18th April 1911, the plaintiffs commenced 
this action to eject the defendants. The Court of 
first instance found that the decree was for arrears of 
rent, that it had been executed in accordance with the 
provisions of the Bengal Tenancy Act, that at the sale 
held under sub-section (1) of section 164, the pur- 
chasers had acquired the tenure with power to annul 
the encumbrances thereon, other than registered and 
notified encumbrances, and that steps had been taken in 
conformity with section 167 to annul the encumbrances 
setup by the defendants. In this view, the Court 
decreed the suit. Upon appeal, the Subordinate Judge 
has reversed that decision on the ground that the sale^ 
though held under the Bengal Tenancy Act, operated 
only as a sale under the provisions of the Code of Civil 
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Procedure, and that the decree-holders auction-pur- 
chasers had acquired nothing beyond the right, title 
and interest of their judgment-debtors. This decision 
is based on the ground that as the sum realised at the 
sale, was not sufficient to liquidate the amount of the 
decree and costs, the sale must be deemed to have 
been held, not under sub-section (2) of section 164, 
but under the provisions of the Code of Civil Pro- 
cedure. The Subordinate Judge, in this view, has 
dismissed the suit. On the present appeal, it has been 
argued on behalf of the plaintiffs that the view taken 
by the Subordinate Judge as to the effect of the sale 
held on the 23rd September 1909, is erroneous and 
that the purchasers at that sale acquired the default- 
ing tenure with power to annul all encumbrances 
other than registered and notified encumbrances. 
This view has been controverted by the respondents, 
on the authority of the decision in Banbihari Kupur 
v. Khetrapal Singh Boy (1). It has been, indeed, 
broadly argued on their behalf that a sale in. execution 
of a decree for . arrears of rent operates as a sale 
under sub-section (2) of section 164, only if the sum 
realised at the sale is sufficient to liquidate the amount 
of ihe decree and costs. We feel no doubt that this 
contention is erroneous and is not supported by the 
provisions of the Bengal Tenancy Act. 

Section 159 formulates the fundamental principle 
that where a tenure or holding is sold in execution 
of a decree for arrears due in respect thereof, the 
purchaser shall take subject to the interests defined 
as protected interests, but with power to annul 
the interests defined as encumbrances. Section 163 
provides that when the decree-holder makes the 
application for execution mentioned in section 162, 
the Court, if it admits the application and orders 
- (1) (1 9'l 1 ) I. L. 38 Calc. 923. 
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execution of the decree as applied for, shall issue 
simultaneously the order of attachment and the 
proclamation required by rules 66 and 70 of Order XXI 
of the Civil Procedure Code. Sub-section (2) of section 
166 lays down that the proclamation shall announce 
that the tenure or holding will first be put up to 
auction, subject to the registered and notified encum- 
brances, and will be sold subject to those encum- 
brances, if the sum bid is sufficient to liquidate the 
amount of the decree and costs, and that, otherwise, 
it will, if the decree-holder so desires, be sold on a 
subsequent date of which due notice will be given, 
with power to annul all encumbrances. Subsection 
(J) of section 161 provides that when a tenure has 
been advertised for sale under section 163, it shall be 
put up to auction, subject to registered and notified 
encumbrances; and if the bidding reaches a sum 
sufficient to liquidate the amount of the decree and 
costs including the costs of sale, the tenure shall be 
sold subject to such encumbrances. The respond- 
ents argue that if the bid does not reach a sum 
sufficient to liquidate the amount of the decree and 
costs, the sale, if concluded, operates only as a sale 
under the provisions of the Code of Civil Procedure, 
with the consequence that the purchaser acquires 
merely the right, title and interest of the judgment- 
debtor. We are clearly of opinion that this conten- 
tion is not wellfounded. If we were to accept the 
contention of the respondents, we would have to read 
into sub-section (2) words which are not to be found 
there. The intention of the Legislature, as can be 
gathered from sections 163, 164 and 1.65, is to entitle 
the decree-holder, if he so desires, to proceed under 
section 165 in the event of the sale on the first notifi- 
cation not realising a sum sufficient to liquidate the 
amount of the decree and costs It is not obligatory 
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upon him. however, in this contingency, to avail him- 
self of the provisions of section 165 ; he may never- 
theless be content with the sale under section 161 ; and 
if the sale is held under that section, the result de- 
scribed therein follows, namely, the purchaser becomes 
entitled to annul all encumbrances other than regis- 
tered and notified encumbrances, provided he follows 
the procedure prescribed in section 167. The conse- 
quence of the sale does not depend upon the amount 
of tbe bid offered by the successful purchaser ; it is 
independent of the value of the bid. It is obvious 
that section 165 was enacted solely for the benefit of 
the decree-holder ; if the bid is not sufficient to satisfy 
his decree and costs, it entitles him to have the pro- 
perty sold, with power to annul all encumbrances ; but 
it is not obligatory on him to adopt this extreme 
measure, and he is not in peril if he decides not to 
pursue this special remedy. 

We have been pressed, however, to adopt the con- 
trary view on the strength of some observations in the 
case of Banbihari Kapur v. K he trap'll Sing Roy (1) 
which support the contention of the respondents. 
With all respect for the learned Judges who decided 
that case, we are unable to accept their view as a 
correct exposition of the law on the subject. Bat 
we do not think it necessary to refer the matter 
for decision to a Pull Bench, because the observations 
mentioned were not necessary for the purpose of the 
decision of that case. It further appears that in that 
case the sale certificate stated that the purchaser had 
acquired merely the right, title and interest of the 
judgment-debtor, while in the case before us, the sale 
certificate shows on the face of it, that the purchaser 
acquired the defaulting tenure itself which had been 


(1) (1911) I. L. R. 38 Calc. 923 
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brought to sale. In our opinion, the view taken by 
the Subordinate Judge cannot possibly be supported. 

The result is that this appeal is allowed, the decree 
of the Subordinate Judge set aside and that of the 
Court of first instance restored. This order will carry 
costs both here and in the Court of appeal below. 

w. M. C. Appeal alloived. 


APPELLATE CIVIL. 

Before Moolcerjee and Hoe JJ. 

HAR1NATH CHOWDHUEY 

v. 

HARADAS ACHARJYA CHOWDHUEY.* 

Deposit in Court — Money paid under compulsion of Law —Want of bona 
fides — Action for recovery of money — Civil Procedure Code ( Act V of 
1008 ), 0. XX f r. 46 cl. ( 1 ) — Attachment of debt due to a stranger on 
the allegatum that the garnishee's creditor was benamidar of the 
judgment-debtor — Deposit by garnishee, conditional , on enquiry — With- 
drawal of the money from Court by the attaching creditor without 
notice to the garnishee — Court's power of enquiry. 

Where debt due to a stranger was attached on the allegation that he 
was benamidar of the judgment-debtor and the attaching creditor withdrew 
the money by leave of the Court without notice to the garnishee, in a suit 
by the latter for the recovery of the money deposited, it being found that 
there was no benami transaction as alleged : 

Held , that the rule that money paid under compulsion of a legal process 
was irrecoverable can only be pleaded where the party who has got the 
benefit of his opponent’s payments, acts bona fide. 

Marriott v. Hampton (1) distinguished. 

Ward & Co. v. Wallis (2) followed. 

° Appeal from Appellate Decree. No. 3656 of 1913, against the 
decree of Ann ada Kumar Sen, Subordinate Judge of Mymensingh, dated 
Aug. 11, 1 9 13, confirming the decree of Lutfar. Rahaman. Munsif of 
Mymensingh, dated July 17, 1912. 

(1) (1797) 7 T. R. 269. 
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Clause ( 3 ) r. 46 of 0. XXI of the Civil Procedure Code does not con- 
template of cases where the deposit was purely conditional on enquiry 
being held as to judgment-debtors’ rights and a withdrawal by the attach- 
ing creditor of the money so conditionally deposited, without notice to 
the garnishee, even though made with the leave of the Court, is a grave 
abuse of judicial process. 

It is true that 0. XL VI does not expressly contemplate of an .enquiry as 
is enjoined in 0. V., rule 45 of the Rules of the Supreme Court in England, 
but the Court has inherent power to enquire. 

Second Appeal by Harinatii Chowdhury, the 
defendant. 

The defendant, Harinatii Ghowdhury, sued one 
Benoycliand Kotary for money due and got an 
ex parte decree. He attached a debt due on a hand- 
note by the plaintiff to Rai Manilal Nahar Bahadur 
on the allegation that the latter was benamidar of 
Betioy. The plaintiffs deposited the money in Court 
but an order was passed by the Court to the effect 
that money was hot to be paid out to the defendant 
until the question of benami had been decided. Sub- 
sequently Rai Manilal brought a suit on the hand-note 
against the plaintiff and obtained a decree, it being 
found that Rai Manila! was not Benny’s benamidar. 
The defendant had in the meantime withdrawn the 
money deposited in Court by the plaintiff without 
notice to him though with the leave of the Court 
and before any enquiry as to the benami had been 
gone into. The plaintiff thereupon sued for the 
recovery of the money which lie had deposited and 
which had been withdrawn by the defendants. 
Both the lower Courts found in favour of the plaintiff. 
Hence this second appeal by the defendant. 

Mr. A. B. Gruha (with him Babu Birendra Kumar 
De and Babu Akliit Bandhu Guha), for the appellants, 
contended that money paid into Court under com- 
pulsion of a legal process was irrecoverable [ Marriott 
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v. Hampton (1)] even if he paid under a mistake of 1 91S 
fact or obtained a fraudulent judgment unless such a harinath 
judgment was set aside-. De Medina v. Grove (2). The Ohowdhcry 
plaintiif has no cause of action as 0. XXI, r. 46, harapas 
cl. (3) of the Civil Procedure Code gives a valid tUs- f CHAWVA 
charge of his debt. At most, Rai Manila! can bring 
an action in tort for fraudulent misrepresentation 
against the defendant. Money paid into Court was 
not plaintiff’s but his creditor’s money. By suffering 
a judgment to be passed, the plaintiff cannot create a 
right in himself. Sections 69 to 72 of the Indian Con- 
tract Act have no application to the facts of this ease. 

Babu Jyoti Prasad Sarbadhikari &nd Bab u Pro- 
hash Chandra Majunidar, for the respondents, were 
not called upon. ■ 

Mookerjee and Roe JJ. The problem which 
requires solution in this appeal may be concisely 
stated. On the 30th June, 1909, A sued B for recovery 
of money. On the same day A obtained an order for 
attachment before judgment under rule 5 of Order 
XXXVIII of the Code of Civil Procedure. The 
property attached was a debt due ostensibly from 
0 to D ; but the debt was attached on the allegation 
that B and not D was the person beneficially interest- 
ed in it. The result was that a prohibitory order was 
issued upon C on the 13th August, 1909. A obtained an 
ex parte decree in his suit against B C was then 
called upon to pay into Court the money due from 
him ostensibly to D. On the 8th October, C applied 
to the Court and intimated that he was willing to 
bring the money into Court, provided he was absolved 
from liability to pay a second time to D, and provided 
also that interest ceased to run upon his debt from 
that date. The Court, thereupon, ordered that the. 

(2) (1846) 10 Q. B. 152. 


(1) (1797) 7 T. R. 269. 
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money, if deposited, would be retained in Court till 
the adjudication of the question, whether B or D was 
beneficially interested therein. On the faith of this 
order, the money was brought into Court on the 13th 
December 1909. Thereafter, without notice to C or D, 
the Court, on the application of A, paid out the money 
to him. D, who had no intimation of these proceed- 
ings, subsequently sued C and recovered judgment 
against him on the debt. C now sues A to recover 
the money, which he had deposited in Court and 
which, without notice to him or to his creditor D> 
had been withdrawn by A. The Courts below have 
decreed the claim and A has appealed to this Court. 
The substantial question in controversy on the merits 
in this litigation, consequently, plainly is, whether B 
or D was beneficially interested in the debt. The 
Courts below have concurrently answered this against 
A, and have found that B had no interest in the 
money, in other words, that not B but D was the 
real creditor of C. This is a finding of fact which 
cannot be successfully challenged in 'second appeal; 
indeed, no attempt has been made to assail it before 
us ; but the question has been mooted, has C any 
cause of action against A? On behalf of A, it has 
been argued that there is no cause of action, first , 
because the money was recovered under compulsion 
of legal process, and cannot accordingly be recovered 
by any form of suit; and, secondly , because by virtue 
of Order XXI, rule 46, of the Code of Civil Procedure, 
the money, as soon as deposited, ceased to be the 
money of the plaintiff, and, that, consequently, he is 
not entitled to recover it back. In our opinion, there 
is no foundation for either of these contentions. 

As regards the first ground, it is clear that the 
principle of the rule in Marriott v. Hampton { 1), 
(1) (1797) 7 T. R. 269 ; 2 Sm. L. 0., 10th Ed., 420. 


YOL. XL1IL] CALCUTTA SERIES. 

which has been the bulwark of the argument for the 
appellant, is of no real assistance to his cause. The 
principle is that where money has been paid by the 
plaintiff to the defendant under compulsion of legal 
process, which is afterwards discovered not to have 
been due, the plaintiff cannot recover it back in an 
action for money had and received. The foundation 
of this doctrine was thus stated by Lord Kenyon : 
“After a recovery by process of law, there must be 
an end of litigation; otherwise there would be no 
security for any person.” To the same effect is the 
observation of Grose J : “ It would tend to encourage 
the greatest negligence, if we were to open a door to 
parties to try tlxeir causes again, because they were 
not properly prepared the first time with their evi- 
dence.” Lawrence J. added that if the case alluded 
to, that is, the decision of Lord Mansfield in Moses 
v. Macferlaan (1), be law, it would go the length 
of establishing this, that every species of evidence 
which was omitted by accident to be brought forward 
at the trial, might still be of avail in a new action to 
overrule the former judgment, which is too preposter- 
ous to be stated. The principle was again formulated 
by Patteson J. in Cadaval v. Collins (2 ) : “ Money paid 
under compulsion of law cannot be recovered back 
as money had and received. And, further, where there 
is bond fides, and money is paid with full knowledge 
of the facts, though there be no debt, still it cannot 
be recovered back.” We refer to this statement in 
order to emphasize the qualification to the general 
rule formulated in the following terms by Kennedy J. 
in Ward Sf Co. v. Wallis (3) : “There must be bond 
fides on the part of the party who has got the benefit 
of Ills opponent’s payment in order to bring the 
(1) (1759) 2 Burr. 1009. (2) (1836) i A. & E. 858, 866. 
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principle laid down in that case [ Marriott v. Hampton 
(1)] into force; if the person enforcing a payment 
under legal process has therein taken an unfair advan- 
tage or acted unconseientiously, knowing that he had 
no right to the money, the principle laid down in 
Marriott v. Hampton (1) may not prevent the defend- 
ant from recovering the money back;’ 

Let us examine the application of this principle to 
the circumstances of the present case. Here money 
was deposited by the plaintiff 0 on the faith of an 
order which stated explicitly that the money would 
be retained in Court, pending the determination of the 
question, whether the money belonged to B, the then 
judgment debtor of A, or to D the alleged creditor of 
the depositor 0. That enquiry was never made; but 
the (Jourt, without notice to the depositor and his 
alleged creditor, paid out the money to the present 
defendant, on his application, so that neither 0 nor D 
was allowed an opportunity to defend his rights. We 
need not hold that this conduct of A was in any way 
designedly fraudulent, but this much is plain that 
he was able to appropriate the money by what consti- 
tuted a grave abuse of the process of the Court. The 
principle of the decision in Marriott v. Hampton (1) 
has no application to these circumstances. 

As regards the second ground, it is contended that 
under Order XXI, rule 46, the money, as soon as it was 
deposited, ceased to be the money of the depositor. 
Clause (3) of rule 46 is in these terms : A debtor pro- 
hibited under clause (1) of sub-rule (1) may pay the 
amount of his debt into Court and such payment shall 
discharge him as effectually as payment to the party 
entitled to receive the same. This clearly contem- 
plates a case where there is no dispute that if the .suit. 

oo 0.797)7 t. n. 209. 
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results in a decree against the defendant, or if there 19 15 

is a pre-existing judgment against him, the money is habinath 
recoverable thereunder from the depositor. In the Chowdhcby 
present case, the deposit was clearly conditional. The habadas 
order o! the Court makes it plain beyond all coutro- 
versy that the deposit was made pending the adjudi- 
cation of the question, whether B or D was beneficially 
interested in the money. But it has been contended 
on behalf of the appellant that this order was irregu- 
lar, as the Code neither contemplates an enquiry, nor 
provides for the issue of notices upon parties affected 
by its order. This argument overlooks the element- 
ary principle that no judicial order can be made to 
the detriment of a person till he has been afforded 
ample opportunity to defend his rights. Our attention 
has been drawn in this connection to rule 5 of Order 
XLV of the rules of the Supreme Court in England. 

An examination of that rule shows that there is no 
foundation whatever for the contention of the appel- 
lant. There the rules expressly provide for an enquiry 
in the events which have happened here. Rule 5 is 
in these terms : “ Whenever in any proceedings to 
obtain an attachment of debts, it is suggested by the 
garnishee that the debt sought, to be attached belongs 
to some third person or that any third person has a 
lien or charge upon it, the Court may order siich third 
person to appear and state the nature and particulars 
of his claim upon such debt.” Rule 6 then provides 
that after the allegation of any third person under such 
order as in Rule 5 mentioned and if any other person 
who by the same or any subsequent order may be 
ordered to appear or in case of such third person not 
appearing when ordered, the Court may order execution 
to issue to levy the amount due from such garnishee. 
Consequently, the Rules of the Supreme Court in 
England contemplate, not an ex parte order to the 
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prejudice of third persons who may be really interest, 
ed in the debt due from the garnishee, but an enquiry 
in the presence of all the persons interested. Our 
Code does not contain any specific rule of the type of 
Rules 5 and 6 of Order XLV of the Rules of the 
Supreme Court in England. But the Court has in- 
herent power to guard against an abuse of its process 
and to ensure that its orders do not operate to the 
prejudice of persons who have no notice of the 
proceedings. In the case before us, the Court was 
competent, indeed, it was incumbent upon the Court, 
to make a conditional order of this description and to 
provide that the money deposited was not paid to the 
decree-holder till adjudication of the question of title 
to that money. Reference may in this connection be 
usefully made to the instructive decision of the Court 
of Appeal in Roberts v. Death (1). In that case the 
garnishee, who was ordered to bring the money into 
Court, contended that the money was due to the judg- 
ment-debtor, not in his personal capacity but in his 
capacity as a trustee. The question arose, whether 
the money, if deposited, should be paid without 
enquiry. Lord Justices Brett, Cotton and Lindley 
unanimously held that it would not be right to make 
the payment without an enquiry into the question, 
whether the money was trust-money or not, and they 
directed that the money should be brought into Court 
to abide the event of an enquiry. In our opinion, the 
money deposited in this case did not cease to be the 
money of the plaintiff, merely because he had brought 
it into Court on the faith of a conditional order which 
directed its retention in Court pending enquiry into 
the question raised. 

We feel no doubt whatever that the justice of the 
case lies entirely with the respondent and that the 
(1) (1881) 8 Q. B. D. 319. 
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Court' lias full authority to compel t ho appellant to 
bring back the money into Court to be repaid to the 
plaintiff [Mrinulini v. Abinas (1)]. 

The result is that the decree of the Subordinate 
Judge is affirmed and this appeal dismissed with 
costs. 

N. C. s. Appeal dismissed. 

(n (1910) 11 C. L. J. 533. . 


CRIMINAL REVISION. 


Before Sharfuddm and Chapman JJ. 

PARDIP SINGH 

v. 

EMPEROR.* 

special Constable < — Dispute regarding ferry — Proceeding for security to 
keep the peace drawn up against one party — Appointment of members 
thereof as special constables , — Refusal to act as such — Legality of 
appointment and of prosecution for such refusal — Police Act ( V of 
1S61) ss. 17,19. 

The only legitimate object of appointing special constables, under a. 17 
of the Police Act (V of 1861), is to strengthen the ordinary police force 
by the addition of suitable persons. When the appointments are not made 
with such an object, a prosecution under s. 19 of the Act for refusal to 
act as such will hot be permitted. 

When the members of one party to a ferry-dispute were appointed as 
special constables, and the circumstances showed that it was never really 
intended to utilize them as police officers, the High Court quashed the 
order of the District Magistrate directing their prosecution under s. 19 of 
the Act and the issue of warrants against them. 

On the 14th April 1915, one Rambirich Singh and 

^Criminal Revision, Nos. 794, 797 to 816 of 1915, against the order of 
D. Weston, District Magistrate of Mozafferpur, dated May 26, 1915. 
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his son, claiming to be lessees of two Government femes 
at It wa and Dili ghats in Barpadawna and Khanwa 
respectively, presented a petition to the District Magis- 
trate of Mozafferpur, alleging that, in January last, 
the neighbouring villagers had looted the ferries, but 
that the matter had then been amicably settled ; that 
in the beginning of March they had again plundered 
the huts and boats at the ferry ghats, in consequence 
of which two complaints had been filed against some 
of the leaders who were put on trial ; that the police 
liad sent up the ringleaders under s. 107 of the Criminal 
Procedure Code, and proceedings thereunder had been 
drawn up against them, that the villagers nevertheless 
continued their hostility, and that, unless the peti- 
tioner, Pardip Singh, and the other 36 persons named 
were made special constables, or the ferries guarded 
by armed police, the villagers could commit serious 
breaches of the peace. 

On receipt of the petition, the District Magistrate 
called for a police inquiry and report, observing as 
follows. “ I am quite prepared to make special con- 
stables pending disposal of the s. 107 cases, and after- 
wards, if necessary, to run more in under s. 107.” 
On the 28th April, Dwarka Nath Panday, an Inspec- 
tor of police who was deputed to hold an investi- 
gation, submitted his report to the same Magistrate 
stating that the lessees of the ghats had for some 
years levied sali (annual payment in grains in lieu of 
toll) from the neighbouring villages, that the sali had 
been recently enhanced ; that one Ramautar Singh, a 
local zamindar, had refused to pay the same and had 
combined with the villagers and certain influential 
men, including the petitioner Pardip, to stop the ferry 
business ; that the villagers had demolished the lessees’ 
huts at the ferry ghat on 12th January 1915, which 
were subsequently rebuilt, and had again collected 
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together on 1st March to destroy the huts ; and that 
proceedings under s. 107 of the Criminal Procedure 
Code had been taken against Ramautar and others 
which were pending in Court. The report further 
continued as follows : — 

u I believe that the appointment of special constables is essential. . . 

The matter cannot be set right unless special police are appointed, and I 
suggest that one head constable and four constables from the Eeserves be, 
in the meantime, deputed there. There have been a series of breaches of 
the peace and they are still apprehended, and cannot be set right until the 
27 persons named (who were the same as those mentioned in Rambirich’s 
petition) are appointed as special police, under Act Y of 18G1 s. 17, for one 
year to see that there is no breach of the peace. 

On the 4th May, the District Magistrate recorded 
an order expressing his willingness to make the speci- 
fied persons special constables for three months, 
which would (he remarked) give time for the dis- 
posal of s. 107 cases, but called for a further report 
from the Inspector as to the local limits within which 
the special constables were to act. On receipt of the 
further report, the District Magistrate passed the fol- 
lowing order ou 9th May “ Report received. Proceed- 
ings drawn up. To District Superintendent of Police 
for action.” Thereafter, on the 19th, the petitioners 
and the others, named in the Police report, presented 
a petition to the District Magistrate in which they 
claimed to be the maliks of Dih Jiwar and contiguous 
villages, and stated that there was a dispute between 
the said maliJcs and the ghatival of Kunwa concern- 
ing the Dih Jiwar ferry, and submitted that it would 
be inequitable if they were ordered to do anything to 
destroy their own rights. 

Six of the petitioners were' then offered certificates, 
belts and other equipments, but they refused to accept 
them. This fact was communicated to the District 
Magistrate by a police report, on the 25th May, and he 
thereupon rejected the petitioners application and 
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passed the following order on the 26th — “ Prosecute 
e ich separately A On the 28th May, when the 27 per- 
sons were present in Court as accused in the s. 107 
cases, the remaining ones were offered but refused 
certificates and belts. The matter was reported to the 
District Magistrate who directed their prosecution 
also. The Joint Magistrate, thereupon, issued pro- 
cesses against the petitioner and the others under s. 19 
of the Police (Act V of 1861). No instructions for the 
performance of police duties had been issued to any of 
the persons appointed as special constables. 

The petitioner then moved the High Court and 
obtained the Rule to set aside the order of the District 
Magistrate directing his prosecution and the proceed- 
ings thereunder on the second and third grounds of 
the petition, which were as follow : — 

(ii) That the only legitimate object of appointing special constables 
under s* 17 of Act V of 1861 being to strengthen the ordinary police force, 
the District Magistrate was wrong in. appointing the petitioner as such on 
the complaint of a private person and on a police report which did not dis- 
close that the ordinary police force was insufficient, and that the petitioner 
committed no offence by refusing to act as such. 

(in) That s. 17 does not contemplate the appointment of a party to a 
quarrel as special constable, and the petitioner committed no offence in 
refusing to accept the appointment. 

Similar Rules were issued on behalf of twenty other 
petitioners and they were heard together. 

Mr. W. Gregory (with him Babu Birbhnsan Dutt), 
for the petitioner. The proper object of s. 17 is to 
strengthen the ordinary police force when insufficient 
to meet an emergency, and not to influence parties to 
a dispute to preserve the peace : Gopinath Paryah v. 
Empress (1), TJmes Ghanclra Gupta v. Emperor (2), 
Nanda Kishore Singh v. Emperor (3). The police 
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report on which the Magistrate made the appoint- 
ments does not show that the ordinary police force 
was insufficient. The orders directing the prosecution 
and the issue of warrants are illegal, and the High 
Court can set them aside on revision. 

Mr. S. Ahmed ( Deputy Legal Remembrancer for 
Bihar). The order of appointment of special con- 
stables is an executive one and the High Court cannot 
interfere with it. That the ordinary police force was 
insufficient is shown by the Inspector asking for 
the immediate appointment of constables from the 
Reserve. 

[He subsequently informed the Court that if their 
Lordships considered the prosecutions ill-advised, 
they would be dropped.] 

Cur. adv. vult. 

Sharfuddin AND Chapman J.J. These twenty-one 
Rules have been heard together. They were issued 
to show cause why the orders directing the prosecution 
of the petitioners upon the charge of refusing to serve 
as special constables should not be set aside. 

The petitioners live in four villages adjoining two 
ferries named Dili ghat and Itwa ghat, lease of which 
is held by a certain Rambirich and his son under the 
District Magistrate and District Board of Mozafiferpnr. 
These ferry farmers complained that in January and 
March last there had been riotous disturbances over 
their use of the ferry, and in consequence proceedings 
were instituted against thirteen of the present peti- 
tioners under section 107 of the Code of Criminal 
Procedure for the purpose of binding them down to 
keep the peace. During the pendency of these pro- 
ceedings, the ferry farmers, on the 14th April, again 
complained that the villagers did not allow them to 
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ply the ferry and prayed that certain persons named 
by them should be made special constables. The 
names given include all the present petitioners. The 
District Magistrate directed the District Superintend- 
ent of Police to depute an Inspector to enquire into 
the matter, intimating at the same time his willingness 
to appoint special constables. The Inspector reported 
that the disturbances had been due to the enhancement 
of the ferry tolls. He recommended that the persons 
named by the ferry farmers be appointed special 
constables, and that in the meantime a head constable 
and four constables be deputed from the Reserve. A 
head constable and four constables were accordingly 
deputed, and eventually, on the 1.0th May, the District 
Magistrate recorded an order appointing twenty-seven 
persons to serve as special constables within a cer- 
tain area in the neighbourhood of the ferries. These 
twenty-seven persons were the persons originally 
named in the complaint of the ferry farmers and 
included the petitioners against some of whom, as we 
have said, proceedings under section 107 had then 
been pending for a considerable time. The petitioners 
heard of this order, and before it was formally com- 
municated to them came into the town of Mozafferpur. 
On the 19th May they presented a petition to the 
District Magistrate impugning the right of the ferry 
farmers to the ferries and praying that they (the 
petitioners) should not be appointed special constables. 
While they were in Mozafferpur awaiting the result 
of their petition to the District Magistrate, six of the 
petitioners were met by certain police officers who 
asked them to take their belts and other equipment. 
They refused. This was reported to the District 
Magistrate on the 25th May. On the same date the 
District Magistrate recorded an order summarily re- 
jecting the petition which the petitioners had made 
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to him on the 19th. On the 26tli he directed the prose- 
cution of the six petitioners above referred to under 
section 19 of the Police Act for refusing to serve as 
special constables. It does not appear whether the 
District Magistrate’s order rejecting their petition of 
the 19th was communicated to the petitioners. On the 
28th May they were all present in the precincts of the 
court-house at Mozafferpur in connection with the 
section 107 proceedings in which they were accused 
and which were that day under trial. The remainder 
of the petitioners were then offered appointment, 
certificates and belts. They refused to take them, and 
upon a peon being sent to call them before the Joint 
Magistrate, they refused to comply. An order was 
then issued directing the prosecution of the re- 
mainder of the petitioners. 

The only legitimate object of appointing special 
constables is to strengthen the ordinary police force 
by the addition of suitable persons. It has been more 
than once held by this Court that when such appoint- 
ments are not made with the object above stated, 
proceedings under section 19 of the Police Act will 
not be permitted. 

It does not appear that any instructions for the 
performance of any kind of police duty were even 
issued to the petitioners, and the circumstances above 
set forth compel us to come to the conclusion that it 
was never really intended to employ the petitioners 
as police officers. 

We may note also that the proceedings under 
section 107 are now approaching termination. The 
matters in issue will be decided, and any further 
action to prevent a breach of the peace will, we hope,, 
then be unnecessary. 

In the circumstances, we direct that the proceed- 
ing against the petitioners be quashed. 
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Tlie Code of Criminal Procedure, as it stands at 
present, does not provide' any obvious remedy for the 
prevention of disturbances during the pendency of 
proceedings under section 107. It was the difficulty, 
no doubt, which led the District Magistrate to have 
recourse to appointing the persons reported likely to 
create disturbance, special constables. We cannot, 
however, believe that he intended to actually utilize 
their services on police duties, for this would have 
been objectionable and would have handicapped them 
in their defence in the section 107 case. We may 
point out that in the present instance an order under 
section 141 would probably have sufficed. We think 
also that the petitioners might well have been given 
a hearing. Ferry farmers are often exacting. 

We welcomed the assurance of the Deputy Legal 
Remembrancer that, if we expressed the opinion that 
the prosecutions were ill-advised, they would be 
dropped. 


E. H. M. 


Rule absolute. 
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ORIGINAL CIVIL. 


Before Ckaudhuri J. 

NATIONAL BANK OF INDIA, Ld. 

v. 

A. K. OHUZNAVI.* 

Practice — Execution of decree — Civil Procedure Code ( Act V of 10.08) 
0. XXI, r. 4 1 — Judgment-debtor , examination of — Application by 
judgmental eh tor to have order for examination set aside. 

An application tiuder 0. XXI, r. 41, of the Civil Procedure Code, 1908, 
made ex parte on a verified tabular statement, is in order. 

The judgment-debtor is entitled to be heard to have such order set 
aside, but he should apply on summons. 

The object of 0. XXI, r. 4 1 is to obtain discovery for purposes of execu- 
tion to avoid unnecessary trouble in obtaining satisfaction of money decrees. 

Although an order for personal examination is likely to operate harshly 
and cause unnecessary harassment and obviously ought not to be made 
unless the Court is satisfied about the bond fides of the application and its 
urgent necessity, still such applications may be usefully encouraged to 
prevent unduly dilatory, troublesome and expensive execution proceedings. 
In re Premji Trihumdas (l) referred to. 

Application under 0. NXI, r. 41, of- the Civil Pro- 
cedure Code, 1908. 

In suit No. 1152 of 1914, the plaintiff Bank, on the 
11th June 1915, obtained a decree for Rs. 25,454-12-9 
against the defendant. On the 15th July 1915, the 
Bank applied for and obtained ex parte an order under 
Order XXI, rule 41, of the Civil Procedure Code for 
the examination of the defendant. The Bank’s appli- 
cation was supported by a tabular statement in the 
form required by Order XXI, rule 11, and a separate 

* Application in Original Civil Suit No. 1152 of 1914. 

(1) (1893) I. L. R. 17 Bom. 514. 
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affidavit. The order directed that the defendant should 
be served with a notice and attend on the 29th July 
1915 for his personal examination. 

Mr. B. G. Hitter appeared, on the 29th July 1915, 
on behalf of the defendant and urged that the order 
should be set aside. Mr. Mitter’s arguments are fully 
dealt with in the judgment. 

Mr. A. A. Avetoom, on behalf of the plaintiff Bank, 
referred to the analogous rule in the Rules of the 
Supreme Court, namely, Order XLH, rule 32, and con- 
tended that he was entitled to the order as of right ; 
in support of his contention he referred to the ease of 
Republic of Costa Rica v. Strousbery (1) and parti- 
cularly to the judgment of James L. J. 

Cur. adv. vail. 

Chaudhubi J. A question has arisen in connection 
with this matter as to the procedure to be followed and 
the requisites for obtaining an order under Older XXI, 
rule 41, which- corresponds to Older XLII, rule 32 of 
the English Supreme Court Rules of 1883. In England 
an application has to be made by summons before a 
Master in Chambers. If the debtor has appeared to 
the writ by a solicitor, the summons must be served 
at the address for service, and an affidavit to that effect 
is necessary. Although our Order XXI, rule It is an 
amplification of section 219 of Act VIII of 1859 modi- 
fied by section 267 of Act X of 1877, cases under it are 
rare. In fact a careful search among the records of 
this Court has resulted in the discovery of three eases 
only. It appears that those applications were made 
on verified tabular statements in the form directed by 
Order XXI, rule 11, sub-clause (2) and were ex parte. 
In the case of Premji Trikumdas (2), the application 
appears to have been made ex parte. Our Court lias 
(1) (1880) 16 0h. D. 8, 12. (2) (1893) I. L. It. 17 Bom. 514. 
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framed no special rules with reference to this matter, 
and I must, therefore, hold that the present applica- 
tion, which was made ex parte on a verified tabular 
statement, is in order. 

The defendant has been served with the order for 
his examination, and has now appeared by counsel and 
urges that, the order should be set aside. As our 
procedure allows such an order to be made ex parte, 
I am of opinion that it is open to the Court to hear 
the objections of the person summoned, before he is 
actually examined. In the Bombay case above cited, 
the party ordered to be examined applied on summons 
to have the order set aside. 1 think that procedure 
should ordinarily be followed. I have, however, 
treated this as an application to set aside my original 
order, and, as the plaintiff Bank was prepared to go 
on with the matter on that basis, I have not required 
a formal written application. 

Counsel for the judgment-debtor has urged that the 
order should be set aside, as the decree- holders have 
not shown what steps they have taken to enforce the 
decree and the result thereof ; that in fact they have 
taken no steps at all; that the Court should not make 
such an order before the usual methods of execution 
are exhausted. He relied upon a passage in Edwards 
on Execution to that effect (Edn. 1888) which does not 
appear to he based upon any reported decision. I 
find no such statement in Anderson on Execution 
( Ed. 188!)). L therefore, look upon the passage cited 
as an expression of the writer’s opinion. The object 
of the rule is to obtain discovery for purposes of 
execution to avoid unnecessary trouble in obtaining 
satisfaction of money decrees. It is a useful rule, but 
orders for discovery may operate harshly against the 
party directed to give discovery and ought not to be 
lightly made. An order for personal examination is 
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likely to operate still more harshly and cause unneces- 
sary harassment and obviously ought not to be made 
unless the Court is satisfied about the bond Jules o f the 
application and urgent necessity for it. It appears to 
me that it can be made at any stage of the .exeunt, ion 
proceedings, and keeping in view the observations 
I have made, such applications ought not to be dis- 
couraged. They may perhaps be usefully encouraged 
to prevent unduly dilatory, troublesome and expen- 
sive execution proceedings. I do not agree with the 
view that it should only be made when all other 
methods have been exhausted. 

Counsel for the judgment-debtor has strongly 
urged that the decree-holders do not appear to have 
taken any trouble to find out for themselves what 
properties the defendant has; they have not shown 
that there is any difficulty in finding them out ; that 
their allegations about Ms liabilities are vague ; and 
that, upon the materials before the Court, their appre- 
hension that the decree may prove infmetuous, is 
baseless. I quite agree that the enquiries made by 
the decree-holders were perfunctory and that, without 
much trouble or expense, they could have got parti- 
culars. In connection with this point I must. note the 
fact that I was not prepared to make the order on 
their tabular statement, which omitted to state the 
grounds of belief and sources of information. Wo 
do not accept such verification, and I therefore 
asked for fuller particulars,' when an additional affi- 
davit was filed. But even now it does not appear 
to me to be satisfactory. I have no reason to doubt 
the bond fides of the application, but I am not sa tis- 
fied that there is any difficulty in obtaining suffici- 
ent particulars about the property belonging to the 
judgment-debtor, by an inspection, for instance, of 
the Collectorate records of Mymensiugh. I think the 
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application has been put forward hastily — perhaps in 
view of the approaching long vacation. The judg- 
ment-debtor has also urged, without questioning the 
jurisdiction of the Court to make such an order, 
that the defendant lives and has his properties outside 
the local jurisdiction of this Court, and as the decree 
must eventually be transferred to a district Court 
for execution, the application is premature. I do not 
think so. In order to obtain a transfer to a district 
Court the decree-holders have to swear that there 
are properties in that district, which is, to my mind, 
a ground for making such an application before 
applying for the transfer. The defendant has through 
his counsel, offered to give particulars of his pro- 
perties to the plai ntiffi Bank, and the Bank has offered 
to treat the information as confidential, but counsel 
has asked me to decide his application on its merits 
without reference to the offer made. I have, in con- 
sideration of the facts before me, decided to with- 
draw the order at present. The defendant has not 
appeared personally, and we have not his personal 
affidavit. An affidavit by his agent that there is no 
reason to apprehend that his principal is not likely 
to alienate his properties, is not satisfactory. Taking 
all the circumstances into consideration, I make no 
order for Hie costs of this application. 

This order will not affect any future application, 
hut 1 hope it will not be necessary. 

w. M. c. 

Attorneys for the plaintiff Bank*. Sanderson 4* (Jo. 

Attorney for the defendant: tl. C. Banner] ee. 
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PRIVY COUNCIL. 

TIMED SINGH 

v. 

SETH SOBHAG MAL DHADTIA. 

[ON APPEAL FROM THE COURT OF THE CHIEF COMMISSIONER OF AJMER- 

MERWARA.l 

Arbitration — Application of parties to Court for reference of suit to arbi- 
tration — Omission of guardian of minor party to sign application — 
Civil Procedure Code , 1908 , ss. Ill , 115 , 2*jf 0. XLVIl {!) ; 
iSc/g //, s.9. 2, 25 25 (2) (5) — Ground for setting aside award— 

Reversal by Officiating Chief Commissioner on review of order of 
Chief Commissioner refusing revision— Finality of decree on award . 

Held , that Sell. It s. 1 of the Civil Procedure Code, i 908, which pro- 
vides that where the parties to a suit have agreed that the matters 
in difference shall be referred to arbitration they may apply in writing to 
the Court for an order of reference, does not require that the writing should 
necessarily be signed ; and where the guardian ad litem of a minor party 
was in Court and assented to the application, the omission of the guardian 
to sign it was immaterial. 

Held , also, (allowing the appeal) that in this case there was no defect on 
the face of the award, nor any misconduct of the arbitrators or umpire, nor 
any concealment of facts by any of the parties which would bring the case 
within those provisions in Sch. II which might enable the Court to set 
it aside; and that the officiating Chief Commissioner was, therefore, not 
justified in interfering in review with an order made by the Chief Commis- 
sioner refusing revision. 

Appeal 103 of 1914 from a judgment (23rd May 
1912) of the officiating Chief Commissioner of Ajmer- 
Merwara, which set aside certain arbitration proceed- 
ings, and the award therein made by the arbitrators, 
and remanded the respondent’s suit to the Court of 

° Present : Viscount Haldane, Lord Parmoor, Lord Wueniu’ry, Sir 
John Edge and Mr. Ameer Ali. 
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first instance (tlie Extra Assistant Commissioner, and 
Subordinate Judge, Ajmer). 

The defendants were the appellants to His Majesty 
in Council. 

The facts are sufficiently stated in the judgment 
of their Lordships of the Judicial Committee, and are 
also shortly set out in the judgment appealed from of 
the officiating Chief Commissioner (Mr. W. Stratton) 
which was as follows : — 

“ The facts of this case are briefly that the plaint- 
iffs, Seth Sobhag Mai and his son Kan war Kalyan 
Mai of Ajmer, sued to recover a sum of about Rs. 88,320 
on certain accounts from Thakur Umed Singh of 
Sawar and his son Kunwar Banspradip (minor) repre- 
sented by his guardian Bhur Singh. At a certain 
stage in the proceedings the parties agreed to settle 
the dispute by arbitration and a written application 
for an arbitration order was made to the Court. This 
application was signed by all the parties except the 
minor Kunwar Banspradip Singh, nor was it signed 
by the minor’s guardian. 

“ The Court referred the matter to the arbitration 
of Messrs. Mitha Lai and Jamna Shankar with the 
s5'Raja Dhiraj of Shahpura as umpire. The arbitrators 
agreed that Rs. 5,945 should be disallowed, but could 
not agree about the balance of the claim, and the 
matter was then referred to the umpire who further 
reduced the claim by Rs. 65,064 and gave an award for 
Rs. 17,510. After hearing the plaintiffs’ objections the 
Court, on 16th May 1011, passed a decree according to 
the award. 

“ The plaintiffs then came up to this Court in revi- 
sion, the main contention being that as the application 
for arbitration was not signed by all the interested 
parties the lower Court had acted without jurisdiction. 
It was held by this Court (Sir Elliot Colvin) in its 
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order dated tfio 25th November It) 1 1 that as the (({free- 
meat to arbitrate had boon signed by all the parties 
the omission to sign the application to the Court by 
the minor or Iris guardian was unimportant, it was 
further held that only the minor or his guardian could 
raise such objections — -not the plain tills. 

“ Other points were dealt with, ami it was finally 
held that there was no illegality or irregularity in the 
proceedings to justify revisionnl interference, and the 
petition was rejected. It is this order of which review 
is now sought. 

“ The case has been presented to me by Mr. V. C. 
Bapat assisted by Mr. Gangaram on behalf of the 
plaintiffs. The other side have not, 1 regret to say, 
been represented and this is no doubt unfortunate in 
an important case of this kind. Due notice, however, 
was received by the defendants, and there was ample 
time for them to act; there seemed to he no valid 
reason for not proceeding, and arguments were accord- 
ingly heard for the plaintiffs ex parte. 

“ Although there are several grounds urged in the 
petition for review, only one ground was taken up in 
the argument, namely, that the learned Chief Commis- 
sioner Was in error in regarding the omission to sign 
the application for arbitration by one of the parties as 
unimportant, and covered by the existence of the 
agreement between the parties. 

“ The case rests on the specific law laid down in 
Schedule II, paragraph 1 of the new Civil Procedure 
Code (corresponding with section 506 of the old Code). 
It is argued that according to this rule non-joinder of 
all the parties renders the application, and all proceed- 
ings based thereon, illegal and ultra vires. 

“Mr. Mulla in his commentary writes that, ‘ if ail 
parties interested have joined in the application, an 
order of reference will he made under paragraph 3 
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and, in order to give jurisdiction to the Court to make 19' 5. 
an order of reference . . . . it is necessary that all tjmisd Si'nqji 

the parties interested must apply to the Court.’ These v > 
opinions are based on Privy Council and Calcutta ‘ ' ‘m a V 
High Court rulings in Gkulam Khan v. Muhammad IJi,AnI,A - 
Hassan (1), and Joy Prokash Lall v. Sheo G-olam 
Singh (2). 

“ Mr. Banerji in his work ‘Arbitration in India’ 

(Ed. 1908), page 73, quotas a Privy Council ruling to 
the effect that, even when the parties consent to waive 
conditions of law, this does not give jurisdiction ; and 
Sir Peter Maxwell at page 579 of his ‘ Interpretation of 
Statutes’ says that where an act required by statute 
is precedent to jurisdiction, compliance cannot be d is- 
pensed with, Mr. Justice Richards in Ramf iawan Ram 
v. Kali Gharan Singh (3) has laid down that Courts 
ought to be most careful that the provisions of section 
506, Civil Procedure Code, 1882, are strictly complied 
with. 

“ The learned counsel further argued that the 
agreement itself could not be taken as equivalent to 
the application for reference. The Chief Commissioner 
might have been influenced by the affidavit that 
appeared on the record to the effect that the minor 
had been present in Court when the application 
was made. But this affidavi t was very defective and 
inadmissible. It does not bear the minor’s name or 
that of Iris guardian as one of those who presented it. 

It has no order of the Court to bring it on the record, 
and it has been referred to in the lower Court’s judg- 
ment actually after the Court had. itself passed an 
order (dated 6th May 1911) to the effect that extra- 
neous evidence about the arbitration being entered, on 
with the consent of all parties, was inadmissible. 

(1) (1901) I. L. R. 29 Gale. 167 ; (2) (188+) I. L. R. 11 Calc, 37. 

L. R. 29 I. A. 51. (3) (1907) I. L. R. 29 AH. 429, 430. 
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“The Judge did not in the proceedings note the 
fact that the minor was present when the applica- 
tion. was presented, and failing that the affidavit is 
valueless in evidence : vide Field’s Law of Evidence, 
page 406. 

“ Counsel further urged that even if the umpire’s 
action had been with proper jurisdiction, it was in 
itself illegal, as he opened the case de novo, whereas 
all he had to do was to consider the points on which 
the arbitrator had failed to agree. Nor did he take 
evidence, though he called for it. He failed to realise 
that his position was judicial. His award had greatly 
prejudiced plaintiffs, and was improperly given, even 
if he had jurisdiction. 

“ I have heard Mr. Bapat’s able presentation of the 
case with much interest, and I have read the rultigs 
above quoted and several others. It is, as before 
remarked, Unfortunate that the other side have not 
been represented, but this seems to be their own fault. 
Mr. Bapat’s arguments appear to me to be incontro- 
vertible, and I feel sure that my predecessor in office 
would not have hesitated to accept them as exceeding- 
ly strong ones. It is no doubt true that the error in 
the proceedings is a technical one, but the Court fre- 
quently insists on technical accuracy, and it is none 
the less illegal because it is technical. An error in n 
point of law is a good ground for review of judgment ; 
and I am of opinion that a good case has been made 
out for review of this Court’s order of the 25th Nov- 
ember 1911, which was passed summarily without hear- 
ing arguments. 

“ I accept the application with costs, and in doing 
so accept the previous application for revision of the 
lower Court's order. The whole of the arbitration 
proceedings ordered in tiie lower Court: must be re- 
garded as without jurisdiction, a’nd must be set aside. 

■ 
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“ The case stands where it did before reference to 
arbitration was ordered by the lower Court, and 
must be proceeded with according to law from that 
point.” 

On this appeal, which was heard ex parte, 

B. Dale, for the appellants, contended that the 
decree of l()th May 1911 made on the award by the 
Trial Judge was final and no appeal lay from it: 
reference was made to the Civil Procedure, 1908, 
Schedule II, sections 15 and 16 (1) and (2). The Chief 
Commissioner, though under section 16 he had, it was 
submitted, no power to entertain an appeal from or to 
revise the order, rightly held that the objection taken 
by the respondents that the application to the Court 
to refer the case to arbitration had not been signed by 
the guardian ad litem was not a valid objection, 
because all the parties having consented to it, the 
application was therefore not required to be signed. 
He found that there was no illegality or irregularity 
in the proceedings such as would justify revision 
of the order under section 115 of the Code, and he 
rightly rejected the application. The officiating Chief 
Commissioner, it was contended, acted entirely with- 
out jurisdiction in setting aside the Commissioner’s 
order on review on the ground that the omission 
to sign the application for arbitration was fatal to the 
validity of the proceedings : such action was not only 
not justified under section 114 of the Code, but was a 
violation of the provisions of 0. XLVII (i) of Sell. I. 
Reference was also made to the case of Ghulam 
Khan v. Muhammad Hassan (1), decided under the 
Civil Procedure Code, 1882. The decision appealed 
from, it was submitted, should he reversed. 


1915 

Umeu Singh 

ih : 

Seth Sob hag 
Mal 

Dhadiia. 


296 


INDIAN LAW REPORTS. [VOL. XLf.iL 


1915 

Umed -Singh 

v. 

S&TH SOBHAG 
Mal 

Da ad ha. 


The judgment of their Lordships was delivered by 
Viscount Haldane. In this appeal the question is 
whether the Officiating Chief Commissioner of Ajmer- 
Merwara has properly set aside the award in certain 
arbitration, proceedings. The respondent had brought 
a suit to recover from the appellants Rs. 88,320 alleged 
to be due under a mortgage. The appellant lirst on the 
record is the father of the second appellant, who was 
at the time of the proceedings a minor. The Trial 
Judge appointed one Bhur Singh guardian ad litem of 
this minor appellant. Before the trial came on, all the 
parties entered into an agreement to refer the questions 
in dispute to two arbitrators and, in the event of these 
differing, to an umpire. The agreement was signed 
by the appellants and respondents each with bis own 
hand, excepting in the case of the minor appellant, on 
whose behalf it was signed by the guardian ad litem, 
The parties appeared before the Trial Judge aud 
produced the agreement and applied, for an order of 
reference. The guardian ad litem was present in 
Court and was a party to the application. The Trial 
Judge thereupon made an order of reference. The 
arbitrators differed, and the parties then concur- 
red in an application to refer the dispute to the 
umpire, and an order was made accordingly. The 
umpire made an award allowing the respondents’ 
claim to the extent of Rs. 17,510 only. This award 
was filed in Court. The respondents, being dissatisfied 
with it, applied to the Trial Judge under the provi- 
sions of s. 15 of the Second Schedule of the Code of 
Civil Procedure, 1908, to set the award aside. The 
Trial Judge refused the application. He held that ail 
the parties to the suit, including the guardian ad, 
litem , had been consenting parties to the application, 
and further that there was no ground for the objections 
made on the merits to the award. The order was 
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made under s. 16 of the Second Schedule to the Code 
already referred to. This section provides that — 

“(1) Where the Court sees no cause to remit the award or any o£ the 
matters referred to arbitration for reconsideration in manner aforesaid, and 
no application has been made to set aside the award, or the Court has refus- 
ed such application, the Court shall, after the time for making such appli- 
cation has expired, proceed to pronounce judgment according to the award', 

(2) Upon the judgment so pronounced a decree shall follow, and no appeal 
shall lie from such decree, except in so far as the decree is in excess of, or 
not in accordance with, the award.” 

The respondents 1 - then, presented an application to 
the Chief Commissioner under section 115 of the Code 
of Civil Procedure. This section provides that : — 

u The High Court may call for the record of any case which has been 
decided by any Court subordinate to such High Court, and in which no 
appeal lies thereto, and if such subordinate Court appears (<x) to have 
exercised a jurisdiction not vested in it by law, or (b) to have failed to 
exercise a jurisdiction so vested, or (c) to have acted in the exercise of its 
jurisdiction illegally or with material irregularity, the High Court may make 
such order as it thinks fit.” 

The Chief Commissioner dismissed the application. 
He held that the point taken that the application to 
the Court for reference to arbitration was not signed 
by the guardian ad litem , was not a good one, having 
regard to the fact that the agreement itself was signed 
by all parties concerned. Moreover, he thought that 
it was for the minor or hi.s guardian, and not for the 
applicants, to raise such an objection. He also held 
that even, if an agreement or compromise en tered into 
On behalf of a minor without, the leave of the Court 
was voidable against all parties other than the minor, 
that did not make it necessarily void against tire 
minor. As to the merits he was of opinion that there 
was nothing in the case made for the applicants, the 
present respondents, based on misconduct or irregu- 
larity ou the part of the arbitrators and umpire. 

The respondents then applied to the Court of the 
Chief , Commissioner for a review of this order, 
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relying on s. Ill of the Code which, subject to such 
conditions and limitations as may he proscribed, 
allows a person aggrieved to apply for a review of any 
decree or order from which no appeal is allowed by 
the Code, and relying also on Order XL VII ( 1 ) of the 
First Schedule to this Code which provides that he 
may apply for such review on : — 


l ’ The discovery of new and important matter or < valence which, after 
the exercise of due diligence, was not within his knowledge and could not 
be produced by him at the time when the decree was passed or order made, 
or on account of some mistake or error apparent on the face of the record, 
or for any other sufficient reason.” 

These rules are, under s. 121 of the Code, to have 
effect as if enacted in it, until altered as the Code 
provides. 

This application for review was heard, not by Sir 
Elliot Colvin, the Chief Commissioner, but by Mr. 
Stratton who was officiating in his absence. The 
appellants were not represented on this hearing. The 
main point urged was that in dismissing the applica- 
tion for review, the Chief Commissioner was in error 
in regarding the omission to sign the application for 
arbitration by the minor or his guardian as unimpor- 
tant, and as covered by the agreement which all fche 
parties had signed. The Officiating Chief Commis- 
sioner acceded to the application, and set aside the 
whole of the arbitration proceedings, on the ground, 
apparently, that this error in the proceedings, though 
technical only, was fatal. The only other arguments 
before him appear to have been that even if the umpire 
had proper jurisdiction his action was illegal, because 
he opened the case de novo, whereas all he had to do 
was to consider the points on which the arbitrators 
had failed to agree, and because he had not taken 
evidence, although he called for it. 

Their Lordships have had to hear the appeal 
ex parte, as the respondents, the plaintiffs in the suit. 
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did not appear on the appeal, but they have examined 1915 

closely the documents and the various judgments in p Mfi0 SlNQtl 

the Courts below. They are of opinion that the deci- *'• 

. - . Set ii S ob u An 

sions of the Trial Judge and of the Chief Commis- mal 
si oner were right, and ought not to have been I)liAI, " A - 
interfered with by the Acting Chief Commissioner. 

In the first place the Second Schedule to the Code 
of Civil Procedure, which provides by s. 1 that where 
the parties to a suit have agreed that the matter in 
difference shall he referred to arbitration they may 
apply in writing to the Court for an Order of Refer- 
ence, does not require that the writing should of 
necessity be signed. As the guardian in this case was 
in Court and assented to the application it is plain 
that no injustice has arisen. They think, therefore, 
that there is no substance in the technical objection 
relied on. Nor can they find any defect on the face 
of the award, or any misconduct of the arbitrators or 
umpire, or concealment of facts by any of the parties 
which would bring the ease within those provisions 
in the Second Schedule which might enable the Court 
to set it aside. They have accordingly arrived at the 
conclusion that the Acting Chief Commissioner was 
not justified in interfering with the order refusing 
revision made by the Chief Commissioner. 

They are, therefore, of opinion that the appeal 
must be allowed with costs here and in the Courts 
below, and they will, humbly advise His Majesty to 
that effect. 

Appeal allowed. 

Solicitors for the appellants: Barrow, Rof/ers <$• 

Nevill. 

J. v. W. 
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CIVIL RULE. 

. Before / 1 olmwood and Mullkh JJ, 

AN I LAB ALA DASI 

v. 

19l5 EAJENDRANATH DALAIi,* 

Nov. 25 . Interrogatories — Method of administration — Disclosure of assets by affidavit 

in probate proceedings, how obtained — Civil Procedure ( '(Me (Act !' 
of 1908) Q. XI, r. 2. — Probate and Administration Act (I' of 1881) 
s. o5. 

Order XI oi: the present Code of Civil Procedure applies to proceedings 
in probate ( vide section 55 of the Probate and Administration Act). 

Under that Order there are only two methods of discovery, one by 
interrogatories and the other by an order directing discovery of documents 
in the possession or power of the other side. 

An affidavit of assets actually received c..tn, therefore, be obtained 
in probate proceedings by interrogatories only. 

Under rule 2 of Order Xt, in India as in England, the Judge has not 
any power to settle interrogatories, but ha can only decide what should be 
administered. 

The dicta in English cases with regard to the mure extensive power* of 
Courts in matters of probate, seem to imply that the strictest relevancy 
may not be required in interrogatories therein. 

Rule obtained by Auilabala Dasi, the caveidrix. 

On the 3rd August 1914, the opposite party applied 
to the District Judge, 24-Parganas, for probate of an 
unregistered will, dated 19th July 1914, alleged to 
have been executed by their youngest brother U pent Ira 
Nath Dalai who died on the 20th July 1914 at the 
premature age of 28, leaving a widow Auilabala 
Dasi, the present caveatrix. The citation issued by 
Court upon the widow was alleged to have been 

0 Civil Rule No. 932 of 1915, against the Order of A. H. Cuming, 
District Judge of 24-Parganas, dated Aug. 6, 4915. 
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suppressed ; on the 3rd September 1914 the Coutt 
made an order for probate of the aforesaid will in 
common form, and it was actually issued on the 17th 
September 1914. The widow came, to know of this 
probate for the first time when it was shown to her 
father on 4th April 1915. Thereupon she applied, on 
1st May 1915, to the District Judge of 24-Parganas, for 
revocation of the said grant under section 50 of the 
Probate and Administration Act and obtained an order 
directing the proponents to prove the said will in 
solemn form. She then entered a caveat on 2nd 
June 1915 and put in objections on 24th July 1915, 
two of them being as follows 

“ (a) That this defendant submits that the value of 
the estate left by her deceased husband has been 
intentionally under-valued. The actual value thereof 
is not less than one lac of rupees and the monthly 
income therefrom is at least Rs. 500. The petitioners 
for probate have intentionally omitted to give all 
necessary details of the properties (comprised in the 
said estate) in the affidavit annexed to the said peti- 
tion for probate.” 

“(/>) That this defendant has been advised and 
submits that all the necessary particulars required by 
law not having been set forth in the said affidavit and 
the same not having been sworn to by the said peti- 
tioners or either of them, the said petition for probate 
cannot be entertained.” The said eaveatrix further 
put in an application before the District Judge on 4th 
August 1915 praying that the proponents, opposite 
parties, be compelled “to disclose fully and correctly 
(ho properties left by the deceased and the valuation 
thereof by affidavit or affidavits to be made by them 
personally.” The Court rejected this application. 
She thereupon moved the High Court for a rule 
alleging that she had been informed by her husband 
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shortly before his death that lie was possessed of 
properties worth more than a lac of rupees, and that 
the annual income from the said properties was not 
less than Es. 6,000. 

Dr. Dwarkanath Mitra and Baba Satish Chandra 
Ghatak, for the petitioner. The petitioner is the 
widow of the testator. The opposite party at first ob- 
tained probate in common form and when I objected, 
it was proved in solemn form. They say the estate is 
worth only Es. 47,000; but I say that the testator left 
one lac. We wanted the Court below to cal l upon them 
to personally swear an affidavit regarding the assets. 
Vide section 55 of the Probate and Administration 
Act and rule 11 of Order XI regarding discovery of 
documents and evidence. I now want a discovery by 
way of answer to interrogatories. 

[Holmwood J. Did you tile any interrogatories 
with your petition, as required in India, at the time 
of applying? This is not so in England where it is 
done in Chambers.] 

On 4tli Augnst we filed a petition for discovery 
asking that the proponents be compelled to swear an 
affidavit. 

[Holmwood J. The rule is mandatory and the 
interrogatories must be filed. What you did must be 
under some other rule.] 

We asked in other words for discovery under 
that rale. V. 

[ Baku Jogenclra Nath Mukherjee , for the opposite 
party. The inventory lias already been filed.] 

What is there to prevent the inventory from being 
filed now, if the procedure has in substance been 
followed ? 

[ Holmwood J. No, it has not. Nothing has been 
disclosed to frame an issue. When you are seeking 
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to pat a man in jeopardy o' perjury you mast do 
everything explicitly. Rale 2 is mandatory. It is 
a very particular rale and we cannot allow any 
infringement of it. You can. go and do so now before 
the Judge. See Peek v. Ray (1).] 

Reads petitioner’s affidavit in the High Court. 

[HOLMWOOD J. No wonder the District Judge 
says that there is no provision in the Code of Civil 
Procedure under which what you ask can be ordered. 
It has been held that the Judge has no power to 
settle interrogatories, which must be put in verbatim 
before the Judge, to see if they are scandalous or 
improper or irrelevant.] 

Reads the English Rules of 1915. The Probate 
Court in England has wider discretion regarding 
interrogatories. 

The opposite party was not called upon to reply. 

Holmwood and Mullick JJ. This was a Rule (ob- 
tained by the caveatrix) calling upon the opposite 
party to show cause why the order of the Court referred 
to in the petition should not be set aside and the 
opposite party directed to make a full discovery of the 
assets of the deceased by an affidavit sworn by them 
personally in the form required by law. 

It appears that- a petition was filed before the 
learned Judge averring that the inventory filed by the 
other side as executors to her husband's estate which 
alleged that only fortyseven thousand rupees came 
into their hands in cash was erroneous, and that as a 
matter of fact they obtained a lakh of rupees or 
more and they asked the District Judge to direct; the 
opposite party to make a full discovery of the assets 
of the deceased by an affidavit sworn by the oppo- 
site party personally. The learned Judge refused the 

(1 1 [1*1)4] 1! ( 'li. 2S2. 
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application on the ground that there appeared to him 
to be nothing in the probate Act which would enable 
him to make any such discovery. He apparently did 
not have it brought to his notice that section 53 of 
the Probate and Administration Act lays down that 
“ proceedings of the Court of the District Judge in 
relation to the granting of probate and letters of 
administration shall, except as hereinafter otherwise 
provided, be regulated so far as the circumstances 
of the case will admit by the Code of Civil Proce- 
dure. 1 ’ Therein, therefore, no doubt that Order XI of 
the present Code of Civil Procedure applies to proceed- 
ings in probate. Under that order there are only two 
methods of discovery, one by interrogatories and the 
other by an order directing discovery of documents in 
the possession or power of the other side. The affi- 
davit which the petitioner desires to obtain can there- 
fore only be obtained by the first method, namely, by 
interrogatories ; and it is laid down clearly in Order 
XI, rule 2, that on application for leave to deliver 
interrogatories the particular interrogatory proposed 
to be delivered shall be submitted to the Court; and 
in the case before us no interrogatories whatever 
were submitted to the Court; and it has been held 
in England, and the same rale applies iu this country, 
that under this rule the Judge has not any power 
to settle interrogatories, but he can only decide what 
should be administered. Until the interrogatories 
are filed, it is impossibls for him to settle whether 
there is anything offensive, improper or irrelevant 
iu those interrogatories ; and the dicta that have been 
laid before us from English cases with regard to 
the more extensive powers of Courts in matters of 
probate, seem to us to imply that possibly in such 
matters the Judge would not be astute to insist upon 
the strictest relevancy, but he certainly would be 
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obliged to exclude anything offensive or improper in 
the same way as in any other case. It may be. that in 
matters of probate the strictest relevancy in the inter- 
rogatories may not be reqnired, but this is a matter 
for the Judge to decide when the interrogatories are 
filed before him. UntiL the interrogatories are filed lie 
is absolutely without any power whatever in the. 
matter. 

We are, therefore, unable to help the petitioner 
upon the present Rule. As there is no provision of 
limitation applying to such proceedings, we can see no 
reason why he should not file a proper petition with 
proper interrogatories as laid down in Order XI of the 
Code of Civil Procedure, and we have no doubt that, if 
he does so, the Judge will give them proper attention 
in the exercise of his judicial discretion, and adminis- 
ter such as may be according to law. 

With these remarks the Rule is discharged. The 
opposite party is entitled to his costs of this hearing. 

G. s. Blue discharged. 


APPEAL FROM ORIGINAL CIVIL. 

Before Sanderson C. J.. Wmdrnffe and Mookerjee JJ. 

B 1 LABI RAM THAK URDAB 

v. ■ 

CURB AY.* 

Sale if Goads — Contract for forward monthly deliveries — (Jonstruelim - 
Anticipatory breach — Measure of damages. 

liia ciiiitrui'i, iluti'il ./linn 4th. fur the purchase of HUO tens of .lava 
sugar, it. win sj.ipiilatt.ri '* shipment < >•>!»• insuit- Ity steamer* (luritie .inly to 
Decemlier I {114 ..... tin- agreement to he eonstrnoii us n separate unu 
tract in respect of caeh HiiipintTii." Wit hunt Living any delivery, outlie 
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1 8th August the sellers repudiated the contract. In an action for broach 
of contract brought by the buyer on the 26th August claiming damages in 
respect of the whole contract for 300 tons i— 

Held, that on the true construction of the contract, the buyer had the 
right to demand delivery of the goods by separate shipments spread over 
the months from July to December, and the true measure of damages was 
the aggregate of the differences ‘between the contract price and the market 
price at the appointed times of delivery in each montin 

Roper v. Johnson (1), Wcrtheim v. Chicoutimi Pulp Go . (2), Frost v* 
Knight (3) and Brown v. Muller (4) referred to. 

Per Moo k is UJ ee J. In the circumstances of the case, the instalment i 
must ho doomed to have been intended to be distributed rateable over the 
period appointed for the delivery of the whole quantity of the goods. 

Calamnius v Dowlais Iron Co. (5), Coddington v. Paleologo (6) referred 
to. . ^ ;■ ghc ■ Vy; ■: 'rh-;;; ;;> ■ ,V/ ; - y- : ;g; V ■ ■ j. : r.v ; 

Thornton v. Simpson (7), Tarling v. (/Riordan (8), Colonial Insurance 
Co. of New Zealand v. Adelaide Marine Insurance (Jo. (0) cited by Mocker- 

jeeJ. /\ , , 

It being found that the principle applied by the Court of first instance 

in assessing damages was erroneous, but that on the application of 'the pro- 
per principle the damages to be allowed would be larger, on the defendant’s 
appeal the Court declined to disturb the judgment or order a remand. 


Appeal by the defendant firm of Bilasiram Tiiakur- 
das from the judgment of Chaudhuri J. 

This was an appeal in a suit brought by the buyers 
for damages for breach of contract on the ground of 
non-delivery. 

By a contract evidenced by bought and sold notes 
dated tlie 4th June 1914 the plaintiff Ezekiel Abraham 
Gubbay purchased from the defendant firm S')>) tons of 
Brown Java sugar of a certain description at Fts. 0-0-0 
per bazar maund to be delivered duty paid <>x Kiddor- 
pore Docks, jetty or ghat. Shipments to be made bv 
steamers during July December 1914— .shipment in 
auy month by one or more steamers.* 


(1) (1873) L. It. 8 C. P. 167. 

(2) [1911] A. 0. 301. 

(.3) (1872) L. It. 7 Ex. fit. 
(4) (1872) L. It. 7 Ex. 319. 


(9) (1886) L. It. 12 A. 0. 128. 


(5) (1878) 47 L. J.Q. 15.573. 

(6) (1867) L. It. 2 Ex. lilts. 

(7) (1816) 6 Taunt. 336. 

(8) (1878) 2 1.. It. Jr. 88. 
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It was provided that seven days’ margin should be 
allowed for shipment. The 12th and 16th clauses of 
the contract were : — 

12. This agreement to be deemed and to be 
construed as a separate contract in respect of each 
shipment of goods shipped in pursuance thereof 
or intended by sellers for, or available for the fulfil- 
ment of this contract and the rights and liabilities of 
sellers and buyers respectively to be the same as they 
would have been had a separate contract been signed 
in respect of each such shipment. 

16. In the event of buyers failing to take delivery 
in accordance with the terms and provisions hereof 
any shipment or part of any shipment hereunder 
and upon each occasion on which such failure shall 
occur, sellers will be at liberty to rescind or deter- 
mine this contract or any part hereof by notice in 
writing given within fourteen days from the date for 
delivery of such shipment or part of a shipment.” 

On the 4th August, war was declared between 
England and Germany. 

On the 10th August a letter was written by the 
defendants to the plaintiff in these terms : “ We beg to 
intimate to you that owing to the war, no sugar can 
be shipped from Java without war insurance being 
• effected on payment of extra war rates. We shall 
thank you to intimate to us if you are prepared to 
take the sugar on payment of the extra war insurance 
rates charged therefor. Unless we hear from you 
within 24 hours agreeing to pay the extra war 
insurance rates we shall take it that you have can- 
celled the July to December portions of the above 
contract which has been ready for despatch from 
Java.” The 'plaintiff replied on the 12th August 
“ I write to inform you that I am bound by the contract 
under which I have purchased and you have sold me 
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the sugar and lint I am prepared to carry out all and 
only swell obligations as are included in the terms of 
the contract.” On the Kith August the defendants 
wrote as follows: Unless you give us a definite reply 
as to whether yon accept the condition within two days 
we shall consider the contract as cancelled,” On the 
Hth August the plaintiff replied: “My letter to you 
of the 12th instant was quite dettnite,and l am only 
bound by the conditions of the contract under which 
I purchased and. you sold me the sugar. You Jpve 
absolutely no right to consider my contract with you 
cancelled in any way, and if you do so, you will do it 
on your own risk and responsibility. Please note I 
hold you strictLy to the terms of the contract and. if 
you fail to fulfil it in any way I shall take such pro- 
ceedings against you as I may be advised to take.” 

On the 18th August the plaintiff wrote 'complain- 
ing that he had not received notice of arrival, of 
his July shipment of sugar purchased from the 
defendants. On the same date the defendants replied . 
“ With reference to your Letter of the Hth and I8lh 
instant we regret we cannot add anything now to 
what we wrote to you on the 13th instant. Please 
note that we have already cancelled your contract.. 
Farther correspondence with regard to the said con- 
tract will be useless.” 

On the 26th August the present suit was instituted 
for damages for breach of contract. Damages were 
claimed on the following bases : in respect of oil tons, 
alleged to be the July shipment on the basis of the 
difference between the contract rate and market rate 
for ready goods on the 19th August, namely, Rs. 7-6 
for bazar mauncl ; in respect of 50 tons alleged to be 
August shipment, on the difference between the con- 
tract price and the price actually paid for goods 
purchased ou the 20th August against the contract. 
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namely, at tlie rate of Rs. 8 per bazar maund, in respect 
of the balance of 200 tons, on the difference between 
the contract rate and the market rate on the 20th 
August for forward shipment for September to Decem- 
ber 1914, namely, Rs. 8 per bazar maund. The damages 
claimed aggregated Rs. 15,259-12. 

In their written statement the defendants took the 
defences that the contract was by way of wager and 
that they were" entitled to cancel the contract owing 
to the plaintiff’s refusal to pay extra freight and 
insurance demanded in consequence of the outbreak 
of the war. The defendants f urther denied the correct- 
ness of the market rates alleged by the plaintiff or 
that the plaintiff had suffered any loss or damage. 

The suit came on for hearing before Cliaudhuri ,J. 
It appeared from the evidence that the voyage from 
Java took from eleven to thirteen days, and that the 
market for sugar was a rising one from August 
onwards, the price i ncreasing to about Rs. 10 per bazar 
maund. . 

On the 19th March 1915, the learned Judge decreed 
the suit, observing as follows : — 

u The plaintiff: purchased 300 tons of Brown Java Sugar from the 
defendant firm shipments July to December, 50 tons each month. The 
contract provided an extra seven days for each month’s shipment, that is 
to say, the July shipment could have been made in the first week of August 
and so on. There is evidence that ‘the voyage from Java to Calcutta direct 
takes 11 days therefore the first shipment was due to arrive about the 17th 
or 18th of August 1914, In the meantime war had been declared and the 
defendant firm wrote to the plaintiff asking him if he was prepared to pay 
extra war insurance rate and in the event of his not agreeing whether he 
would cancel the contract. The plaintiff replied that he would abide by 
the terms of his contract. Then on the 18th August came a letter from 
the defendant saying that ho had already cancelled the contract, although 
there had been no previous cancellation by him. It is quite clear that tlw 
defendant’s letter of the 18th must be taken as his repudiation. This letter 
was received hy Gfubbay, the plaintiff, cm the 18th August between 6 and 
7 p.m. when it was too late for him to take any steps that day. The next day 
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ht’ \w;i{. l«» th** m*irk-*i mil trh-d to ready goods a I spot price. Tin* 

ra!.i i far the nam 1 <pmlity wa;, ID, 7 i» id-dug to IN. 7-M. If*; tried that day 
and the next to I my forward shipments August to December, and managed to 
get one lot of m Iona at Its, 8 for the August shipment. The evidence is 
quite clear that at that time there were a large number of buyers and very 
few sellers. 1 accept the evidence which has been given tyy the plaintiff 
with regard to what he did and the rates lie wan offered* It. is supported 
by the evidence of Mr. Manesseh who is in the Sugar Department of a very 
large firm in Calcutta. He lias produced his hooks, and his evidence 
entirely supports the claim made by the plaintiff. There was another 
wit. ness of the name of Oldman Ham on behalf of the plaintiff. He was 
examined and partially cross-examined. He was asked to produce certain 
books and his examination stood over in consequence. As he failed to 
appear by the time the rest of the evidence was finished, the plaintiff's 
counsel asked that his evidence should he rejected altogether. The defen- 
dant also did not desire that the case should stand over for further cross- 
examination. So I am treating that evidence as not given. The defence 
has Been throe-fold : (i) The contract was of a wagering nature. That 
defence was abandoned, (ii) That under the terms of the. contract the 
defendant was entitled to claim extra war insurance from the plaintiff, and 
he not having agreed to pay it, the defendant was entitled to cancel the 
contract. There is no support for this from the contract. 1 do not think 
the plaintiff could have been justly called upon the extra rate, (iii) That, 
having regard to the state of the market, it was the duty of (he plaintiff to 
try arid minimise, the loss as much as possible. I do not think the plaintiff 
could have done more than what lie did. The market had gone up. Hellers 
were anxious to settle, and a large number of settlement contracts were 
entered into in the market. There were very few forward sellers, but there 
were a large number of buyers. I think the. plaintiff is entit led to. damages 
on the basis claimed in the plaint, namely for the July shipment the u spot 
price ” for goods for the August shipment at Its. 8 and also for 
September to December at the same rate. 

“ With regard to the evidence on behalf of the defendant most of 
the contracts were settlement contracts. Messrs. Ball i brothers' banian, 
who was examined, said that Rail! Brothers were not sellers at the 
rate mentioned by him. He could not say whether they were sellers 
at Bs. 8 or not. He said he did not know. This I liad difficult iu 
accept. There was another witness named Manna Lai who purported to 
give evidence of an actual sale. It is difficult to say from his evidence as 
to what the nature of that transaction was. It seems to mo to have been 
in the nature of a settlement, in which the defendant was concerned. The 
plaiutiff had not sufficient opportunity to investigate the particulars of that 
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transaction. I do not think the rates for settlement contracts in the then 
condition of the market can be treated as the bazar rate. People settled on 
the best terms they could. The rate for actual sales ought to be accepted : 
there is no dispute practically about the ready rate. The plaintiff tried to 
purchase against the other shipments from different sellers, all well known 
in the Calcutta market, and failed to get more favourable rates. 1 prefer 
the evidence given on his behalf and decree the suit with costs on Scale 
No. II including reserved costs.” 

From, tills judgment the defendants appealed. 

Sir S. P. Sinha ( with him Mr. iV. N. Gupta), for 
the appellant. The Court of first instance was in 
error in treating the contract as other than one entire 
contract for 300 tons : it is nowhere stated in the 
contract that delivery was to be made by monthly 
instalments. The sellers were entitled to give deli very 
by monthly shipments, or at their option could ship 
the whole quantity by one shipment between the 
months of July and December : Branclb v. Lawrence ( 1 ) 
Now by his letter of the 13th August the defendant 
clearly indicated his intention of cancelling the con- 
tract on the 15th August and the plaintiff treated the 
letter as a repudiation of the whole contract. Conse- 
quently the lath August must be taken as the date of 
breach of the whole contract. Damages should be 
assessed in respect of the whole quantity of 300 tons 
on the basis of the market rate on the loth August, 
the date of breach : Calaminus v. Do dais Iron Go, (2). 

In a rising market, the plaintiff should not be 
allowed to split up the whole quantity into several, 
lots of 50 tons The plaintiff was bound to minimize 
his damages. [Further argument was addressed on 
the evidence as to market rates.] 

Mr. B. G. Milter (following, with permission of the 
Court). The purchaser had to elect whether he would 
accept the sellers’ repudiation of the contract, or 
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1915 consider it as still open, if he elected to treat the 
BiuaiBA* contract as broken, the breach must be deemed to be as 
Thakmdas on the day when repudiation was first intimated is. 

CrtiBBAY. the loth August : Johnstone v. Milling (1). 

Mr.Zorab (with him Mr. Hymn), for the respond- 
ent, was not called upon on tin' question of the 
construction of the contract as regards delivery by 
instalments. On the question of damages — tin* de- 
fendant’s letter of the 13th August was not a clear 
repudiation of the contract. The first clear intimation 
of repudiation was contained in the letter of the 18th 
August, which was received after working hours. It 
follows that the breach occurred on the 19th August. 
The measure of damages ls independent of the date 
of the breach; the true measure is the difference 

between the contract rate and the market rate on the 

* 

last days when the several deliveries in respect of the 
several instalments should have been given Brown v. 
Muller (2), Frost v. Knight (3). On this basis the 
plaintiff was entitled as damages to a larger sum than 
he had claimed, or than had been decreed in his 
favour. The damages in respect of the July ship- 
ment have been correctly assessed on the basis of the 
difference between the contract rate and the market 
rate on the 19th August — the last day for delivery 
of that shipment. As to the August shipment, the 
damages have been assessed on the basis of the differ- 
ence between the contract price and the price actually 
paid for similar goods on the 20th August. With 
regard to the remaining four shipments aggregating 
200 tons the plaintiff has minimized the damage by 
assessing it on the basis of the difference between the 
contract rate and the market rate on the 20th August 

(1) (1886) L. It. 16 Q. B. I>. 460, 467. (2) (1872) L. It. 7 B*. »|«j. 

(3) (1872) L. R, 7 Ex. 111. 
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for similar sugar for shipment September to Decem- 
ber. 

As to the correctness of the market rates, this was 
a question of fact which was decided on the evidence 
in the plaintiff’s favour by the Court of first instance, 
and there is no reason to go behind that finding. 

Mr. B. C. Milter , in reply. Where the question 
before the Court is one of inference only, the Court of 
first instance is in no better position than the Court 
of appeal : Montgomerie y Co. Ld. v. Wallace - 
James (1). 

Sanderson C. J. In this case the plaintiff brought 
his action against the defendants claiming damages 
for breach of contract. The contract was in respect of 
300 tons of Brown Java sugar, which were to be 
delivered in Calcutta, and the contract price was 
rupees six and pies six per Bazar maund; the goods 
were to be delivered ex Kidderpore Docks Jetty or 
Ghat, and the shipments were to be made by steamers 
during July to December 1914. The date of the con- 
tract was the 4th of June 1914 and the first shipment 
would have to be made in July. But in the contract 
there was a clause giving the shipper seven days’ 
margin, so that if he shipped the July shipment by 
the 7th of August, it would be in accordance with the 
terms of the contract. It was given in evidence in 
the course of the case that the length of the voyage 
would be eleven days but it was said on behalf of the 
plaintiff that it would be thirteen days, and for the 
sake of this case we may take it from eleven to th irteen 
days, so that the first shipment under this contract 
namely the July shipment, if the shipper took the 
whole margin which was allowed to him, tiiat is, the 
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first seven days of August, would 1> 1 due to be deli- 
vered. in Calcutta about the IKlh or 19th of August, 

Now, on file diih of August, as every body knows 
war was declared, and, a letter was written a few days 
afterwards by the defendants in these terms, “ We be# 
to intimate to you that owing to the war no sugar 
can bi shipped from Java without war insurance 
being effected on payment of extra war rates. We 
shalL thank you to intimate to us if you are prepared 
to take. the sugar ou payment of the extra war insur- 
ance rates charged therefor. Unless we hear from you 
within 21 bouts agreeing to pay the extra war insur- 
ance rates, we shall take it that you have cancelled the 
July to December portions of the above contract/ 
which, has been, ready for despatch from Java.” The 
answer to that from the plaintiff was, “ 1 write to 
inform you that 1 am bound by the contract under 
which I have purchased and you have sold me the 
sugar and that I am prepared to carry out all and only 
such obligations as are included in the terms of the 
contract.” On the 13th the defendants wrote *• unless 
you give us a definite reply to whether you accept the 
condition within two days, we shall consider the con- 
tract as cancelled.” On the lltli the plaintiff replied 
practically confirming what he had already said that 
lie stood by his contract. On the 18th ho wrote com- 
plaining ‘that he had not yet received not ice of arrival 
of his July shipment of sugar purchased from the 
defendants under contract No. 508 .' On the bStli of 
August the defendants wrote as follows, “ With refer- 
rence to your Letter of the llthand ISt.h instant, we 
regret we cannot add anything now to what, we wrote 
to you on the loth instant. Please note that we have 
already cancelled your contract. Further correspon- 
dence with regard to the said contract will be useless.” 

Now upon that, the fi rst point that was raised by the 


VOL. XLIII.] CALCUTTA SERIES. 


815 

learned counsel for the defendants was that that was 1015 
a repudiation of the contract and that the rep ad la- B 
tion took effect on the loth of August, basing their Tiiakuuius 
argument upon the letter of the 13th of August in quotay. 
which they said “ Unless you give' us a definite reply 'g^~~ 0N 
to whether you accept the condition within two tp J. 

days we shall consider the contract as cancelled.” It 
has been argued on the part of the plaintiff that 
that was not a definite repudiation and that it gave 
time for further consideration, further correspondence 
and further negotiations, and if the defendants had 
chosen to go back upon, what they said in the letter 
of the 13th of August they could have done so. I 
think the plaintiff is right upon that point, and 
that the letter of the 13th August was not a suffi- 
ciently definite statement of repudiation, and as a 
matter of fact the actually definite repudiation was 
not made until the 18th of August, 1914. That 
letter of the 18th was delivered between 6 and 7 P.M. 
of the 18th, and I do not think it can be seriously 
disputed that it was too late for the plaintiff to do 
anything on that day. Therefore, the matter stands 
in this way, that on the 18th of August the defendants 
repudiated their contract and definitely told the 
plaintiff that they were not prepared to carry it out 
any further. Therefore, there was a breach of the 
contract on the part of the defendants, and the 
question arises to what damages the plaintiff was 
entitled. 

Now, such a question as this in my experience 
nearly always gives rise to matters which are very 
difficult to decide, and I do not think that this is 
an exception in that respect; it does raise difficulty 
as to the proper measure of damages. 

The first point on this part of the case, which was 
raised by the leading counsel for the defendants, is 
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this: lie argued that although the defendants the 
sellers were entitled to deliver the 800 tons of brown 
Java sugar by instalments by shipment in each month, 
from July down to December, the buyer had not the 
right to demand delivery by such shipments or instal- 
ments but that the sellers if they had chosen could 
have delivered the whole of the consignment— t lie 
whole of the 300 tons in August ; or, on the other hand, 
he could have postponed delivery of the whole 800 
tons until the last month specified in the contract. 
In my judgment that is not a correct construction 
to he put upon this contract — it is not in accordance 
with the terms of the contract, nor is it in accordance 
with the common sense of the matter. I am of 
opinion that just as the seller had the right to deliver 
by separate shipments spread over the months from 
July to December, the. buyer in the same way had 
the right to demand delivery of the goods during 
those months from July to December. It would 
be an astonshing proposition from a business point 
of view that the seller could have delivered by in- 
stalments in the way he claimed he had the right to 
do, yet the buyer was bound to take the whole lot 
at the beginning of the period or at the end of the 
period. For these reasons, I do not think that 
the first point raised by the learned counsel was a 
good point. 

The next point that was raised by the learned 
counsel for the appellant was in respect of the 
July shipment. The learned Judge who tried the 
case, in assessing the damages has taken the market 
price for the July shipment to be Rs. 7-6, and lie has 
deducted from that the contract price, Rs. 6-0-6 pies, 
and has awarded damages upon that basis. It. was 
argued by the learned counsel for the appellant 
that the learned Judge should have taken a lower 
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rate than Rs. 7-6 annas as the market price. I think 
there was sufficient evidence to justify the finding 
of the learned Judge that Rs. 7-6 was the market 
price in respect of the July shipment, and I do not 
think there is sufficient reason for disturbing the 
learned Judge’s judgment upon that point. 

The next point that was raised by Sir Satyendra 
is that in assessing the damages, not only ought the 
July shipment, to be taken at the ready rate, but the 
August shipment also ought to be taken at the 
ready rate. As I understood him, his ground was 
that inasmuch as the shipper, if he had liked could 
have delivered the August shipment by the 19th of 
August, therefore the market-rate for the ready 
goods — (I am not sure whether that is the correct 
way of specifying the matter; what I mean is the 
market-rate for the goods which could be delivered 
then) ought to be taken in respect of the August 
shipment. 1 do not think that that is a sound conten. 
tion for the reason that the shipper was not bound to 
deliver the August shipment until September, and 
that until September arrived there would have been 
no breach of contract (apart from the repudiation) on 
the part of the seller if he had not delivered the August 
shipment. I, therefore, do not think it is correct to 
say that the learned Judge in assessing the damages 
for the August shipment was bound to take the ready 
rate. 

But then comes the matter which I think is really 
difficult in this case: that is with regard to the ship- 
ments other than the July shipment. The learned 
Judge has taken the market price as Rs. 8, and lie has 
deducted from that the contract price, Rs. 6-6 pies. 
Now, with the greatest deference to the learned 
Judge who tried this ease, I cannot bring myself 
entirely to agree with that part of his judgment which 
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deals with the evidence which was given on behalf of 
the defendants. The evidence which was given on 
behalf of the defendants consisted of the evidence of 
the representative of Messrs. Ralli Brothers, and 
another gentleman whose name was Moima Lai. I am 
leaving out the evidence of another witness because 
both the learned counsel for the appellant have laid 
no stress upon his evidence. Now, to my mind, there 
was evidence given which requires very careful con- 
sideration. There was first of all the evidence of the 
representative of Messrs. Ralli Brothers who produced 
his market-rate book which was made up in the ordi- 
nary course, every day at 5 o’clock in the afternoon, 
and, presumably, a gentleman, who represents such a 
well-known firm as Messrs. Ralli Brothers, goes to the 
market, and makes up his book at the end of each day, 
is in a position to know what the market-rates were, 
and the entries are made from day to day in the ordi- 
nary course. Speaking for myself I think that is most 
cogent evidence: and farther, when I compare the 
entries in that book, as far as 1 can, with the entries 
which were made in the market book of Messrs. Sassoon 
& Co., namely wtih regard to the loth, 17th and 18th 
August., I find that the rates which were entered in 
Messrs. Sassoon & Co.’s book agree practically with the 
rates entered in Messrs. Ralli Brothers’ book, thereby 
showing that they are bond fide business entries. 
Unfortunately Messrs. Sassoon & Co.’s entries with 
regard to the forward rates did not go beyond the 
18th, but up to the 18th they do conform to the entries 
in Ralli Brothers’ book. Then after the 18th Messrs. 
Ralli Brothers’ entries are in respect of the forward 
rates for shipments from July to December which is 
the period specified in the contract, with which we are 
: concerned. Those rates on the 19th August were 
Rs. 7-7, on the 20th of August its. 7-10, on tin* 21st 
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August Rs. 8 for ready, and the rate for forward 
August-December Rs. 7-14. The learned Judge with 
regard to that has simply said this, “with regard to 
the evidence on behalf of the defendant most of the 
contracts were settlement contracts.” Well, it may 
be so ; the contract to. which the witness referred 
specifically may have been a settlement contract’ 
but 1 may point out here that with regard to the 
entries made in the book Ram Kumar Bhakat has 
said, “ there were buyers and sellers in the market for 
ready and forward goods— -otherwise there can be 
no rates.” Then the learned Judge goes on to say 
“ Messrs. Ralli Brothers’ Banian, who was examined 
said that Ralli Brothers were not sellers at the rate 
mentioned by him. He could not say whether they 
were sellers at Rs. 8 or not. He said he did not 
know. This I find difficult to accept.” It seems to 
me, with great respect to the learned Judge that he 
has not given sufficient consideration to the very 
cogent evidence, which was put forward by this repre- 
sentative of Messrs. Ralli Brothers in respect of the 
entries in the book. Further than that, there was 
evidence given by a witness called Manna La II, who 
spoke to a particular transaction of the 19tli of August 
“ for Beptember to December shipment at the price of 
Ks. 7-8 "and with regard to him, the learned Judge says 
“There was another witness named Manna Lai I who 
purported to give evidence of an actual sale. His 
difficult to say from bis evidence as to what the nature 
of that transaction was. It seems to me to have been 
in the nature of a settlement, in which the defendant 
was concerned.” Now, the evidence was that it was 
not in t he nature of a settlement, and there was not 
any ground for the statement that Manna Lull and the 
defendant were connected in some shape or form with 
the transaction. These are the grounds for my saying, 
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with great deference to the learned Judge that he has 
not given sufficient consideration to the evidence on 
this point. But the matter does not stop there. 
Supposing I am not satisfied that the evidence of the 
defendant has been sufficiently appreciated, what is 
the position? I have to consider now upon the 
evidence what are the rights of the parties, and I 
think that if I were now to proceed upon the evidence 
which is before me, to assess the damages upon a 
correct basis and upon the right principle as laid 
down bv the authorities, as far as I understand Mr. 
Mitter, I should have to come to the conclusion that 
the plaintiff would be entitled to more damages than 
the learned Judge has already awarded him, and I will 
now proceed to say why. The principle upon which 
the damages should be assessed is this : I am reading 
from a passage in Leake on Contracts, 6th Edition, 
page 838, which correctly states the law on the point, 
“ where there is a contract for the sale and delivery of 
goods at a future time, or in instalments at future 
times a notice by the seller to the buyer of his inten- 
tion not to deliver may be accepted and acted upon as 
an immediate breach, and the buyer is primA facie 
entitled to damages measured by the difference be- 
tween the contract price and the market price at 
the appointed time or times of delivery, leaving it 
to the seller to show in mitigation that he could 
in the interval have obtained a new contract upon 
better terms, or if the time for delivery has not elapsed 
when the damages are assessed, the future damages 
must be estimated prospectively.” To make it. perhaps 
clearer I may refer " to Roper v. Johnson (1) where 
.there was a contract to deliver coal during certain 
months and where the defendant refused to deliver 
any coal, and the plaintiff brought an action for 
(1) (1873) L. R. 8 C. P. 167. 
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damages for this breach, it was held that in tire 
absence of evidence on the part of the .defendant-* 
that the plaintiffs could have obtained a new con- 
tract on such terms as to mitigate their loss, the 
true measure of damages was the sum of the differ- 
ences between the contract price and the market 
price at the se vend periods for delivering, notwith 
standing that the last period had not elapsed when 
the action was brought, or when the cause was 
tried. Therefore, I repeat that if I had to begin now 
and assess the damages afresh upon the true basis, 
I should have to consider first of all what was the 
contract price that was fixed by the contract, and I 
should have to ascertain from the evidence what the 
market price was in August, September, October, 
November and December, and then to subtract the 
contract price from the market price at the appointed 
times of delivery in each month, and add the differ- 
ences together, in order to make out the total amount 
of damages. It is in evidence that from August the 
market was a rising market. Then we have the evi- 
dence that the market price increased, until it rose to 
something like Rs. 10, perhaps even more, Rs. 10-1 
anna. Therefore I say that if I had to begin now to 
assess the damages again, as far as I can see according 
to the evidence, I should have to award to the plaintiff 
a larger sum than that which he has obtained under 
the judgment of the learned Judge. Therefore, al- 
though 1 cannot say that the judgment which the 
learned Judge has given is good with regard to the way 
in which he has treated the defendant’s evidence, l am 
not in a position to say that the plaintiff ought to be 
awarded less damage than wlmt the learned Judge has 
given him. If I hud to disturb this judgment, 1 should 
have to proceed to assess the damages upon the above- 
mentioned principle, and according to the evidence 1 
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.should have to award to the plaintiff more than what 
lie has already obtained, and for this reason 1 do not 
think that it would be right for me to disturb the 
judgment of the learned Judge. 

I think this covers all the points which have arisen 
in this appeal. 

The appeal must, therefore, be dismissed with 
costs. 


Woodroffe J. On the question of the market rate 
we have been asked to say that the finding of the 
learned Judge that the rate in August and September 
to December was Ks. 8, is wrong. If the evidence 
be closely examined, it will be found that the only 
item which directly bears upon the appellant's argu- 
ment is that which was given by the witness Ram 
Kumar Bhakat the sugar banian of Messrs. Rail; 
Brothers. The question in this case is not in my 
opinion so much the issue whether if we had heard 
the case ourselves we should or should not have 
preferred his evidence to that given on behalf of the 
plaintiff, but whether that evidence having been re- 
jected by the learned Judge, it is by itself sufficient to 
enable us to hold that the judgment on this point is 
erroneous. I refer to the evidence of Ram Kumar 
Bhakat because the evidence of the witness Narendra 
Krishna was not relied upon oil behalf of the appellant ; 
and the only other witness is the 3rd witness Manna 
Ball. He states that on the 19th August 1911 lie pur- 
chased 50 tons of September to December Shipment at 
Rs. 7-3 from one Jankidass Bulla Bux. The rate at 
which that sale was effected is different from and 
lower than that given as the market rate on the same 
date by the witness Bhakat and is a lower rate than 
that which it is contended by the 12th ground of 
appeal should have been awarded to the plaintiff 
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What then is the evidence of Bhakat upon which the 
appellant’s arguments rests. He is the sugar banian 
of Messrs. Ralii. Brothers and is certainly an impor- 
tant witness. He states that the rate of ready goods 
on the 19tli August was Rs. 7-7; for forward goods 
deliverable July to December same rate ; and on tire 
20th August ready goods were quoted at Rs. 7-10 and 
forward for the the same months at tire same rate. 
Now, against this we have it upon the evidence of 
this witness that there was on the 19th a sale to 
Messrs. Shaw, Wallace and Co., at a rate which was 
higher than that which is stated to be the market 
rate on the 19th August and on the 20th August we 
have a sale to Messrs. Ralii Brothers at Rs. 7-8 which 
is lower than what was stated to be the market rate 
for the 20th August. We farther have it that when 
the witness was asked whether if any one wished to 
purchase from him from the 1 7 uh to 20th August he 
would have sold at the rate at which he had sold to 
Messrs. Ralii Brothers on those dates, he replied 
that he would have sold to Messrs. Ralii Brothers 
and Shaw, Wallace and Co. if they wished to buy, 
but he would not sell to other buyers at this rate. 
When he was asked at what rate he would have sold 
to them he made a somewhat vague statement that 
the rate would depend upon the parties — annas 1, 2, 3 
or higher according to the customers. He was 
further asked whether Messrs. Ralii Brothers whose 
banian lie was were prepared to sell at Rs. 8. With 
regard to this he says he did not know; he could not 
say. With regard to this portion of his evidence Mr. 
Justice Chaudhari finds some difficulty in accepting it. 
And speaking for myself 1 think I should have found 
some difficulty considering what the position of the 
witness was, namely, he was the banian of Messrs. 
Ralii Brothers and so far as the sugar business of 


1915 

Bilasirap 

Thakltrdas 

V. 

Gcjbbay. 

WoO.DROFFE 

J. 


324 

1015 

Bu.akiuam 

Til AKOIiI>AH 
% 

UlMiHA'.. 

\V«h»!'H01*TK 

4 , 


INDIAN LAW UMBO UTS. [ VOL. XLliL 

Messrs. Kalli Brothers was concerned lie was in fact 
tin* representative of Messrs. Ralli Brothers. This wit- 
ness, however, affords strong corroboration to another 
piece of evidence given on behalf of the plaintiff when 
lie states that the market went steadily up and that 
the rate upon the day on which lie gave evidence was 
as high as Us. 10- 1. Now. the question before ns on 
this 'matter is one of pure fact. Then: is evidence 
which supports the learned Judge’s finding though it 
true that some of the criticisms which have been 
passed on it may be said to be well founded. On the 
other hand I am clearly of opinion that it te 
sufficient to show, as it is incumbent on the appellant 
to show, that the evidence .before, us is such that the 
finding is so clearly erroneous that it should be 
reversed. 

As regards the question of construction of the 
contract and that it was not in fact repudiated until 
the 18th of August and as regards the rate as regards 
the July shipment, I agree with what lias been said 
by the Chief Justice. 1 have nothing further to add. 

I agree with him that the appeal should be dismissed. 

MoOkerjee J. This is an appeal by the defen- 
dant in a suit for damages for breach, of a contract, 
made on the 4th June 1914, for delivery of 800 tons of 
Brown Java Sugar by him to the plaintiff at the rate 
of Rs. 6-0-6 per maund. The contract provided that the 
shipments would be made by steamers during July to 
December 1914, and that any shipment might be made 
within seven days after the expiry of the particular 
month. After this contract had been made, war was 
declared on the 4th August 1914 ; six days later, the 
seller wrote to the buyer and asked him to bear the 
extra war insurance. The purchaser replied that lie 
was bound by the contract and was prepared to carry ~ 
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out all and only sucli obligations as were included in Hh5 
its terms. The result of further correspondence was buIsibam 
that on the 18th August 1914, the seller intimated Thakurdas 

V 

to the purchaser that he had definitely cancelled Ctubbay. 
the contract; the present suit was thereupon insti- 
tuted on the 26th August 1914. The plaintiff claimed 1 j. " 
damages for the July instalment at the difference 
between the market rate on the 20th August 1914 and 
the contract rate. As regards the August instalment, 
he .claimed ' damages at the difference between ||ie 
forward rate on the 20th August 1914 and the contract 
rate.. For the later instalments of September, October, 
November and December, he claimed damages at the 
same mte. Mr. Justice Chaudhuri has decreed the 
claim fh full. That decree has been assailed before 
us substantially on two grounds: the first raises the 
question j|of the true interpretation of the contract; 
the second involves the question of the principle on 
which damages should be assessed. 

In support of the first ground, it has been argued 
that upon a true construction of the contract, the 
seller was under no obligation to deliver the goods by 
monthly instalments and that, in fact, he was at liberty 
to deliver the goods in one instalment on any date 
between the 1st July and the 31st December 1914. 

This contention is, in my opinion, entirely unfounded. 

It is well settled that an agreement to accept delivery 
by instalments, may, in the absence of an express 
agreement, be inferred from the conduct of the parties 
and circumstances of the case: Thornton v. Simmon (1), 

Tarling v. <7 Riordan (2), Colonial Insurance Co. of 
New Zealand v. The Adelaide Marine Insurance 
Co. (3). 

The contract in the present case does not expressly 

(1) (.1816) 6 Taun. 556. (2) (1878) 2 L. B. Ir. 82. 

(3) (1886) L. H. 12 A. C. 128, 138. . i ; 
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state i hut i in* goods wrt* to ho delivered in monthly 
instalments. much less that the instalments wore to 
ho of equal quantities. But there are indications in 
two paragraphs of the instrument, namely, the tweith 
and the sixteenth, that, the parties contemplated deli- 
very in instalments. This, however, is not decisive 
of the question, whether the buyer could insist upon 
delivery by instalments; that must be determined 
with reference to the conduct of the parties and the 
circumstances of the case. Now, if we look to .the 
correspondence between the parties which preceded 
the institution of this suit, we find that on the idth 
August 1914 the seller referred to “the July and 
August portions of the contract,” which he stated were 
ready for despatch from Java. On the 18th August, 
the purchaser referred to “ my J uly shipment of sugar.” 
On the 19th August, the solicitors of the purchaser 
spoke of the 50 tons which should have been shipped 
in July, and there is a similar statement in their letter 
of the 20th August. The second paragraph of the 
plaint states expressly that the defendant had agreed 
to deliver sugar to the plaintiff in monthly shipments 
of 50 tons each, to be made by steamers during July 
to December 1914. This was .not challenged in the . 
written statement, though T do not overlook the com-r 
prehensive allegation that whatever was not expressly 
admitted therein must be deemed to have been denied. 
An examination of the proceedings, before the trial 
Judge also shows that both parties proceeded on the 
assumption that the goods were to be delivered in 
‘monthly instalments. It is further plain that no busi- 
ness man would read the contract in the way suggested 
by the appellant ; it is impossible to believe that the 
parties could have intended that the buyer should be 
entirely at the mercy of the seller, and that the latter 
was at liberty to. deliver the goods either in one ’or in 
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many instalments just as suited bis convenience. I 
hold accordingly that the interpretation which the 
appellant now seeks to place upon the contract should 
not be accepted. It is further clear that in the absence 
of any indications to the contrary [as in Calaminus v. 
Doivlais Iron Ch.(l)], the instalments must be deemed 
to have been intended to be distributed rateably over 
the period appointed for the delivery of the whole 
quantity of the goods : Coddiwjton v. Paleologo (2). 

Tri support of the second ground, which treats of 
the question of the measure of damages, the judgment 
of Mr- Justice Chaudhuri has been criticised on the 
ground that he has not correctly appreciated the 
evidence and that he has in fact ignored what was 
weighty evidence in favour of the appellant. Our 
attention has been drawn [specifically to three points 
in the judgment. First , that it minimizes the effect of 
the evidence as to the market rates given by the de- 
fendant, on the ground that the evidence related to the 
rates of settlement contracts ; it has been pointed out 
that a similar criticism may validly be directed against 
the evidence on behalf of the plaintiff which has been 
accepted and has been made the foundation of the 
decision. Secondly, the rates for the settlement con- 
tracts have not been treated as relevant evidence; it 
has been pointed out with considerable force that the 
rates for settlement contracts must affect the market 
rate, and must, therefore, afford more or less valuable 
evidence relevant to the subject under discussion. 
Thirdly, the evidence of the witness Manna Lai has 
been disregarded on the ground that he has spoken of 
a transaction in which the defendant was concerned ; 
it has been conceded that there is no evidence on the 
record which would justify this statement. 

It appears to me upon an examination of these 
(1) (1878) 47 L. J. Q. B. 575. (2) (1867) L. B. 2 Exeh. 193, 197. 
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grounds, ns also the entire evidence on the record, that 
the judgment under appeal is open to valid criticism. 
•That, however, does not justify the conclusion that 
the decree must he reversed. The question for adjudi- 
cation is, what is the principle upon which damages 
should be assessed. If the damages have been assessed 
upon an erroneous principle, the judgment cannot, 
stand : but it does not follow that the appellant is 
entitled to a reduction of the amount specified in the 
decree ; he must satisfy the Court that on the correct 
principle he is not liable for the amount decreed 
against him. 

The principle applicable to cases of this descrip- 
tion may be concisely stated. The general principle 
is that where the seller wrongfully neglects or refuses 
to deliver the goods to the buyer, the buyer may 
maintain an action against the seller lor non-delivery. 
The measure of damages is the estimated loss directly 
resulting from the seller’s breach of contract. Where 
there is an available market for the goods in question, 
the measure of damages is primd facie to be ascertain- 
ed by the difference between the contract price and 
the market or current price of the goods at the time 
or times when they should have been delivered; the 
principle is lucidly stated by Lord Atkinson in the case 
of Wertheim v. Chicoutimi Palp Co. ( 1) : “It is the 
general intention of the law that, in giving damages 
for breach of contract, the party complaining should as 
far as it can be done by money, be placed in the same 
position as he would have been in, if the contract 
had been performed. That is a ruling principle. It 
is a just principle. The rule which prescribes as a 
measure of damages, the difference in market prices 
at the respective times above mentioned is merely 
designed to apply this principle, and as stated in one 
(1) [1911] A. C. 301, 307. 
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of the American cases cited [ Grand Tower Co. v. 
Phillips (1)], it generally secures a complete indemnity 
to the purchaser. But it is intended to secure only an 
indemnity. The market value is taken, because it is 
presumed to be the true value of the goods to the pur- 
chaser. In the case of non-delivery, where the pur- 
chaser does not get the goods he purchased, it is 
assumed that these would be worth to him if he had 
them, what they would fetch in the open market ; and 
that, if he wanted to get others in their stead, he could 
obtain them in that market at that price.” This prin- 
ciple has been applied to cases in which there is an 
agreement to deliver goods in instalments and the con- 
tract is repudiated before the time for performance ar- 
rives. The leading decision on the subject is that in the 
case of Rope?' v. Joi‘?iso?i (2) which accords with Frost v. 
Knight (3) and Brown v. Muller (4). In that case, rdie 
defendants contracted to sell to the plaintiffs 3,000 tons 
of coal to be taken during the months of May, June, 
July and August. The plaintiffs having failed to take 
any coal in May, the defendants on the 31st of that 
month, wrote to the plaintiffs to consider the contract 
cancelled. The plaintiffs on the next day replied, 
refusing to assent to this, and sent to take coal, under 
the contract on the 10th of June, when the defendants 
positively refused delivery. That action was coin- 
menced on the 3rd of July. Three propositions were 
laid down in the case : first, that, on the authority of 
Simpson v. Crippin (3), the defendants had no right 
to rescind the contract by reason of the plaintiffs’ 
default in not sending to take the May delivery; 
secondly, that the plaintiffs had elected to treat 
the positive refusal of the defendants on. the . 10th 

(1) 90 U. S. +71. (3) (1872) L. 11. 7 Ex. 111. 

(2) (1873) b. R. 8 C. P. 167. (4) (1872) L. R. 7 Ex. 319. 

(5) (1872) L. R. 8 Q. B. 14. 
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of June' as a breach of the contract on that day ; 
thirdly, that in the absence of any evidence on t in 1 
part of the defendants that the plaintiffs could have 
gone into the market and obtained another similar 
contract on such terms as would mitigate their loss, 
the measure of damages was the sum of the differ- 
ences between the contract price and the market price 
at the several periods for delivery, although the last 
period fixed for delivery had not arrived when the 
action was brought or the cause tried. There is an 
instructive passage in the judgment of Mr. Justice 
Brett, as he then was, to which reference may be made. 
“ To entitle a plaintiff to recover damages in an action 
upon a contract, he must show a breach, and that he 
has sustained damage by reason of that breach — The 
general rule as to damages for a broach of a contract 
is, that the plaintiff is to be compensated for the 
difference of his position from what it would have 
been if the contract had been performed... Now, 
although the plaintiff may treat the refusal of the 
defendant to accept or to deliver the goods, before the 
day for performance, as a breach, it by no means 
follows that the damages are to be the difference 
between the contract price and the market price on the 
day of the breach . . .The election to take advantage of 
the repudiation of the contract goes only to the ques- 
tion of breach, and not to the question of damages ; 
and when you come to estimate the damages, it must 
be by the difference between the contract price and 
the market price at the day or days appointed for 
performance and not at the time of breach ... It seems 
to me to follow. . . that the plaintiffs here did all they 
were bound to do when they proved what was the 
difference between the contract price and the market 
price at the several days specified for the performance 
of the contract, and that primd facie that is the proper 
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measure of damages : leaving it to tlie defendant to 
show circumstances which would entitle him to a 
mitigation. No such circumstances appeared here : 
there was nothing to show that the plaintiffs ought to 
have or could have gone into the market — a rising 
market — and obtained a similar contract.” In the case 
before us, the damages have been assessed on a differ- 
ent principle, and, as I read the authorities, on an erro- 
neous principle. The method propounded by the appel- 
lant is equally erroneous. If the damages had been 
assessed on the correct principle, the evidence shows 
that the plaintiff would have been entitled to a larger 
sum than what has been awarded to him. But Mr. 
Mitter has contended that the Court should not now 
consider a case inconsistent with that expressly made 
in the plaint. The appellant, however, cannot invite 
the Court to set aside the judgment of the trial Judge 
and make a decree in his favour on what the Court 
considers an erroneous basis. Nor can the case be 
sent back, for the remand would be fruitless from the 
point of view of the appellant ; the result will be that 
the plaintiff will on remand get a larger sum than 
what has been, awarded to him. I hold, accordingly, 
that the decree as made by Mr. Justice Chaudliuri 
should stand. 

J. C. Appeal dismissed. 

Attorneys for the appellants : R. M. Ohatterjee <$■ Co. 

Attorneys for the respondent : Watkins # Co. 
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LETTERS PATENT APPEAL. 


Before Jenkins C. Moolerjee and Richardson J.J. 

1915 RAM NARAIN SINGH 

Aug. 25 . V. 

CHOTA NAGPUR BANKING ASSOCIATION/ 


Lease — 11 Istemrari mohararif meaning of the expression, lexicographical 
and customary — Tenure, perpetuity of — What covenants and drettm- 
stmces favour the theory of perpetuity — Meaning of words in a document, 
whether a question of fact or law — Rights of parties to a contract* how 
governed . 


The expression u istemrari mokarari does not per se convey, either 
lexicographically or by way of custom, an estate of inheritance ; but an 
istemrari mokarari patta , notwithstanding the absence of words indicative 
of heritability, such as la farzandan , nasla'n bad naslan or al-aulad , may 
indicate a perpetual grant, if the other terms of the instrument, the cir- 
cumstances under which it was made or the subsequent conduct of the 
parties, show such, an intention with sufficient certainty . 

Clauses in a lease which impose a restraint on transfer or cutting down 
of fruit-bearing or income-yielding trees by the lessee are not consistent 
with the theory of a perpetual lease. 

Clauses which throw’ the cost of improvement on the lessee indicate 
some measure of continuity, but not necessarily perpetuity. 

A |gase in favour of two persons points to the conclusion that, though 
seme measure of continuity was desired, perpetuity was not intended. 

A substantial premium for a lease is one of the surest indications of a 
permanent grant. 

Tulshi Pershad Singh v. Ramnarain Singh (1) analysed and followed. 

Talsinarain Scihu v. Baboo M odnar am Singh (2), Ameeroonnissa Begum 
v. Hetnarain Singh (3), The Government of Bengal v. Nawah Jafur 


* Letters Patent Appeals, Nos. 2 to 17 of 1914, in Appeal* from 
Original Decrees Nos. 66, 82 to 96 of 1910. 

(1) (1885) I. L. K. 12 Calc 117 ; (2) (1848) 5. D. A. 752 ; 

L. R. 12 I. A. 205. 10 I D. (0. S.) 532. 

(3) (1853) S. D. A. 648. ' 
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Hos&ein( 1), Sarobur Singh v. Raja Mahender narain Singh( 2), Raja Lilanand 
Singh Bahadur v. Thah.tr Munorunjun Singh (3), Sheo Pershad Singh v. 
Rally Dass S>ngh (4), Bilasmoni Dasi v. Raja Sheopersacl Singh (5), 
Beni Pershad Koeri v. Dudhnath Roy (6), A gin Bindh Upadhya v. Mohan 
B Her am Shah (7), Narsingli Dgal Baku v. Ram Narain Singh (8) and 
Choudhri G ridhari Singh v. Maharaj Ram Narain Singh (9) followed. 

Munrunjun Singh v. Rajah Lelanund Singh (10), Telcait Manoraj Sing 
v. Raja Lilanand Si?ig (11), Rajah Leelanund Singh v. Thakoor Monorun pm 
Singh ( 1 2), Mussamat Lahhu Kowar v. Roy Bari Krishna Sing (13), 
and Karunakar Makati v. Niladhro Chow lhry (14) overruled. 

Watson v. Mohesh Narain Roy (15) referred to. 

The meaning of words in a document is a question of fact, though the 
effect of words is a question of law. 

Chatenay v. Brazilian Submarine Telegraph Company (16) followed. 

The rights of parties to a contract are to be judged by that law by 
which they may justly be presumed to have bound themselves. 

Lloyd v. Guibert (17) and Abdul Aziz Khan v. Appayasami Naicher 
(18) followed. 

Where a lease is in favour of two persons and the lease would not 
terminate till the death of the survivor of the two lessees, no question 
of limitation can arise before the death of both the lessees. 

Qucere . . Whether the mode in which registration of a lease is effected is 
relevant to an enquiry as to the nature of the lease. 

Najibulla Mulla v, Nusir Mistri (19), Jagat lhar Narain Prasad v. 
Promt (20) and Indr a Bibi v. Jain Sirdar Ahiri (2 1), Sa;taj Kitari 
Deoraj Kuari (22) referred to. 


(1) (1854) 5 Moo. I. A. 467. 

(2) (i860) S. I). A. 577. 

(3) (1873) 13 R. L. II 124; 

L. R. Sup. Vol. 181. 

(4) (1879) I. L. It. 5 Calc. 543, 555. 

(5) (1882) I. L. it. 8 Calc. 664 ; 

L. It. 9 I. A. 33. 

(6) (1899) I. L. It. 27 Calc. 156 ; 

L. 11 26 I. A. 216. 

(7) (1902) I. L. It. 30 Calc. 20. 

(8) (1903) I. L. it. 30 Calc. 883. 

(9) (1906) 10 C. W. N. cclxxxv. 

(10) (1865) 3 W. It. 84. 

(11) (1865) 2 B. L. It. A. C. 125 


(13) (1869) 3 B. L. It. A. C. 226 ; 

12 W. It. 3. 

(14) (1870) 5 B. L. It. 652 : 

14 W. It. 107. 

(15) (1875) 24 W. It. 176. 

(16) [1891] IQ. B. 79. 

(17) (1865) 6 B. & 8. 100, 133 : 

122 E. It. 1134. 

(18) (1903) I. L. It. 27 Mad. 131 : 

L. It. 31 I. A. 1. 

(19) (1881) I. L. It. 7 Calc. 196. 

(20) (1906) I. L. It. 33 Calc. 1133. 

(21) (1907) I. L. It. 35 Calc. 845. 

(22) (1888) 1. L. It. 10 All. 272 ; 
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Letters Patent Appeals by Maharaja Ram Narain 
Singh, the plaintiff. 

These 16 appeals arose out of as many suits for 
resumption of several villages leased out in 'mokarari 
istemrari and for mesne profits. The leases were 
granted between 1864 and 1866 by Raja Ramuuth 
Singh, of Ramgarh, an ancestor of the present plaintiff, 
and, in two cases, by Musammats Heera Koeri and 
Prem Koeri with the previous sanction of the said 
Raja, he being the next reversioner. The allegation 
in the plaints was that the leases were for life only of 
the grantees and that they were dead. The defendants 
were -the heirs of the original mokararidars or their 
heirs and transferees. Their main contention was 
that the expression mokarari istemrari conveyed a 
hereditary interest and that they were not liable to 
ejectment. The Subordinate Judge, who heard the 
suits, upheld the contention of the defendants and 
dismissed the suits. The plaintiff appealed to the 
High Court. The appeals were heard by Woodroffe 
and Coxe JJ. ; their Lordships differed >n opinion, and 
delivered the following judgments : — 

WOODROFFK J. These are sixteen analogous suits by a zamindar for 
the resumption of land leased out in mokarari iHemrari on the allegation 
that the grantees are dead and that their interest was for life only. They 
are all governed by the same judgment, which is given in the first appeal, 
viz., No. 66 of 1910. The plaints and written statements of the contest- 
ing parties in all suits are, subject to what is next stated, practically in 
similar terms. In Appeal No. 66 of 1910 and thirteen other appeals, in 
which learned counsel' have appeared, the respondents are purchasers for 
value, and these appeals present for consideration the same questions. 
These arise also again, in Appeals Nos. 84 of 1910 and 96 of 1910, brought 
against the original grantees, heirs and a transferee respectively. In 
Appeal No. 81 (Suit No. 14), issues 2 a and 2 b are omitted and the follow- 
ing issues added, — u Did the defendant reclaim any lands ? If so, what 
land ? Are they entitled to any compensation for this, and can the 
plaintiff get klias possession of them ? ” The learned Judge has held upon 
this issue that the respondents did reclaim some lands, but that they were 
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not entitled to compensation. * If the appellants make out their case that 
the leases in suit were for life only, then the respondent is not entitled to 
compensation, for though it was sought to be argued before us that the 
appellants were equitably estopped in this matter, no such issue was raised 
and cannot therefore be gone into in this Court. The same observations 
apply to the arguments addressed to us that the appellants were barred by 
limitation and that, by 12 years’ occupation, occupancy rights had been 
acquired in the land. These special grounds fail and this appeal must be 
determined on the main issue common to it arid the others. 

In Appeal No. 9b of 1910 (Suit No. 110), the respondents are heirs of 
dar- mo kararidars and it is argued with reference to the general issue that, 
as the original grant wa= on the 7th October, 1 865, and previously on the 
17th June, 1865, the High Court had decided that the words mokarari 
istemrari meant a perpetual and hereditary lease, the grant must be con- 
strued with reference to such decision : secondly, that even if the general 
contention fails, viz., that the leases were permanent heritable leases, then 
as the heir of one of the original grantees is alleged to have been recognised 
by the zarnindar as tenant and is still living, the suit is not maintainable : 
thirdly, that the zamindars recognised the dar-mokararidars as tenants and 
cannot eject them without notice : fourthly, the plea of limitation was 
taken before us. There was no issue raised as to this and it cannot be gone 
into now upon the question of the landlord’s recognition, for reasons 
subsequently given. The other special defences taken in this appeal in my 
opinion fail, and it must also, as the last, be determined on the main issues 
common to it and the others. 

The plaints allege the land was let to the defendants on a lease which 
came to an end with the death of: the lessee or. surviving lessee, where more 
than one, but that possession was refused on the allegation that the leases 
were permanent leases with heritable interest. This allegation the plaintiff 
denies asserting that the leases came to an end with the death of the lessee 
or surviving lessee. The learned Judge has upheld the contention of the 
defendants and dismissed the suit, and against this decision plaintiff 
appeals. 

The circumstances in connection with the grant of the leases are shortly 
these : The lessor was Raja Ram Nath Sing, a former Raja of Ramgarh, 
who die ! towards the close of 1866. Prior to the year 1864, the Raja had 
been in the habit of letting out his lands" on short ticca leases. This method 
was found apparently unsatisfactory, and with a view to improve the lands, 
diminish his debts, which were then considerable, and facilitate the collection 
of rent, Raja Ram Nath let out a very large portion of his zamindari in 
mokarari istemrari , and was apparently willing to let out the whole in this 
way if he could find tenants. The question in issue here is as to the 
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meaning of these terms in the leases in question. Six hundred and forty- 
four mokarari istemrari leases were executed between the 27th November. 
1804, and the 22nd September, 1800. The learned Judge lias found that the 
previous rents were doubled. There is some dispute as to this, but a con- 
siderable enhancement was made and a year’s premium {tumuana or salami) 
was taken. It is important to note that the Land Tenure Report, which has 
been put in evidence, states that this form of lease was then entirely new in 
the fsamindari. Prior to these leases and during the years 1848 to 1 8(10, the 
Sudder Dewani Ad ala t held by several decisions given in the years >848, 
1853, 1860 that an istemrari mokarari lease did not import perpetual 
heritable interest unless there were express words of inheritance such as 
naslan had no, dan (generation after generation) and the like. The first of 
the 644 leases was in the year 1864, before the decision in the Ghat wall case 
Munrunjun Singh v. Rajah Lelanund Singh (l) in which it was held that the 
interest there dealt with was hereditary. For the appellant it has been con- 
tended that, if upon the question of the construction of these leases, reference 
is made to the state of the law then existing, the law was the words 
mokarari istemrari did not convey an heritable interest. For the respondents 
it has been argued that in any event leases executed after the High Court 
decision in 1865 (l), should be construed as heritable because that decision 
expressed the law when they were granted* This argument was put forward 
and I think rightly disposed of, in previous suits relating to this estate, t<> 
which I later refer, on the ground that the case of Munrw/jim Singh v. 
Rajah Lelanund Singh (l) was a peculiar case opposed to the previous 
current of decisions. 

Raja Ram Nath died leaving him surviving his mother 8m, Prero 
Koeri, and his widow Sm. Heera Koeri, the mother of a posthumous son 
Triloknath. The latter died shortly after his birth. Thereupon litigations 
broke out between the widow Heera Koeri and Nam Naraiu Singh, who 
belonged to the junior line of Tej Singh, the common ancestor. During this 
period, In 1869, the High Court held in the case of Mimamat Lakh n Komir 
v. Roy Mari Krishna Sing (2) that a mokarari istemrari grant there consi- 
' dered Was a perpetual and heritable interest. From 1866 to 1873 the estate 
was in the hands of the Court of Wards. During this same period, in 1 871, a 
suit for resumption of one of the mokararis was brought by the mother Sm, 
Prem Koeri. In this case the grant had been made by her with the assent 
of her soh Ram Nath of this mama given by him to her for maintenance 
in Deorhi. This suit was dismissed in March, 1 872, on the ground that the 
words vfiakararl istemrari in the gmtti conveyed mi heritable interest. The 


(2) (.1869) 3 B. L, R. A.C. 226 ; 
12 W. & 3. 
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Deputy Commissioner of Hazaribagh, who deckled the case, followed the 
High Court decision last noted. After the death of Heera Koeri, and in 
August, 1873, the Court of Wards made over the estate to Nam Narain Sing. 
The latter, in 1875, brought a suit for resumption against a mokararidar, 
named Amir Khan. This was dismissed on the ground that the words 
mokarari istemrari gave an heritable interest to the grantee. The decision 
was upheld by the High Court in 1877, which, following the previous 
decision (1), held that the words mokarari istemrari of themselves purported 
to give a perpetual and heritable tenure. 

Previous to this decision the Judicial Committee had heard au appeal 
from the Ghatwali case Munrunjun Singh v. Rajah LeUmund Singh (2) and 
held that whilst it was doubtful whether the words mokarari istemrari 
meant permanent during the life of the person to whom they were granted 
or permanent as regards hereditary descent, yet that coupling these words 
with the usage proved in that case the tenures were, as the High Court held^ 
hereditary. This decision was followed by the High Court in Sheo Pershad 
Singh v. Rally Dass Singh (3), which was heard by the Chief Justice who 
decided Amir Khan’s suit. This was a case of a mokarari lease, but in the 
course of the judgment Sir Richard Garth said that great respect was due 
to the decisions of the Sudder Dewani Adalat holding that even when 
coupled with the word istemrari the word mokarari did not denote an 
hereditary estate and that the use and meaning of such a technical term in 
a lease was understood at least as well thirty or forty years previously as 
it was then in 1879. On appeal to the Judicial Committee (4), it was held 
that the word mokarari does not necessarily import perpetuity, though it 
might do so, and that thougn the Committee did not concur in all the views 
taken by the High Court of the provisions in question, yet on the other 
hand they did not find in them sufficient to show an intention that the lease 
should be permanent. There fcheu followed in 1885 a decision of the 
Judicial Committee, the proper construction of which has been the subject 
of: argument in this appeal, but which, upon the contention advanced by the 
appellant, held that the words mokarari istemrari do not per import an 
heritable interest. It was then held upon a review of all the preceding 
decisions that the words mokarari istemrari in a patta granting land do not 
of themselves denote that the estate granted is an estate of inheritance. 
It was there however, also held that it could not be said that such an 
estate would not be granted, unless in addition to the above words, such 
expression as u ha farzandan ” or u naslan had naslan ” or similar terms are 

/■l) (1369) 3 B. L. ti. A. C. 226 ; (3) (1879) I. L. It. 5 Calc. 543. 

12 W. It. 3. (4) (1882) I. L. R. 8 Calc. 664 ; 

(2) (1865) 3 W. R. 84. L. R. 9 I. A. 33. 
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tued. For without the latter, the. other terms' of the instrument,.. the 
cirmimstaneeB under which it was made,, .or. the conduct of the parties may 
show the intention with- sufikden t ' certainty to enable the courts to pro- 
nounce the grant to be perpetual, the words makarari istemrari not being 
inconsistent therewith, thou go not themselves importing it : Tulshi Per shad 
■Singh v. Ramnarain Singh ( t). ■ As the Allahabad High Court has pointed 
out what the Judicial Committee here held was- - that 'the mere use of the 
terms rnahirari intern ran does not ex vi termini make the instrument in 
which they appear such as to create an estate of inheritance. Hut they also 
say that words nadem. had naslan and the like need not necessarily he 
inserted to constitute a grant in perpetuity, and that the words mokamri 
istemrari accompanied by other words and illustrated by the subsequent 
conduct of the parties may show that an estate of inheritance was created : 
Gaya v. Eamjiawan Ram (2). This decision was followed in the reported 
case Agin Bindh Upadhya v. Mohan Bikratn Shah (3), where it was 
pointed out that the words istemrari and mokarari are both of Arabic origin 
and literally mean continuous, running, fixed. Their dictionary meaning is 
of little use, as they might mean continuous or permanent during the 
lifetime of the grantee or permanent as regards hereditary descent. 
Considering the customary meaning of the words as established by 
judicial decisions, the learned Judges there cited the decision of the 
Judicial Committee in Tulshi Per shad Singh v. Ramnarain Singh (1) 
in which their Lordships said u After this review of the decision, 
their Lordships think it is established that the words istemrari makarari in 
a patta do not per $e convey, an estate of inheritance, but they do not accept 
the decisions as establishing that such an estate cannot be created without 
the addition of the other words that are mentioned, as the Judges do not 
seem to have in their minds that the other terms of the instrument, the 
circumstances under which it was made, or the subsequent conduct of the 
parties, might show the intention with sufficient certainty to enable the 
courts to pronounce that the grant was perpetual.” They added : — As has 
been said, their Lordships, having regard to the customary meaning of the 
words, as established by the decisions which have been noticed, are of 
opinion that they do not convey an estate of inheritance in this case.” 
In Be?ii Perskad Koeri v. Dudk?iath Boy (4), their Lordships repeated 
what they had said in Tulshi Pershad Singh v. Ramnarain Singh (1), in 
the sentence . ,l An istemrari mokarari tenure is not necessarily a perpetual 
hereditary tenure.” This Court following the decision of the Judicial 


(1) (1885) I. L. R. 12 Calc. 117 ; (3) (1902) J. L R. 30 Calc. 20. 

L. R. 12 I. A. 205. (4) (189 9) I. L. It. 27 talc. 1.56 ; 

(2) (1886)1. L. R. 8 AH. 569. L. R. 27. I. A. 2HL 


TOL. XLIII.] CALCUTTA SERIES. 339 


Committee held that the words istemrari moharari in the lease in question 
were not sufficient to create a permanent and hereditary tenure. The last 
three decisions were concerned with other estates than that before us. For 
Raja Nam Narain, after having lost Amir Khan's Case (l) in 1877, did not 
pursue his claim further by litigation except in 1884, when, however, a suit 
which had been instituted was withdrawn (Ext. H. e.), as it was alleged 
that, owing to the existence of the facts stated in his petition, the case could 
not be taken as a test one to the Privy Council. In the suit so withdrawn, 
however, the Raja (Ext. H. i.) reiterated his claim that the mohararis were 
Cor life only. In fact it may be here observed "It hat it is clear upon the 
‘evidence and has been so held by the Subordinate Judge that the zamindar 
never recognised the claims of heirs to succeed in respect of these mokar - 
tar is. 

Raja Nam Narain Singh died in 1899 and was succeeded by Raja. Ram 
Narain, who instituted the present suit, who has since died, and is now; 
represented by his infant son Lukshmee Narain, a ward of the Court of 
Wards. Raja Ram Narain, doubtless, encouraged to do. so by the decision 
of the Judicial Committee in Tulshi Pershad's Case (2) and that of the 
High Court which followed it (3), asserted again by litigation his claim to 
resume the lands covered by these leases on the death of the grantees. The 
first of these cases was in 1903 : Narsingh Dyal Sahu v. Ram Narain Singh 
<(3), It was there held that the words moharari istemrari in the leases did 
oofc primarily import any heritable character huthe grant as the terra 
mourasi does. They import permanency, from which in a secondary sense 
such heritable character might be inferred, it being always doubtful 
whether they mean permanent during the lifetime of the grantee or 
permanent as regards hereditary character. It was further held that the 
words do not per se convey an estate of inheritance, hut such an estate can 
foe created without the addition of any other words, the circumstances under 
which the lease was granted and the subsequent conduct of the parties 
being capable of showing the intention with sufficient certainty to enable 
the court to hold that the grant was perpetual. On an examination of the 
lease and the facts of the case it was held that it was not intended to be 
perpetuah. This was followed in the High Court Appeal No. 89 of 1902 
heard by Henderson and Geidt JJ. ( Gridhari Si?igh v. Makar a j Ram 
Narain Singh ) in which another of these leases in the same terms as those 
in suit granted by Maharaja Ram Narain Singh was considered. The 
Court then stated that the terms of the patta to be construed were the same 
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as those in the pattas, the subject of the previous case (1). and the evidence* 
as to the circumstances under which it was granted was practically the same* 
For the reasons therefore given in the previous case, the Court there hell 
that the lease was not a perpetual hereditary lease. On the 23rd January.. 
1906, an application was made for Leave to Appeal to the Privy Council, 
but as the High Court thought that the matter was covered by the decision* 
of the Judicial Committee (2) the application was refused. Application*, 
was then made to the Privy Council for Special Leave to Appeal, but as* 
appears from the report (3), the application was refused* It is contended' 
for the appellants that these two decisions practically conclude the question* 
which is again raised and disputed in the present suit in which the evidence? 
is. with the exception of that referring to the registration of: the leases r 
substantially the same as that in the two prior cases decided by this* 
Court. 

If, therefore, as the Judicial Committee has held the words htemrar* 
mokarari in a lease granting land do not of themselves denote that the* 
estate granted is an estate of inheritance, then (apart from the question* 
whether the words have in the locality acquired any special customary' 
meaning I, the question is — whether the intention of the parties is shown, 
by the other terms of the instrument, the circumstances under which it was 
made or the subsequent conduct of the parties with sufficient certainty to 
enable the Court, in the absence of words importing* perpetuity, to pro- 
nounce that the lea-ie \ym perpetual : Bilasmoni Dasi v. Raja Skeojpersact 
Singh (4). 

The lease given in the papers of the first appeal may, for the purpose* 
of the main argument in these appeals, be taken as representative of ulL 
According to the appellant all the leases were taken from one draft. This 
is denied. There are some variations in the leases, but they chiefly refer to 
the tree cutting clause, as it is called, and do not affect rny judgment* 
The lease mentioned granted to the lessees in Appeal No. 66 of 1910 is as* 
follows ; 

11 Sree Sree Maharani Mata, 

No. 165. 

We are, Dilo Mahato and Cliola Malmto, inhabitants of Mandramo, Fer- 
gana Rampur, in Hazaribagh* 

On filing a petition in the kachari, we have obtained htemmri makar- 
art of mauxa Mandramo, one village; in pe^ganx Rampur, exclusive of. jaglr 
and birt land, coal mines, and subsoil rights, from 1922 Sambafc, at an 

(1) (1903) I. L. R. 30 Calc. 883. 

. (2) (1885) I L. R. 12 Calc. 117 ; 

L. R. 12 L A. 205. ■* 


(3) (1906) 10 C. W. N. cel xxxv. 

(4) (1882) I L. R. 8 Calc. 664, 672 

L.R. 9 1. A. 33. 
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■annual jama of Company’s Rs. 672, and we would gladly cultivate and 
improve the village, and keep the tenants contented, we will construct 
■ahars, tanks, ponds and wells, etc., and we will pay the rent' as per instal- 
ments, month after month. As win instalment 2 annas, Kartik *2 annas, 
.Aghari 2 annas, Pous 2 annas, Magh 2 annas, Piiagun 2 annas, Chait 2 
.-annas and Baisakh 2 annas. 

Besides this, we will pay Dashara salami Re. 1; Ghasti salami Re. 1 and 
Pkagun salami Re. 1, altogether Company’s Rs. 3 every year. If we keep 
in arrears even one pie of rent of three instalments, the molcarari shall , be 
cancelled and annulled, to which we shall not raise any objection; any 
objection if taken by us will be deemed false. All losses due to terrestrial 
vicissitude, drought, inundation, destruction by hail and storm and costs of 
-earthwork, Civil and Criminal Courts will be borne by us. We will forth- 
with carry out the orders of the Court and of the Sarlcar, We shall not 
in any way directly or indirectly do anything injuriously affecting the 
boundaries of the hallca of the said village, nor shall we allow others to 
<do so. If we do not carry out the orders of the Court and of the Sarkar , 
then we shall be responsible for the same. We have no power to transfer 
the said village in any way ; if we make a transfer it will be invalid. 
We have, therefore, willingly executed this habuliyat of istemrari molcarari 
•settlement in the kachari , so that it may serve as a sanad in future. We 
shall not cut down any fruit- bearing tree, or tree yielding (?). If any tree 
'falls down by itself, we shall plant another tree on its site. The 15th 
As win Badi, 1922 Sambat. 

(Sig.) Bakshi Kesho Das, at the Ichak kachari. 

This habuliyat of istemrari molcarari executed by us is correct. 

Dilo Ram Mahato and Chola Ram Mahato.” 

The question then is — Did tins and the other leases in suit convey a 
permanent heritable interest — as the defendants allege, or an interest, the 
duration of which was limited to the lives of the lessees only as the 
plaintiff, appellant, contends ? 

The issues framed were as follows : — (i) Did the molcarari. istemrari 
lease granting the village in suit to the original grantees secure any 
heritable interest to the heirs or was it for the life only of the original 
grantees ? (ii) Have the words molcarari istemrari any special customary 
meaning? (Ida.) Is the plaintiff estopped by the statement of the original 
grantor made at or about the time of the grant,, from claiming that the 
lease came to aii end on the death of the surviving grantees? (ii//) Did 
the plaintiff or his predecessors take any rent from, or acknowledge the 
right of, the heirs, assignees or sub-lessees under these or similar grantees, 
and if so, is the plaintiff estopped by any such conduct ? (iii) Was a notice 
to quit necessary ? (iv) Is the plaintiff entitled to any mesne-proto and if 
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so, how much ? (v) To what relief, if any, is the plaintiff entitled? The* 
learned Judge has decided issues (2<id and (27/) in favour .of the plaints if ami 
the rest against him, as the learned Judge* has held the onus in this- 
matter lies on the defendants. It is admitted that the lands in suit lie 
within the plaintiffs zamuidari. The death of the grantee is admitted. 
The plain tiffs general title therefore is admitted. If therefore the defend- 
ants in order to defeat his prima facie ■ claim to • resumption and Mias' 
possession setup a subsisting intermediate tenure of a permanent heritable* 
interest under the leases in suit, they must show that there is a lease now 
in existence which is operative to convey such an interest. There are, m 
appears from the lease, no words which state or import perpetuity unless 
it is shown that, according to customary usage in Bazar ibagh district, the* 
word's mokarari htemrari have that -meaning. There is no other clause or 
term in the lease which mentions heirs or directly gives an heritable 
interest. The only clause in the lease on which the respondent's rely ira 
direct aid of their case that the grant was perpetual is that relating to 
what they call 1 improvements.’ Tins clause runs u We will gladly 
cultivate and improve the village. We will construct ahars (reservoirs), 
tank, ponds, wells, etc.” It is contended that the lease does not cast an? 
obligation on the lessees to make improvements, but if it does, these are* 
not matters requiring great enterprise and expmse, but such, that unless* 
undertaken, no profit could accrue to the lessees from the land. Further as 
the learned Judge has observed as regards improvement clauses in general, if 
it may be argued on the one hand that lessees will not undertake improve- 
ments unless guaranteed permanency of tenure, there is on the other hand 
the unlikelihood that the lessor would part for ever with the improveahle 
value of the land, making himself and his heirs mere annuitants. In the 
present case the learned Judge has thought that the lessor did so, as he* 
finds that there was such a consideration for the leases us to warrant this 
conclusion, which is based on his finding that the rental was enhanced fc& 
its .highest pitch and one year’s premium was given. It is not, however 
in my opinion, established that the rents were enhanced to their highest 
pitcii or that the rental and one year’s salami was a consideration making 
it likely that the Raja parted with all interests in the land other than a. 
reversion. There is evidence which warrants the conclusion that the rental, 
asked was not always the most beneficial which could he obtained and in 
some cases a premium ( salami ) of a year’s rent was taken, and in others’ 
sought to be obtained from ticcadars , and in the admittedly perpetual 
leases put in evidence,: salami taken was a great deal more than a year’s 
rent, varying from over double to 266 times the rental. It is to be noted 
in this connection that in the admittedly perpetual leases the nazarana or 
salami was expressly mentioned in the document which was not done in. 
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the leases in suit. Further, upon this question of improvements it is to be 1915 

remembered that the majority of the leases being for two lives, they were “ 

likely to run for a very considerable time and so give the tenants full x Singh 

compensation for any improvements they did in fact make in terms of the i\ 

lease* It is doubtless the fact that greater improvements than were Lhota 

Nagpur 

apparently contemplated by the leases were made, such as the tea garden Banking 

and bungalow laid out and built by the dar-mokararidars Mr. Liebert and Association. 

Mr. Lamb. But as was admitted during the course of the argument, _ TT 

& WOODROFFK 

evidence of actual improvements is not relevant to the issue before us. 

We are not here concerned with a question of estoppel, but of the intention 

of the parties to be gathered from the terms of the leases. Is the clause 

as to these improvements of such a character as to justify the inference 

that the lease conveyed a permanent interest ? In my opinion the answer 

is in the negative. The fact that in a few cases extensive improvements 

were undertaken is probably due to the fact that the sub-lessees considered 

that by reason of the judicial decisions they had acquired a permanent 

interest in the land. 

This is the only clause in the lease which cau be relied on to directly 
favour the defendants’ case. On the other hand there are clauses which 


are said to negative it. There is a provision against transfer which has been 
sought to be explained as an attempt to guard the tenure against getting 
into the hands of undesirable tenants and especially against transfer of 
parcels of lands within the village ; and against the making of dar-mokararU 
at inadequate rentals which could only be set aside by the troublesome and 
expensive process of annulling the mokararis. Then there is a provision 
that the lessees of these alleged absolute transfers were not to cut down any 
fruit-bearing trees and were to replant trees which had fallen down. This 
has been attempted to be explained by the allegation that prior to his leases 
the Raja had parted with his rights in the trees. This is, however, not so, 
for the lease in respect of trees and other products (Ext. X5) was in 
December, 1805, a year or so after the earliest of tire leases. Further what 
was leased was the right of collecting rents, and if the rights in the trees 
had'previously been disposed of, it is not clear why the clause against tree- 
cutting w T as inserted in some leases and the grant of tree-rights made by 
others. For it has been pointed out that the leases may so far as this tree- 
cutting, etc., clause is concerned, be divided into four classes. There are 
leases amongst the 044, such as the one here reproduced, in which there are 
express provisions against trees-cuttirig ; there is, secondly, a form in which 
the same provisions occur though the land is settled with gach ( tree) 
rights : there is, thirdly, a form in which the clause does not occur : and, 
lastly, a form in which there is a special grant of woods and trees. On the 
other hand there is evidence that provisions for keeping boundaries 
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intact, interfering with, frees 'ami restraint against alienation are to be found 
in perpetual leases. Again it is said that the presence of two names in the 
leases indicates that they were, not permanent, two names being inserted 
in order that the lessees should have the -benefit of two lives’ duration. Of 
the tbit leases details have been given to us of 591, Of the latter, 49 leases 
only were in one name and the rest in two names, viz., 8 to a Hindu and 
Mahomedan, 28 to persons who are Hindus, hut of different castes ; 48 to 
persons of the same caste, but not otherwise related: 18 to husband and 
wife : S3 to two brothers ; 18 to father and son. Why, moreover, it is asked 
should a lease be made to father and son if the leases were hereditary V 
There is doubtless something to be said on both sides as regards these 
contentions, but I do not propose to go into the matter further for this 
reason. I will, for the purposes of this judgment and without- deciding the 
point, assume that the clauses mentioned and the grant to two lessees is not 
inconsistent with the supposition of the grant of an hereditary interest. The 
only effect, however, of this is to remove an obstacle in the way of the 
defandants’ case. The latter has then still to establish that an heritable 
interest was in fact given and that the terms of the lease are inconsistent 
with any other hypothesis. 

Then, shortly stated, how does the defendants’ case stand on this point ? 
The argument of their counsel sought in effect to reopen the decision of the 
Judicial Committee and of this Court which followed it. We were asked to 
hold that the decisions were valid only for the particular facts there proved 
and that there is no binding decision on us that the words mokarari 
istemrari do not of themselves import perpetual hereditary interest. For 
this purpose we were referred to a large number of dictionaries and other 
b)oks of reference to shew that these words do mean what the Judicial 
Committee have said they do not. In my opinion it is no longer open to 
us to go into this matter and to hold as we are asked to do that the words 
in question do of themselves and apart from any proved local usage import 
perpetuity. Therefore apart from proof of such usage, the words mokarari 
istemrari do. not help the defendant. There are no other words expressly or 
by inference granting hereditary interest. The clause as regards improve- 
ments is (to take a view the most favourable to the defendants), consistent 
with either case. And the. same may for the purposes of this decision be 
assumed as regards the other clauses. The learned Judge lias he! i that the 
leases should be construed most strongly against the grantor. If the words 
mokarari istemrari have, as he holds, a definite local meaning in the sense 
of perpetual, then the lessor used a clear term granting heritable interest 
and there is no need for any presumption against him. But if they have 
not such meaning, and there is nothing in the lease which directly gives an 
heritable interest,, a lease cannot be dealt with in the same way as a gift or 
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the like in which the grantee may take absolutely, whether words of inheri- 
tance are used or not. Further it is to be observed that these are not ancient 
grants in which case the absence of words of inheritance may be made 
good by proof of descent of the tenure, and in this case the learned Judge 
has found that the zaimndar did not recognise the heirs of deceased 
grantees. It is quite clear, therefore, that if we had before us nothing but 
the fact that the original grantees were dead and the terms of the leases our 
decision must be in favour of the appellant. It is therefore for the respond- 
ent to show that by reason oPadmissihle facts dehors the leases they do 
grant permanent heritable interests. They attempt to do this by proof of 
the allegation that, whatever may be the general meaning of the words 
mokarari istemrari as construed by the Judicial Committee and recent 
decisions of this Court, they have a special meaning in Hazaribagh where 
they are per se alleged to import permanency and heritable interest. The 
real issue therefore in this case is whether this allegation, the burden of 
proof of which lies on the defendants, has been established by them. 
For we must, I think, take it to be settled law that the terms mokarari 
is f emrari do not of themselves necessarily import perpetuity. It is for the 
defendants to make out that by reason of other facts they do so in this 
case. It he does riot, the appeal must succeed. 

The ■main fact upon which the defendant relies is the existence of an 
alleged special customary meaning given to these terms in Hazaribagh. 
The learned Judge has expressed the opinion that it was common ground 
that there was a local meaning and that the dispute between the parties was 
merely what that meaning was. Butin so holding, he was, I think, in 
error. It is to be noted that the issue in the form it now exists is raised 
in this case for the first time, namely, that words ambiguous in themselves 
have a definite well-known meaning peculiar to Hazaribagh as importing an 
hereditary interest. The learned Judge Las held that though the etymo- 
logical meaning is ambiguous, the words have a definite meaning in the 
Hazaribagh district which was known to the parties when the transactions 
were entered into. It U necessary in this important 'matter to shortly review 
the pleadings in the previous suits. In the suit of 1871 by Maharani From 
Keen, the judgment states that plaintiff relied on the term v of the deed 
only and the Court decided the case on judicial precedent. The defendants 
also appear to have re’ied on the terms of the document only and not on 
any customary meaning. The defendants brought witnesses, but did not 
examine them. It appears from the judgment of the High Court in Amir 
KUan's Case (1) in 1877 (the case itself being instituted in 1875) that no 
allegation was made or evidence was given to show that the words istemrari 

(1) (1877) A. A. D. 533 of 1873, decided 4th Sept. 
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mokarari had a meaning in the' particular,. -or. in. the locality different from 
that which they ordinarily hear, . The Judgment . of the Deputy Com- 
missioner is i important from this it appears, that it was contended that the 
intention of the parties was to be gathered from the wording of the pitta - 
The Judge there stated that there was nothing to assist the Court, as untip 
192D2 (ISG4-1BC;>) such leases as the one then in dispute had never been 
given in that part of the country. Me therefor • based his decision on 
judicial precedent. By this statement it must not be understood that there 
were no mokarari istemruri leases giving hemditary right, for the plaint ill 
has produced in this case a number of mokarari leases granted by others 
between 1859-1870, in which express terms of inheritance are inserted,. 
From the judgment of the Judicial Commissioner it appears that the 
defendants’ argument was that the words mokarari istemrari were alone 
and by themselves sufficient to prove the hereditary nature of the grant, 
not that custom or usage gave them any special meaning. 

In the suit of Narsingh Singh (1901), the plaint (section 7) says that 
according to the usage in the plaintiff’s zamindari and in the district, of 
Hazaribagh mokarari pattas which did not contain express words of 
inheritance such as naslan bad naslan were considered mere life interests. 
This contention as to the necessity for words giving hereditary interest 
was also raised in the plaint in Amir Khan's case. The written statement, 
in section 5 refers “to the phraseology prevailing at the time”, and section 
9 says that the words in question were never understood to convey any other 
meaning in the District of Hazaribagh. Paragraph 15 of the written 
statement denies the plaintiff’s allegation of usage. The issue in that suit 
was “What would be the effect of the leases having regard to any local 
usage ?” The Court held that the question of custom and usage did not 
properly arise: that though the plaintiff had used the word custom, t he facts: 
related were not “extraordinary things or inconsistent with ordinary 
practice,” and that the issue was only retained as a corollary to the first 
issue. Nor does it appear from the appeal to the High Court *(1) that the 
case was argued on the - basis of a local meaning, though at page 886 
Banerjee J. did throw out that whilst the words in question did not in 
themselves imply succession they might have acquired a local or special, 
meaning in the locality, a remark which it is suggested, prompted the 
taking of this defence in this suit. 

In Gridhari Singh's Case (2) the argument proceeded independently of 
any customary meaning to be attached to these words. What was alleged 
and denied was an alleged practice to insert in leases words of inheritance- 
in-order to create a permanent tenure. These observations apply both tc. 
the first judgment and that of the High Court in appeal. 

(1) (1903) I. L. R. 30 Calc. 883. (2) Unreported. 
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In the present suit, in the plaint there is no reference «to customary 
meaning, nor it is likely that the plaintiff would assume the burden of 
proving this, seeing that they had succeeded in the two previous suits. 
The third paragraph of the written statement, however, does for the first 
time expressly state that the term ; istemran moharari have obtained 
a customary meaning in the district of Hazaribagh viz., that it is used 
whenever the lease is intended to be of a permanent and hereditary 
character. 

Upon this review of the previous litigation, l think that the statement 
of the learned Judge that it was common ground, and had been so all 
along, that the words in question bore a customary meaning in Hazari- 
bagh is incorrect. At the most there was an allegation by the plaintiff in 
the earlier suits that there was a practice of inserting express words of 
inheritance when a permanent tenure was granted. It was also alleged that 
where this was not done it was understood that mere life interests were given. 
But it is one thing to allege what was understood at Hazaribagh and pos- 
sibly elsewhere and another to allege as is here done that there is a local special' 
customary meaning in that district. In my opinion the Subordinate 
Judge was right in bolding in Narsingh DyaVs Case ( 1) that no question of 
special customaiy meaning as opposed to general meaning according to 
judicial decisions then arose. It is not improbable that, as has been 
suggested, this defence which appears for the first time, was suggested by 
the observations of Banerjee J. in Narsingh DyaVs Case (1) that “the 
words istemrari moharari do not imply succession but they may have 
acquired a local or special meaning in the locality.” It is difficult to suppose 
that if the terms had a well-known local meaning that defence would not 
have been set up in previous suits instead of arguments based on judicial 
precedents as to the general meaning of words. It is not unlikely therefore 
that this case may have suggested itself: to the defendants on the failure of 
the two previous suits in this Court, as a means of escape from those 
adverse decisions and that of the Judicial Committee on which they are 
based. 

I have pointed out the adverse inference which arises against the 
defendants by reason of the lateness of the special plea now taken. I will 
now advert to some other matters of a general character before entering 
upon a consideration of the evidence brought in support of it. It is, in the 
first place, to be noted that when it is alleged as here that words have a 
special meaning in a locality, it is thereby imported that that meaning is 
one which is not the same as but different from the meaning generally 
attached to the words elsewhere than in the locality in question. Evidence 
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therefore .that in Hazaribagh the term# istemrari moharari meant perpetual 
must bo evidence establishing a definite- local meaning prevalent in a defined 
area by local usage or custom. .Evidence, even of persons living at Hazari- 
bagh that they understood the words generally (that is in all places) to 
mean heredi table, is not admissible under the issue and is excluded by the 
judicial decisions to which I have referred. lfc-.es quite possible that some 
persons in Hazaribagh did attach this meaning to these terms. We know 
that that was the view of the Judges. of thy different Courts which deluded 
Srimati Frem KoerFs suit, and Amir. Khans Case (1). But those decisions, 
and I think some of the oral evidence tendered proceeded on the ground that 
the meaning generally prevalent was that stated — not that the words had a 
special meaning in Hazaribagh district. Hazaribagh is not a country 
distinguished by historical, ethnographical or other natural characteristics. 
It is an artificial administrative division constituted in 1835. It has been 
contended that no customary meaning can be alleged in such an artificial 
territorial division. However this may be, it is doubtful whether such a 
local meaning different from that prevailing elsewhere, is likely to exist in 
such a locality. It is established that moharari istemrari leases were first 
granted in Bamgarh in 1864 with the leases in question. Before that date 
there had been no absolute transfers in Bamgarh, the nearest approach to 
such transfer being Jarirs descendible in the male line. It is suggested 
that Baja Bam Nath got the notion that moharari istemrari grants were 
perpetual by reason of the fact that a former Baja of Kharakdiha had taken 
refuge with one of his ancestors and in Kharakdiba there had been some 
ghaiwali tenures, called sanads and iabuliyats to which I later refer, 
in which the words istemrari moharari occur and which are alleged to have 
been permanent grants, a matter with which I will later deal. That Bum- 
gar h and Kharakdiha now form part of Hazaribagh is a matter of adminis- 
trative arrangement. These gadi grants in the eighteenth century in 
Kharakdiha have been relied on to prove the existence of a special meaning 
in Bamgarh in 1864, some 80 years later. Lastly what we have to deter- 
mine is not what may be the meaning attached to these words now but 
their alleged special meaning in 1804, when notwithstanding that such 
grants were made in the Bamgarh zamindari for the first time, they are 
alleged to have had a well-known local meaning. 

Some oral evidence in this issu* has been given by both sides. Some of 
it is to the effect that the deponents understood moharari istemrari to 
mean perpetual tenure as D. W. 27, D. W. 30, J). W. 31, IK W. 33 and 
evidence of Gopeshwar Sing taken on commission; D. W. 27 stated in 
cross-examination that he had never come across any moharari pat in before 
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Amii' Khan's Case (1) arid at that time u I came to settle the meaning of 
mokarari istemrari , and I find it to mean permanent and inheritable. From 
whom I settled the meaning I do not remember,” He adds that when he 
purchased Gurudi in his son’s name, he then for the first time came across 
the word in the that was in 1900. D. W. 30, General Manager of 

the Court of Wards, states that he has been at Hazaribagh as such manager 
since 1896, though many years previous thereto he had been Head Clerk 
in an estate in the same district. He speaks of mokarari elsewhere as at 
Ranchi. He speaks also of two classes of mokarari , one like those in suit, 
and another class in which there are words “ from which there could not 
be any doubt ” as to the heritable and permanent character of the tenures 
such as nasi an bad naslan and so forth. The existence of the latter class 
would tend to indicate that some at least thought that express words of 
inheritance were necessary. D. W. 31 has been in Hazaribagh a consider- 
able number of years. He states that the first suggestion which he heard 
that the mokauiris were not permanent was at the date of Amir Kharis 
Case (1) and that since 1884. The local bank has been lending money on 
security of mokararis but that the Raja did riot accept rent from the trans- 
ferees of the mokararis. He also speaks to the insertion of the express 
words of inheritance in some mokararis. 1). W. 33 says that there have 
been frequent talks about the nature of the mokarari tenures. D. W. 34 
says he has never come across the words in any documents but his own, 
nor did he enquire the meaning of the words from any one else ; and so far 
as he remembers there was no dispute as to their meaning. The last of the 
abovementioned witnesses is Dewan of the Record Department of the 
Rurdwan Raj, under which there are tenures which are described some- 
times as mokarari , sometimes as istemrari , and sometimes as both. 
These are all he says of tenures in perpetuity. It does not appear that this 
part of his evidence is relevant, seeing that the Burdwan estates are not 
stated to be in Hazaribagh. Its inadmissibility for this purpose has been 
accepted on appeal, and has been relied on only in connection with other 
clauses in the lease to which I have referred. Some of this evidence is of 
doubtful admissibility and some of the alleged prevailing opinions as to the 
meaning of the term may be due to the result of the judicial decisions. 
Such as it is, the evidence shows that the witnesses thought that the words 
in question import perpetuity and not . that the words have a special 
meaning in Hazaribagh different from that which prevails in other parts of 
the country. In any case it is quite insufficient of itself to establish a 
customary meaning of the words in question within a definite area. The 
plaintiff has called some evidence to show that the mokararidars understood 

(1) (1877) A. A. D. 533 of 1876. 
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that they were taking interests limited in duration to tin* life of the grantee 
or grantees. The learned Judge himself iIo m not appear to lay any stress 
on the oral evidence given on either side, which he^eserihes as of minor 
importance. Evidence is', also given on behalf of the defendants to the 
effect that when the words mokarari htemrari were used 1 ’ people hesitated 
and would not come forward ” and that -the, Maharaja thou stated that he 
was giving them al aulwl(tm ever), and that al aulad and htemrari 
sign ilied the same thing (I). W. 15), and that lawyers were consulted as U> 
the meaning of the terms to make the matter sure, (I). W, 10, l>. W. 21, 
I). W, 37). 

If the term had a well-known meaning in Hazaribagh, why did persons 
hesitate to accept the leases as alleged without express words of inheritance 
and why was it necessary to go and consult pleaders as to the general law 
on the subject ? The learned Judge has disbelieved this story as 1 do 
though the fact that it was thought necessary to set it up weakens the case 
as to the existence of a well-understood local meaning. 

The argument has mainly been directed to the circumstances existing 
before and at the execution of the leases, including their registration. 
Other documentary evidence which is said to establish a special meaning of 
the words mokarari htemrari and t fie subsequent conduct of the lessor 
and his successors, I will deal in the first instance with the documentary 
evidence on the question of the alleged meaning of the terms mentioned in 
the Hazaribagh district. The learned Subordinate Judge 1ms laid great stress 
on certain documents which were considered in the previous cases called 
Kharakdiha Gadi Sanads and habuliyats. These are grants containing the 
words htemrari mokarari made by Government between the years 1777 — 
1782 to certain tikaits or ghatwals who were friendly to it and who under 
Baja Girbar Narain Deo assisted the English in the conquest of Kamgarh. 
These ghatwals held their tenures under the Raja. The learned Judge has 
held that the mokarari htemrari settlements by Government of the 2i> 
gadis were all transferable, heritable and permanent grants at Iked rent and 
not for life. Some mouza sanads of the years 1789 — 1792 have been 
similarly so regarded. These were grants to farmers or ijaradars under 
Ikbal Ali Khan, who had also rendered assistance to the British, whose boil- 
ings were it is said converted into mokarari under the Governor (h-neralk 
orders. These documents, the learned Judge holds, show that the local 
meaning of the word htemrari in the district Hazaribagh so far bac'K as the 
year 1780 was perpetual or permanent in respect to hereditary d-*sc mt and 
that it was so used by the Government whatever might be its meaning else- 
where. It is an admitted fact that these tenures have never been resume*!. 
For the appellant it is contended that, if it were not for limitation, they 
might in fact be resumed, arid that the right of the holders to continue to 



VOL. XLIII.] CALCUTTA SERIES. 


351 


hold over is not due to the terms of the documents themselves, but the 
conduct of Government in permitting the tenures to pass to the heirs 
without any attempt at resumption. 

Now it is to be noted in the first place that the granting of leases called 
moharari appear from sections 133 — 140 of the Land Tenure Report of 
Hazaribagh (187G) Ext. G. K. to have been a novelty in Kharakdiha where 
the gadi sa?iads were granted. Then we have it from the Fifth Report of 
the East Indian Company that in 1772 it was determined that settlements 
were only to be granted for 5 years, that is till 1777. In 1778, 1779, 1780. 
the settlements were for one year only. What happened then until 1789 
does not appear. But in 1789 the Decennial Settlement came into opera- 
tion and was in 1793 superseded by the Permanent Settlement. In 
Mr. Shore’s Minute of 1789, the question is raised whether the mohararis 
granted by former Collectors are to be held valid. It states “The revenue 
which they now pay has continued so long without alteration that each man 
considers his land held as a moharari tenure. The pattas have continued 
from year to year.” He recommended that they should be confirmed 
(sections 126-133). In, however, the proposed resolutions it is said that the 
Collector considered the grants moharari and “ previous to a final decision 
upon the propositions of the Collector” (that it is to be remembered was in 
1789) lie was required to give information upon certain points, among 
others, whether the persons holding these pattas were tahihdars or farmers, 
from what period the pattas were granted and with what authority. The 
answer to the latter question does not appear in the record. It is, as stated, 
an admitted fact that the tenures were allowed to continue. How this came 
about is not clear. For the respondent it is of course contended that the 
tenure-holders were allowed to remain on the land because by the terms of 
their lease they had a permanent heritable tenure. For the appellants it is 
suggested that the gadi tenures were not interfered with because the Gov- 
ernment were of opinion that they came within the purview of the Perma- 
nent Settlement notwithstanding the statement in the Land Tenure Report, 
section 126, that the gad is never came under the purview of the settlement, 
a contrary opinion having been expressed by the learned Judge who tried the 
suit against Narsingh. On the eighth day of hearing of the appeal, the 
learned pleader for the appellants tendered certain documents which are said to 
have been recently discovered bearing on this point. This is correspondence 
and Proceedings of Government between' the 16th January, 1837, and the 
19th July, 1862, in which the opinion is said to be expressed that the gadi 
samds came under the Permanent Settlement. The correctness of this 
opinion is of course not evidence, but the fact that a a opinion was enter- 
tained which led to certain consequences, namely that no resumption pro- 
ceedings were taken, would be clearly relevant. As, however, the documents 
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were produced at a late stage and were objected to we were not able to 
admit them. It may be a matter of doubt whether these gadi sanads 
would come within the Settlement. For assuming that the holders could be 
regarded as talukdars , it is not clear whether the grants were or purported to 
have been made under the previous regulations. The query in Mr. Shore’s 
Minute as to the authority under which they were granted would indicate a 
contrary conclusion. At the most it may be said that it is possible that 
the Government did not interfere as it thought the matter concluded by the 
settlement, or it may be that as the mokararidars had. been allowed to hold 
for a long time and as the grants were made under exceptional circum- 
stances with a view to pacify the country the Government did not interfere. 
The learned Judge has adopted the view that the gadi did riot come under 
the settlement and yet are in fact permanent, which fact according to his. 
view can only be explained on the assumption that the words mokarari 
istemrari in the documents themselves made the leases permanent, a 
supposed fact which is again relied ori by him to establish the local mean- 
ing of these words in Kharakdiha. Though this is only a part of Huzari- 
bagh, the fact has been held to indicate the local meaning in the whole 
district. He is also of the opinion that the gad is would be permanent if 
not within the Permanent Settlement. As regards this, it may be observed 
with reference to sections 5 and 4 of Reg. II of 1819 and section 12 of 
Reg. Ill of 1828 that if any grant does not convey in express terms an 
hereditary and perpetual interest no tenure created by such grant however 
designated shall be considered to be hereditary and perpetual.” Even, how- 
ever, if it be assumed the gadi tenures are now in fact perpetual and 
that this perpetuity is not due to the action of the Permanent Settlement 
it does not necessarily follow that such permanency must he due to the use 
of the words mokarari istemrari and to the fact that the words locally 
meant perpetual. For, as above stated, this permanency may be due to their 
not having been resumed as a matter of favour by Government for over a 
century and by efflux of time. 

If lias, however, been argued for the appellants that the sanads and 
kabuliyats themselves shew that they were not meant to be permanent when 
first granted. 

It is first contended that the grants were not permanent as is shown by 
the fact that in two instances two sanads were given and in all cases two 
kabuliyats were given in respect of each property. How it is asked could 
these new documents be executed if the original documents were as alleged 
perpetual. As regards sanads reliance |s placed in Exts. 7?? 78. The 
explanation offered is that the first was granted in respect ofGar.da by the 
military officers at the time of the military, occupation, the other by the 
Collector subsequently, and moreover the rent was then reduced. The 
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second instance is that of Gadi Kharak. as regards which two sanads were 
granted in 1780 and again in 1782. 

Then it is said as regards the grant of fresh Jcabuliyats that scinads were 
granted in 1777, 1780 and 1782, but between 1780 and 1788 there was a 
dispute a* regards them between Raja Girbar Narain Deo and the Govern- 
ment, which was not settled till 1790. Meanwhile in 1788, temporary 
Jcabuliyats were taken in which the words istemrari moharari do not appear 
and final Jcabuliyats with those words were given in 1790. The same 
explanations are given as regards the mouza sanads. 

Reliance is, on the other hand, placed on provisions in the sanad by which, 
under certain circumstances, the holder who is described as mustagir or 
farmer is liable to be ejected. It is pointed out also that the same property 
which had been granted to one person in supposed perpetuity was again 
granted at a different rent to third parties. Thus Gadi Doranda. was 
granted to one Mungal Singh by a paita moJcarari istemrari in 1780 at a 
rent of Rs. 901. In 1788, a Jcabuliyat in respect of the said gadi (without 
the use of the words moJcarari istemrari) was taken from one Dayal Sing at 
a rent of Ru 952. In 179), another Jcabuliyat was taken from another 
person named Nawab Sing with respect to the same gadi at the same rent. 
Gadi Gandey was granted in 1777 to Drigbijay Sing by a pa.Ua with words 
moJcarari istemrari at a rent of Ri. 83 odd. In 1780, a similar patta with 
respect to same gadi was granted to the same person at a rent of Rs. 47. 
In 1788, the same Drigbijay Sing executed a Jcabuliyat in favour of Govern- 
ment with respect to the same gadi without mention of the words moJcarari 
istemrari , and again in 1790 the same person executed another Jcabuliyat 
with respect to the same gadi with the words mentioned. Thus there was 
a granting of fresh pattas and taking of fresh Jcabuliyats from sometimes 
the same and sometimes from different individuals with regard to one and 
the same gadi though the words moJcarari istemrari were used in the fresh 
pattas granted. If it is argued that the moJcarari above mentioned to 
Mungal Sing meant a perpetual lease at a fixed rent, how could a Jcabuliyat 
in 1788 be taken from another person, viz., Dayal Singh at an increased 
rent, and then two years later another Jcabuliyat from Nawab Sing ? It is 
further pointed out that the pattas were generally of the years 1777 and 
178) and 1782 and the Jcabuliyats of 1788 and 1790 : that the Jcabuliyats 
of 1788 were all for one year only, the words moJcarari istemrari being 
omitted, though the gad is which were the subject matter of their Jcabuliyats 
had been granted in moharari istemrari in 1777, 1780 and 1782. There 
are a number of pattas of 1780 and some mouza pattas of 1782, which 
though described as moJcarari istemrari have an endorsement of the 
Collector, Mr. Chapman to the effect that they were for the year 1188 Fusli. 
Again in some cases a moJcarari was expressly renewed. In the pattas the 
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moJcararidars who are described as mustaglrs or farmers are declared liable 
to ejectment in certain cases. It is argued with force on these facts that 
they are inconsistent with the contention that these mokarari istemrari 
leases in pargana Kharakdiha meant a perpetual lease at a fixed rent, for 
if so the repetition of paths and kabuliyats with respect to the same 
gadis and the subsequent taking of kabuliyats in 1788 for one year without 
the use of the words mokararl istemrari -would not have been possible. 
Nor can a perpetual lease be described as one for one year or be renewed 
for a year. No doubt it has been argued and the learned Judge has so 
found that these apparent anomalies were due to the fact that the grants 
to the iikaits were in a state of suspense owing to the complaint of Raja 
‘Girbar Narain to the Government, a matter which it is alleged was not 
decided till 1 79 J. This explanation, however, does not appear to me to 
have been made out on the evidence. The facts already mentioned show 
that it was not at that time the policy of Government to grant perpetual 
leases at a fixed rent ; and assuming that what is alleged to have been 
permanent grant from the beginning co.uld be in a state of suspense owing 
to objections having been taken by Raja Girbar Narain to the settlement 
of the lands with the tikaits it is not made out why fresh pattas should be 
granted and kabuliyats taken. The original pattas might have been allowed 
to remain subject to confirmation on the rejecting of the Rajahs objections. 
The evidence offered in connection with these leases is in my opinion far 
too uncertain for us to give the effect to it which the respondent in this and 
in the preceding unsuccessful litigation has asked the Court to do. 

It seems to me impossible to say that these leases have not been resumed 
by Government because they were and were originally intended to be 
perpetual by the use of the words mokarari istemrari . It may well be that 
the grants were not resumed for the other reasons which have b.?en sub- 
mitted by the appellants. Moreover, the evidence seems to me to be some- 
what remote. We are asked to say that because in the eighteenth century, 
under the very peculiar circumstances mentioned, some ghatwali scimvh 
which were service grants were made in pargana Kharakdiha, therefore 
some 80 years later when mokarari istemrari leases were granted for the 
first time in Ramgarh the Raja of Rarngarh and his lessees understood that 
these leases, which were a novelty in the zamindari, were according to a 
well-known local usage permanent and heritable. 

What the learned Judge calls the conduct of the outside public has also 
been relied on for the defendant as showing the meaning attached in 
Hazaribagh to the words istemrari mokarari. This consists of evidence of 
sales, mortgages and the like in respect of these mokararis which are said 
to indicate the general opinion that the leases were perpetual. The mere 
fact, however, that assignments took plaee would not indicate this. It 
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would be necessary to show the amount of the money paid or other 
circumstance indicating the nature of the interest assigned It is not 
■disputed that a large number of transfers took place, but it is contended 
that these were the effect of the decisions in Prem Koeri’s case and 
Amir Khan's case (1), establishing that under the general law the words 
istemrari mokarari by themselves import perpetuity. The learned Judge 
says that though he could not ignore altogether the effect of the last of 
these cases in influencing public opinion and conduct, the latter was not 
wholly due to this cause, as 17 transfers took place before Amir Khan's 
Case( 1). It must, however, be noted that all these transfers, except two, 
were after the suit of Prem Koeri which established the permanency 
of these leases and which may therefore have encouraged these transfers. 
Of the two prior transfers, one was a sale and the other a dar- mokarari. 
The latter expressly states that it is to last u up to the term our patta 
remains in force,” and in the former there is no statement of permanency 
of interest or the amount of the assets on which the sale price was based 
as an indication that a permanent interest was bought and sold. 

Further, it is noteworthy that the transfer of the molcararis which took 
place before and after the decision in Amir Kharis Case (1) would appear 
to show that prior to that decision the mokararidars did not themselves 
appear to have been certain (to say the least) that they had heritable 
interests. In Ext. J., dated 16th February, 1870, the executant mokara- 
ridar says that his transferee u will remain in possession so long as the 
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mokarari istemrari lasts.” Similarly in Ext. Bb the words are u until our 
jjatta remains in force.” In none of the transfers are there the words 
naslan had naslan or al-aulad arid the like with the exception of two only 
out of 18 transfers in which there is a reference to heirs (Ext. Ao.), and 
ha farzandan (Ext. Ho). On the other hand, after it had been decided in 
Amir Khan's Case(l) that the terms mokarari istemrari meant perpetual, we 
find out of 13 transfers 11 referring to the permanency of the grant either 
by the words doami (Ext. Cx), heirs (Ext. Ag), descendible to progeny, 
generation after generation, (Exts. Gv, Y 2, Y 3, Gy, Da, Hg, Hi, 
Cu, Db). Similarly in the case of 21 sales after that decision we find in 
11 cases references to heirs, hereditary right and absolute proprietorship. 
Similarly in the case of a mortgage (Ext. P.) the nature of the right 
mortgaged is described as hale darvami (right in perpetuity). 

It is answered that these words importing perpetuity in the transfers 
were inserted because the Raja had attempted in Amir Khan's Case (1) to 
recover possession on the ground that the leases were not permanent, and 
words showing hereditary interest were inserted by way of precaution. 
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If, however, the local meaning of these 'words- was ho well known ami had 
moreover hem affirmed by the Court in. Amir Khan s rune (I), it is not 
clear why it was thought necessary after that decision to expressly affirm 
the hereditary' --character of the grants. Further it i-» to be '.noted .that- 
though Sri mat i Pram Koeri also unsuccessfully attempted to re-mum, we 
find that only in two of the transfers after the date of her suit was any 
mention of hereditary right made, and before her suit the transfer was 
declared to lie good only at long as the mokarari or grantor’s interest 
la ifced. 

On the other hand the plaintiff strongly relies on some paHas t 2d ia 
number, granted between the years 1859 to 1878, and two doami 
(perpetual) pattas in favour of Government, The first states that a 
mokarari istemrari path is granted, but in order to make it perpetual, 
contained express terror of inheritance, al-aulai ^descendants), naUan bad 
nadan (generation after generation) and the like. It is argued that the 
existence of these words of inheritance in these paths and their absence 
in the leases in suits show that the latter were for the lives of the grantees 
only and that in fiazaribagh, when it was intended to grant a perpetual 
lease words of inheritance were uied. The learned Judge dismisses tins 
evidence on the ground that istemrari mokarari meant perpetual in this 
district and therefore the words of inheritance were redu slant. But this 
is the issue to be decided and in deciding it we must take into account the 
wording of these leases, which certainly, so far as they go show that the 
words istemrari mokarari by themselves wore not under too I to import 
heritable interests in Hazaribagh. The doami paths are relied on to show 
that when these pittas were executed in favour of Government with the 
intention of granting a perpetual interest the grantors did not use the term 
istemrari mokarari as they might have done if thorn words imported 
perpetuity, but expressly used the word perpetual, 

A very important piece of evidence is that in which a mokarari 
istemrari pitta was converted into an al-aulad path on payment of 
premium and increase of rent. On 26th February, 1866, by Kxt 22, 
an istemrari mokarari patta wa? granted to Kara Malmto ami Ifidrat 
Maliato at a:v annual jama of Lis. 17 — an I yet we find tint on 5t h March, 
1878, (Sxt. 24), an al-aulad path of the same lauj was grant *d to the 
same persons on payment of a premium (nazarma) of Its. 125 or over 7 
times the original yearly rental and a covenant to pay an increased rental 
of Rs. 18. The learned Judge disposes of this evidence by saying that it 
only shows that the parties wanted to make doubly sure the nature of 
the grant which was permanent, mid moreover ftxfc. 24 was, he says, 
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after Amir Khan's Case (1), and one of the original grantees Dhirat was 
still living. These observations are open to the same criticism* It is 
not clear what the learned Judge meant by the latter remark, but 
as regards the former it appears irrelevant. For Amir Khan's Case (1) 
decided that mokarari istemrari meant permanent. Why then should 
the lessee pay so large a salami and increased rental when according to 
that decision he had all by the previous lease which was expressly 
given to him under the latter ? 

It is then pointed out by the appellant that several persons who had 
mokarari istemrari from one grantor had at the sam3 time al-aulad pattas 
from others. Thus Bakshi Basant Lai, who received a mokarari in 1922 , 
took in company with another - al-aulad path from a third party in 1917 
with the terms naslan had naslan (Exts. 32 , 33 ). Similar instances are 
afforded by Ext. 10 , Ext. G, in 1865 and 1864 ; Ext. 88 in 1873 and Ext. 
257 ; Ext. 26 in 1866 (with the very full description mokarari istemrari 
ba-far-zandan , naslan had naslan hatnanan had batnanan maizan ofarzand , 
that is mokarari istemrari descending to progeny, generation after 
generation, both in the male and female lines) and Ext. 29 , a mokarari 
in favour of one of the same grantees. This again is relied on to show 
that mokarari does not import perpetuity, it being further pointed out 
that two of such cases were those of defendants (See Ext. 35 ). 

Reliance is further placed by the appellants on the difference in the 
terms of these two classes of documents, on the lessor parting with the 
whole of his rights on reservation of annual rent, and on the fact that the 
premium paid on all admittedly perpetual leases was mentioned in the lease 
and was large in amount ranging from 2J to 266 times the amount of the' 
rental. 

Thus in Ext, 35 executed in 1868 (a permanent lease), the rental was 
Ris. 3 and the nazarani Rs, 800. This was the highest premium paid, 
but others are considerable. On the other hand it is pointed out that the 
leases in suit do not mention the nazarana which was in fact only one year’s 
rent, even though as much as that was paid as premium for previous ticca 
leases which ran for 5 years. Admittedly permanent leases show the 
nazarana on their face, and the explanation- offered by the respondents 
of this circumstance is that the naz irana was not inserted to escape stamp 
duty. The appellant also relies on* a document of Srimati Prem Keen 
executed in 1869 in which the word a l awadi is used. In my opinion 
the documentary evidence is insufficient to establish that the words istem- 
rari. mokarari imported perpetuity and heritable interest in Hazaribagh, 
and on the contrary so far as it goes it favours the conclusion that these-. 
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words did not of themselves have this meaning, but that when it was 
intended to give permanent rights words appropriate to that intention were 
expressly inserted. 

I now pass to the incidents attending registration on which a great 
deal of stress is laid by the respondents. This piece of evidence is described 
by the learned Judge as new, that is not offered in the previous trials* 
though it is said that some of the documents on which it is based were in 
evidence in Narsingh DyaVs Case (1). All these 644 leases were registered 
under Act 16 of 1864 (See sections 28 — 30, 55 — 56). Under the Act, 
the document was required to be presented by both parties (sec. 28), and 
the Registrar had then to ascertain if the instrument had been executed, 
the right of persons to appear as heirs, assigns, etc., and the authority 
of the agent presenting, where an agent appeared. Under section 56, 
two registers were kept, viz., one of absolute transfers of immoveable property 
and he second of other transfers. The Act, as above stated, only required 
the Registrar to make the enquiries above mentioned. The Sub- Registrar 
(D. W. 45) says that he and his clerk ask tne parties as to the nature of 
tlie document offered for registration. He admits, however, that it is the 
officer’s duty to examine the documents and there is no duty cast upon 
the parties to do so. Though there is some evidence that the Registrar 
did not ask questions, it may well be that in practice Registration Officers- 
save themselves trouble by asking the parties the nature of the document 
which they wish to be registered. 

Now it is shown that the leases in suit are registered in Book I, and 
on tiie back of two of the documents (A r and 214) against the words 
istemrari moharari in Urdu is the English translation “Perpetual lease.” 
On this the learned Judge finds that one of two things must have happened. 
Either he s^ys the Raja or his men stated to the Registrar that the leases 
were perpetual, in which case there is an admission of their perpetual 
nature, or if that was not so the entry is evidence of the opinion of the 
Registrar aud his officers as to the special meaning of the words istemrari 
moharari in Hazaribagh and the nature of the lease. 

Before us the circumstances attending registration are relied upon on 
two further grounds, viz., estoppel and, as part of the transaction, or res 
gestae, to which we may look for the purpose of ascertaining the intention 
of the parties. 

I will deal first with the latter contention which appears fco have the 
support of some judicial opinion. The difference between evidence on an 
issue of estoppel and as showing the intention of the parties, executants of a 
document must be kept in view. In the ease of Najihulla M ulla v. Nmir 
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Mistri (1) it was said of the land there in suit that, as it was registered 
in Book 4, which did not relate to immoveable property, this fact 14 showed 
what the intention of the parties was when the instrument was registered.” 
This view that the form of registration was evidence of intention was 
adopted also in Jagatdhar Narain Prasad v. Brown (2) in which the last 
case was cited. There is also an observation of Harington J., one of the 
Judges who decided Indra Bibi v. Jain Sirdar Ahiri (3) to the same effect. 
In all these cases the expression of opinion was obiter dictum and had this 
not been so I should have considered it necessary to refer the matter to a 
Full Bench. It was considered to be doubtfully correct in Ramsidh Pande 
v. Balgobind (4), where the Court said 44 If we are entitled, on this question, 
of intention, to take into consideration the . manner in which the bond 
was registered,” referring to the previous decision of this Court above noted. 
The other cases to which the respondent has referred us are not relevant. 
In Parasharampant Sadaskivpant v. Rama (5) the question was whether 
there had been proper registration as was the case in Baij Nath Teuari 
v. Sheo Sahog Bhagu (6), Ip Indra Bibi v Jain Sirdar (3), already 
quoted, it was held that the document did not create a charge and if it 
did, it was not properly registered. In Narasamma v. Subbar ayudu (7) 
bond fide purchasers were misled by the form of the registration. As I 
have already pointed out, there may well be an estoppel in cases where 
a party registers his documents in a way which shows that it was not 
intended to affect immoveable property and others suffer loss thereby. In 
my opinion, however, the fact that a document is registered in one way 
rather than another is not evidence of intention of the executants. Nor 
strictly speaking have we, in cases of construction, to deal with intention. 
We have to see what the party has said and to ascertain the meaning of 
his words, and in iny opinion that meaning must be ascertained from the 
document itself in connection with such admissible evidence as shows how 
the words used are related to existing facts and not by reference to the 
act of registration which subsequently takes place. It may be that the 
document is wrongly registered through error of the registering officer 
whose duty it is to register it. If it be alleged either that the party asked 
that it should be registered iu a particular way or that not having done 
so he yet assents to the form of registration when he comes to know of it, 
the matter becomes one of admission, to which I next proceed. It is a 
well-known rule of evidence that a subsequent admission as to the true 

(L) (1881) I. L. R. 7 Calc. 196. (4) (1886)1. L. R. 9 AIL 158. 

(2) (1906) I. L. It. 33 Calc. 1133. (5) (1909) I. L. R. 34 Bom. 202, 206. 

(3) (1907) I. L. R. 35 Calc. 845. (6) (1891) I. L. It. 18 Calc. 556. 

(7) (1895) L L IL 18 Mad. 364. 
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meaning of a deed or subsequent conduct of a party or to person claiming 
under a deed cannot, except where undent documents arc concerned, be 
received to aid the construction of the deed. See Norton on Deeds p. 188. 
If therefore it was shown that the lessor in this case expressly stated to 
the Registrar that the leases were perpetual and heritable and expressly 
asked that they should be so registered as perpetual transfers, or if having 
come to know later that they were so registered, acquiesced in such 
registration : these facts would not in my opinion be admissible evidence 
to construe the language of the lease. Nor in my opinion, even if any 
question of estoppel had been raised, is it established. There remains the 
fourth argument in this connection, namely, that as the Registrar registered 
the documents as perpetual leases, that was an expression of opinion by 
him as to the meaning of the words istemrari mokirari in Hassanbagh. 
I will not advert to the technical objections taken both as to admissibility 
and proof of this evidence. On the facts the inference doe* not follow. 
We know really very little as to what occurred at the registration. It 
appears to have been conducted on the Raja’s side by bis agents, some of 
whom were also mokdrdri'fars, though it is not suggested that they were 
guilty of any fraud in the matter, it does not appear, however, that they 
had any authority to admit anything, but what the Registration Act 
requires, and this does not include a description of the nature of the 
document as to which the Registrar had to satisfy himself. It is denied 
that the Registrar put any questions on tins point. But supposing that ho 
did, it is not suggested that they were put in English or answered in that 
language. If therefore he asked what the lease was, he must have been 
told that it was an istemrari molcarari , and this he translated as “ Perpetual 
Lease” according to his own understanding of the words. And so we 
find on leases A r and 214, the signature of the Raja’s agents, nut against 
the words “perpetual lease” but against the vernacular istemrari mafrarari, 
the signature of the agent being in the vernacular. But then it is said 
that if the Raja, the lessor, did not know of the facts at the lira:* or if his 
agents had no authority to admit the leases to he perpetual yet the Raja 
must have coma to know later that the Registering. ORic ?r had treated 
them as “ perpetual leases ” and he did not object. Whether he knew 
at the time is not shown, for if it be admitted that ordinarily document# 
are returned to the persons presenting them, it is also not mmmal to 
give authority to the tenants to take out the pattas which would show 
registration In Book I. Of Exts. A r and 214 it is sai l one only recently 
came into the Raja’s possession and the other was produced by the respon- 
dent. It is, however, shown that at least one path with the words;' 

“ registered in Book I ” was returned to the Raja, and fr.au this and other 
circumstances it is argued tiiat as* the Raja did not object and he was, it is 
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said, alive to his interests in these matters, that was an admission that the 
leases were what the Registrar took them to be. As above stated, if there 
had been any such admission it could not be evidence on the issue before 
us. But on the facts it is not clear that there was such an admission. For 
if the Raja understood that the leases had been registered as permanent, 
the question would still arise whether lie understood by permanency a fixed 
and certain tenure for the lives of the grantees as opposed to the previous 
ticca grants or permanency in the strict sense of perpetuity, vie.,- as descen- 
dible to all heirs. If lie was spoken to about the matter at all, he must 
have been told that the leases were registered in Book I as istemrari 
mnJcarari leases. Apart from the question of admissibility, it seeing to me 
on the facts that the evidence is of too scanty and uncertain a nature to 
admit of the conclusions being drawn from it, which the respondents 
suggest. Nextly, as to the Registrar’s opinion. Apart from the question 
of proof and admissibility, the fact that he translated the words mokarari 
istemrari by u perpetual lease” does not prove that that was the special 
local meaning of these terms in Hazaribagh. That may have been his own 
opinion as to the general meaning of these words at Hazaribagh and 
elsewhere. That meaning has been long the subject of dispute ; and 
others besides himself, such as the Deputy Commissioner who decided the 
cases referred to in Prem Koeri a id Amir Khan’s, took that view of their 
meaning. It is certainly noteworthy in this connection that if the words 
did bear a special well known local meaning, their decisions were not based 
on this fact, but on judicial precedents which did not proceed on special 
local usage. Mr. Westland , the Registrar, may have also formed his 
conclusions on considerations quite independent of the special local usage 
alleged. 

It may, however, be argued that, even if evidence is inadmissible to 
prove directly the intention of the lessor, evidence is admissible to establish 
the special meaning of the words istemrari mokarari in district Hazaribagh, 
and that evidence showing that the lessor understood these words in a 
particular sense is evidence of such alleged local meaning. In the first 
place on the facts it would have to be shown not merely that the Raja, the 
lessor, did understand by the words istemrari mokarari a permanent, fieri* 
table interest, but that he did so because that was the local meaning of these 
words. But as each finding on this case may re-act upon and depend 
upon others, to hold this, we should have to hold that the other evidence in 
the case pointed tc the existence of a special local meaning. But in my 
opinion it does not ; and if that be so, the lessor could not have made any 
admission or done anything from which it could be inferred that there was a 
customary meaning as to the word in question. These mokarari leases were 
introduced by the Raja for the first time in his estate. At the time the 


1915 

Ram Narain 
Singh 
v. 

Chota 

Nagpur 

Banking 

Association. 

Woodroffe 

J. 


362 

1915 

Ram Nahain 
Singh 

v, 

Chota 

Nagpur 

Ranking 

Association. 

Woodroffe 

J. 


INDIAN LAW REPORTS [VOL. XLIIL 

leases were granted, the law was that the word mohirari ktemrari did not 
import heritable interests without further words to that effect. Except the- 
gadi savads and iabuliyats dealt with already, no documents are produced 
which are relied upon to show that the words mentioned were understood 
otherwise in Hazaribagh district, and, as the learned Judge has himself 
held, the oral evidence is of no account. So far from the words having 
thenj acquired a well-known special meaning, the oral evidence tendered by 
the defendants that they objected to the leases on the ground that they 
contained no words of inheritance, the documentary evidence such as the 
al aulad leases to which I have referred, the fact that previous judicial 
decision favourable to the lessees did not proceed upon the existence of any 
such local meaning as alleged, and the fact that notwithstanding repeated 
controversy this allegation of customary meaning was not set up till the 
present suit, negative the existence in 1864 of any such special meaning 
as is alleged: and if the words had no defined local meaning in 1864, 
any statement of the Raja which we arc asked to infer from his conduct 
must, even if made out (which 1 am not prepared to hold) be, in fact, 
referable to the lessor’s own notions as to the meaning of the words he 
used rather than to any knowledge and admission on his part of a special 
customary meaning in the district of Hazaribagh. 

The conclusion therefore at which I arrive is that the respondents have 
failed to prove this issue relating to the existence of a special local meaning 
at Hazaribagh, an issue which was not raised in previous litigations and 
which in my opinion is an after-thought designed to meet the difficulties 
created by the adverse judicial precedents to which I have referred. 

The last matter for considerations is certain other circumstances which 
arc alleged to support and rebut the defendant’s case and which' may he con- 
veniently dealt with together. The chief matters relied on in this connec- 
tion are the circumstances under which the leases were executed, and the 
subsequent conduct of the parties. 

As has been pointed out by the learned Judge, according to the decisions 
of the Sudder Dewani in the period 1848-1860* it was held that the words 
istemrari mokarari did not import an heritable interest without additional 
words of inheritance. It was while the law was in this state that the. first 
lot of leases were executed in 1864, commencing from the 27th November 
of that year. These were followed by a few more iri 1865 and the largest 
number in 1866. the last of these being on 22nd September, 1866. In 1864 
the ghcitwali case Mimnmjun Singh v. belanund Singh (1 ) had been dis- 
missed by the first Court. In appeal to the High Court on the 17th June, 
1865, and therefore after the first lot of leases, it was field that the word 
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htemrari imported au hereditary interest, a view which was not accepted by 
the Privy Council in 1873 to which the case went in appeal (1), though it 
affirmed the decision of the High' Court on the ground that, though it was 
doubtful whether the words istemrari mokarari imported an hereditary in- 
terests, still coupling those words with the usage proved, tenures which were 
ghatwali (to which I may observe other consideration applied), were heredi- 
tary. The case of Msst . LaJcha Komar v. Roy Bari Krishna Singh (2) 
which decided that the words istemrari mokarari contained in a j patta in 
themselves conveyed an hereditary right in perpetuity was decided in 1869, 
after all the leases in question had been granted, and was followed within 
three years by the resumption suit of Maharani Prem Koeri, to which refer- 
ence- is later made. If therefore any inference is to be drawn from the 
state of the law as it existed at the date of the execution of the first of 
mokararis which the latter ones substantially reproduce, it would be one 
favourable to the plaintiff. The learned Judge is, however, of opinion that 
neither of the parties were influenced by a knowledge of the state of the 
law on the point and did not enter into the transactions in suit either in 
view of the previous decisions of the Sudder Dewani, holding that the word 
istemrari did not import hereditary interest or the ghatwali case in the year 
1865 when the contrary was held for the first time. It is, however, not 
improbable that those who were responsible for the draft lease may have 
known that, according to judicial precedent, the words istemrari mokarari 
which were then used in the Ramgarh zamindarl for the first time did not 
import heritable interest. On the other hand there is some evidence that the 
Raja himself was not aware of these decisions. However this may be, it is 
clear that the state of the law on the subject, when the leases were first 
granted, does not assist the defendant. The alleged oral conversations on the 
subject of the leases, whether as given by the plaintiff or defendants’ 
witnesses are not believed by the Judge and have not been relied upon for 
the respondent. As I have already said, the fact the latter thought it 
necessary to set up this case militates against the existence of a well-known 
customary meaning of the words istemrari mokarari at Hazaribagh. The 
circumstances attending the next step, viz,, registration, I have already 
dealt with, as also the condition of the zamindari at the time and the 
increase of the rental and taking of the salami and the omission of mention 
of the latter in the leases in suit, though both the fact that salami was 
given its amount (which was sometimes very large), were set forth in the 
admittedly al-aulad leases. This fact, as also the mention of the terms of 
inheritance in the admittedly permanent leases, the fact that some of the 
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grantees of the al-aulad pcitta subsequently took mokararls from the Raja 
tell against the defendants’ case. If moknrarl hiemrari in Hazaribagh 
meant of themselves heritable interests, what was the necessity of the other 
words of inheritance ? If they did not, why did not the lessees who field 
al-aulad leases accept mere mohararis without words of inheritance, if it. 
was understood that the Raja was granting an heritable rigid ? 

The lessor died in 1866. Ho no question of his conduct arises in the 
case. There appears, however, to have been early dealings with the leases, 
for we find in Ext. D, a purchase on the 30th July, IBfiT, and a sale again 
in 1872. As I have stated, there is no doubt that a large number of 
alienations by the mohararidars have taken place and 1 think it must bo held 
that in a large number of cases both parties, in such transactions, thought 
that they were dealing* with permanent heritable interests. As Mr, Chak- 
ravarti points out there is evidence that as time went on the value of the 
properties generally increased instead of diminishing* as they would do, if 
it was supposed they were for a diminishing term. We also find that some 
of the properties were sold from 50, 40, 35 to 10 .J years’ purchase. I 
have, however, already pointed out that this belief in the permanent 
character of the grants was due I think to the judicial precedent to that 
effect and not, in my opinion, to the general knowledge of a customary 
meaning of the terms istemrari moharari in Hazaribagh. Some reliance is 
placed by the respondents on the fact that Srimati Prem Koeri, in 1871 
brought a suit to resume one of these leases and that the claim to resump- 
tion was based on the failure of the male line of the last holder. It is, in 
he first place, argued that any admission by the tenant for life was not 
binding and did not affect the reversioner, and I think this is so. On the 
facts, however, the learned Judge finds that as a lady she knew little about 
the matter and as mokararis , were a new form of lease in the estate she 
probably thought that a jaigir had been created. She apparently did so, 
judging from her plaint. But this fact does not assist the defendant, for 
her claim to resume shows that she did not regard the leases as permanent 
in the sense claimed by them. In this connection I may deal with the 
learned Judge’s argument that the leases were permanent, because the Raja 
gave his sanction to such as were granted by female members of the fami- 
ly. It seems clear that if the lessees were to be given estates for their 
lives, that estate could only be guaranteed to them by the assent of the 
reversioner. For it might well be that the life-tenant might die ami her 
interest be put an end to during the life of the lessees. The fact that 
Srimati Prem Koeri instituted,. a. suit for resumption also weakens the 
argument that Raja Nam' Narain, who wa* a stranger to the grant of 
these leases, instituted Amir Khan’s case, through disappoinfinent at find- 
ing that a large part of the estate had been permanently alienated by his 
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predecessor : arid that therefore that suit was not a genuine challenge of. 
the permanent character of these leases but an attempt by one who well 
knew that they were permanent to get a declaration to the contrary. Then 
it is said that the Hakima Jaidad shows that the leases were permanent. 
The former were properties from the income of which the revenue and 
other demands were met. The learned Judge thinks that as the revenue 
was a permanent obligation therefore the properties set apart for its 
payment (including' the mokararis in suit) must have been permanent. 
But this does not follow. Moreover, we find ticcas , khairats and. jaigir in 
the list. Some reliance may be placed on the fact that no Death Registe* 
of the mokararidars appears to have been kept : though on the other hand 
it may be argued that the tenants did not apply to get themselves regis- 
tered in the zamindar’s sherista , The main question on this part of the 
case is — did the lessor or his successors ever recognise the heritable charac- 
ter of the leases by recognising heirs as tenants, accepting rent from them 
and so forth ? The learned Judge has found that he did not and in this 
I agree with him. It appears to be clear that from the time of Amir 
Khan's Case (1) the Rajas have all along been maintaining that these leases 
are not hereditary notwithstanding adverse judicial decisions to which they 
had temporarily to bow. When, however, owing to the decision of Judicial 
Committee this Court took a different view of the meaning of the words 
istemrari mokarari and the leases in suit, then the Raja was again able to 
effectively challenge, and has challenged their permanency. In the case, 
however, of appeal No. 96 of 1910, it is necessary to go into this question 
in detail, because it is alleged tnat in this case at least recognition was 
established. The original mokararidars were a man named Khushilal, arid 
his disciple Rup Das. The latter died, according to the plaintiff, in 188*2,, 
though the respondent contends it was sometime before 1880. It is then 
alleged that the Raja recognised as mokararidar an heir of this man and 
as the heir is stiff living, the property cannot in any event be resumed till 
his death. The person, however, who is said to have been recognised by 
Sarup Das was not an heir of, but a co-disciple of Rup Das. For the spiri- 
tual father would succeed to Rup Das and not a brother chela. It is then 
said that as the holders of the property were recognised as tenants, they 
cannot be ejected without notice. It is admitted that if they are tenants 
notice is necessary. The question, however, is whether there lias been 
recognition of Sarup Das or the present holders as tenants. The lease 
would in any case last till the death of Khushi Lai which was in 1896-97, 
and no recognition of Sarup, even if it took place before the death of 
Khushi Lai would affect the plaintiff. Reliance, however, for the respondent 
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is placed on receipts granted by the mokararidar awl on receipts which are 
said to have been granted after the death of Kims id Lai by the Rajahs mort- 
gagee Jadu Nath Mukerji. The Raja is obviously not concerned with the 
acts of his mokararidar . It seems also plain that what the Raja’s mort- 
gagee did in this matter would not bind him, and further there is an express 
provision in the mortgage which, it is to be noted, was before the death of 
Khushi Lai, that the mortgagee to whom the rents were mortgaged was not 
to take rent from the heirs of the mokararidar ■*. If therefore the mortga- 
gee’s receipts bear the name of Sarup .Dan, it was in direct contravention 
of the instructions of the. mortgagor, which the son of the mortgagee 
admits, and were as I think inserted by mistake, for we find that the mort- 
gagee gave a Jin nmnama (Ext. n) to Mohant Khushi Lai on the 1 Oth 
August, though admittedly he had been then dead some .3 or 4 years. Re- 
liance is also placed in a road cess return (Ext. f) which could not admittedly 
have been filed before 1899, in which the Raja is said to have recognised 
both Khushi Lai an 1 Sarup as tenants, though the former had long been 
dead. This shows also that the Raja was unaware of Khushi Lai’s death. 
Again we find in Ext. A 2, a rent receipt, dated 27th October, 1880, to 
Khushi Lai and Sarup Das. though if Rup Das did not die till 1882. the 
latter had not succeeded the former. There was evidently some mistake 
of which advantage is sought to be taken. For the appellant it is suggested 
that the fact that Sarup’s name appears o » some papers is due either to in- 
advertence or more possibly a mistake arising out of the fact that the final 
Sin the name of Khushi Lai Das was transferred to the word Rup Das, which 
followed it making the latter Sarup Das. However this may be, the Raja 
cannot be held to have recognised the alleged heir or their tenants unless he 
was aware of the facts and the holding over was with his express consent. 
This is not shown, nor is it likely that the lessors who have persistently 
refused to recognise any heirs of mokararldrs should have done so in this 
case were the person alleged to have been treated as tenant was not even 
an heir Sarup Das has himself disclaimed interest, though he may not be 
a satisfactory witness. His evidence is attacked on the grounds amongst 
others that in 1881, 1900 and 1902 he signed certain documents (In 1, 
I n 2, and lo 1, lo 21). It is not certain what the documents were about 
which he was cross-examined, but it is clear he was not cross-examined so 
as to show why it is that his name appears in the papers on wldch the 
respondent relies. 

In my opinion the respondent in this appeal fails to make out any 
recognition. What lie seeks to do is to take advantage of the fact that 
either through inadvertence or error Sarup ’ s name apppears to have crept 
into some of the papers, but that he or the present holders were ever know- 
iugly recognised by the Raja as tenants I do not believe. 
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In my opinion, that part of the case which has been compendiously 
•described as t; Surroundings, circumstances and subsequent conduct” do not 
-enable me to say that the leases were hereditary permanent interests. 

In conclusion, I hold that the defendants have not established the exist- 
ence of the special local meaning of the words istemrari mo'carari alleged, 
that these words in the lease do not import a perpetual heritable interest 
per $e , that there is nothing else in the lease or in the circumstances of the 
case from which such an interest is to be inferred. The case is (with one 
exception), similar to the previous decisions of this Court holding that 
permanent hereditary interests were not given by these leases. The only 
difference between the cases is that in the present suit a special local meaning 
•of the words istemrari mokarari h for the first time pleaded and is sought, 
to be supported not only by documents which were used in the previous 
cases but by evidence relating to the registration of the leases, which 
though it must have been as equally then available as it now is, put forward 
for the first time in this suit. The allegation involved in this third issue 
appears to me to be an after-thought, and in my opinion has not been made 
out ; and as in my opinion the decision of the case practically turns on 
whether the defendants have established the alleged customary meaning of 
the words istemrari mo^arari in Hazarihagh, T would therefore decree this 
suit and appeal with costs. 

As there is a difference of opinion and there is therefore no majority 
concurring in a judgment varying or reversing the decree appealed from, 
that decree must be confirmed and the appeal dismissed with costs in 
Appeal No. 66 of 1910. This order, as the previous judgments, governs all 
the appeals, but only one hearing fee will be allowed. 

Coxe J. I think that the deciskn of the Court below is right, and 
that the leases of 1864-66 were leases in perpetuity. 

What we have to decide is what the parties meant in 1864 by the words 
istemrari mokarari. The meaning popularly attached to the word istemrari 
appears to me to be no longer in accordance with the interpretation of it by 
the Sudder Dewani Adalat. There is nothing contrary to experience in the 
supposition that in the course of years the meaning of a word may 
change, nor are we bound by any rule of law to hold that a term must 
always mean what it has once meant. 

I certainly have the greatest respect on a point of this kind for the 
opinion o 2 the Sudder Dewani Adalat. The Judges must have been well 
acquainted with the language of the districts, and their opinions on the 
meaning of a term in common use in their time would be to me almost 
conclusive. 

Four cases have been cited from these reports. The first is Bahoo 


1915 

Ram N a rain 
Singh 
v. 

Oh ota 
Nagpur 
Banking 
Association. 

Woodroffe 

J. 


368 


INDIAN LAW REPORTS. [VOL. XLIIL 


1915 

Ram Nabain 
Singh 
■ r. 

Quota 

Namur 

Banking 

Association. 

Conk J. 



Toohee Nurain Sahee v. Baboo Modnurain Shigh (1). This- was. decided 
by a single Judge, who quoted 4 precedents u among the many that might 
doubtless be produced” arid held that it had been ** repeatedly ruled that 
the permanence ( istemrari ) expressed in these path is has reference only to 
the term of existence of the grantee/ 1 And the learned Judge* observed that 
his own knowledge confirmed the correctness of this view. The ease like 
several others, related to a maintenance grant by the Ti kart Raj. I find it 
difficult to believe that, even then, the word u istemrari ” was used to* 
express a grant for life and that alone. Grants for maintenance to a 
dependent member of a family are often for life, and leases for service also 
are often, though by no means always, intended not to be hereditary. But 
the idea of the son succeeding to the father’s position is so ingrained that 1 
imagine that, even in 1848, the right of a son to inherit an istemrari tenure 
could have been questioned, but in very few cases and, indeed, in hardly any 
outside the classes of service tenures and gra* ts for maintenance, though I 
fully admit that, on the comparatively rare occasions when a grant for life 
was given, the term tl istemrari'" was then employed. 

The next case is Musst. A meeroomism Begum v. Maharaja Hetnaram 
Singh (2). That too was a grant for maintenance and it was held that 
although * l istemrari” means perpetual yet such grants u according to 
the usage of the country were personal to the grantee.” 

In the case of Rajah Modenarain Singh v. KanllaU (.3) all the papers 
had been burnt and, in the absence of other evidence, the court felt itself, 
bound by the precedents to hold that the grant was for life. The case of 
Sarohir Singh v. Rajah Mehendernarain Singh also (4) is based on precu- 
‘ dents. 

After I860, the tide turned, and were it not for the decision in Tuhhi 
Pershad Singh v. Ramnarain Smgk (5) and the cases based on it, to which 
I will refer later, I doubt not that there would now bo no question that 
an istemrari lease is a lease for ever. 1 should indeed he surprises;! to learn 
that, if now-a-days two persons, of ordinary education but unacquainted 
with the special rulings on the subject, were to enter into a bargain for the 
exchange of an istemrari lease "and. kabuliyat, it would occur to either of 
„ them that the lease was to be anything but perpetual 

The first case in which this view was taken was that of Munrmijun 
Singh v. Rajah Lelanund Singh (6). One of the Judges was Sir George: 

(4) (1848) S. D. A. 752 ; (5) (1885) L L. It, 12 Calc. 117; 

10 I. D. (0 S.) 532. L. R. 12 J. A. 205, 

(2) (1853) S. D. L 648, (6) (1865) 3 W. R. 84 ; on review 

(3) (1859) S.D. A. 1572. <1866)5 W- U. 

(4) (1860) S. D. A. 577. 
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Campbell, whose knowledge of the country cannot be questioned. That 
was a case of a ghatwali tenure and the suit was brought to eject the 
grantee’s heirs, because the services were no longer required. It was 
decided that istemrari ” meant perpetual. The S. D. A. decisions were re- 
ferred to but not followed. This decision was appealed to the d\ 0. and 
their Lordships held that the lease, coupled with the usage, showed the 
tenure to be hereditary, though they observed that it was doubtful, whether 
istemrari meant permanent for life or permanent for ever (1). In 1.867 
the P. C. case of Baboo Dhunput Singh v. Gooman Singh (2) was decided. 
That was a suit for enhancement of rent. It was held that a patta could 
not be assumed to convey an estate of inheritance without special words. 
But their Lordships remarked that if the tenure was mokarari- istemrari 
there was an end of the case. 

In Jlfusamm.it Lakh a Kowar v. Roy Ilari Krishna Sing (3) it was 
held that istemrari meant for ever and the S. D. A. decisions were not 
followed. 

In 1870 the decision in Lakhu Kowar s Case (3) was followed in Karu- 
nakar Mahati v. Niladhro Chowdhry (4) and it was held that the word 
istemrari showed the intention that the lease should he perpetual and if it 
were perpetual, the hereditary character would follow from it. 

Then in 1875 was instituted Amir Khans case , which was a suit to 
recover property covered by one of the istemrari leases now under con- 
sideration, on the death of the original lessees. The courts following the 
decision in Lakhu Komar's Case (3) held that the leases were perpetual. 
The decision of the court of first instance was given by Colonel Boddam who 
had a thorough knowledge of Die district. In dealing with the supposition 
that the Raja might have intended to grant life leases, and that the tenants 
were deceived, he seems to have assumed as a matter of course that u the 
meaning of the terra as generally understood ” was perpetual, and implied 
that the leases would never be disturbed in that or in the following* genera- 
tions, Arid the Judicial Commissioner of Chota Nagpur seems also to have 
taken this for granted, as he says — u It is not impossible that the original 
grantor or his advisers contemplated the possibility of their limiting such 
grants to the lives of the heirs of the grantees. If so they overreached 
themselves, for it cannot be doubted that the grantees believed that they were 
purchasing a mokarari istemrari title.” 

On a question of this kind I think no authority could stand higher than 


(1) (1873) 13 B. L. R. 124 ; 

L. VL Sup. Vol. 18 1 . 

(2) (1867) 1 1 Moo. 1. A. 433 ; 

9 \V. IL l\ C. 3. 


(3) (18610 3 B. L. R. A. C 226 ; 
12 W. E. 3. 

(■*) (1870) 5 B. L. R, 652 : 

14 W. IL 107. 
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that of Mr. Justice Field, ari l in paragraph 37 of chapter 7 of his Intro- 
duction to the Regulations, published in 1875, 1m defines irtemrnri tenures 
as tenures granted in perpetuity. And a great deal later, in the Tagore 
Law Lecture of 1893, Mr. Mitra, afterwards Mr, Justice Mitra. observes : 
11 Tenures held at Iked rent and in perpetuity (htetnrari or m^karari and 
mounisi) are in reality instance* of alienations of land, subject only to pay- 
ment by the alienees and all persons holding through them of ike i sums in 
perpetuity to the alienors, and those claiming under them.** In both 
these last instances, I attach importance to the evident unconsciousness of 
the observation. Both the learned authors must have been perfectly familiar 
with the conflict of authority over this term. Rut when they employed it 
as a term in common use without reference to the rulings with regard to it, 
it evidently did not occur to them that it could mean anything but a 
perpetual tenure. 

There is oral evidence in this case, which seems to me worthy of respect 
that the term is now understood as giving a permanent interest, Go pal 
Chandra Sen was in Government service in llazaribagh from 1867 to 1896, 
and for a large portion of that time was connected with 'the Encumbered 
Estates Department. He says that throughout his experience he always 
understood the term mohetr tri istemrari to unan a permanent interest. He 
certainly is in a position to know the meaning of words in use in llazaribftgb 
and the fact that lie is a director of the defendant bank does not deprive his 
evidence of all value. Still stronger evidence is that of Kmhnaehaudra 
Ghosh, who fills the responsible p03t of Manager of the Court of Wards 
and Encumbered Estate, and seems to have no interest in this suit, ft is 
impossible that he should not know how the term is generally understood 
in the district, and I can see no reason ,why he should be distrusted. 
Radhikaprasad Maliik was in Government service from 1866 to 1893, rising 
to the position of Head Clerk of the Deputy Commissioner's office. His 
position of course: is not equal to that of Krish nachandra Ghosh, and lie is a 
director af the defendant bank, but I do not regard .his evidence as wholly 
negligible. Babu Gopesh war Singh, Dewan of the Record Room of the 
Burdwan Raj, who seem* entirely independent, says that in that Raj 
htemrari tenures are permanent, basing Ins opinion on the fact that even 
when there are no words of inheritance, they are never resumed. 

Moreover, it is only to be expected that in the course of tinu the term 
should come to be regarded as meaning perpetual, even if at first it signi- 
fied only a lease for life. Its original meaning is u continuing,” Now & lease 
for life is a lease terminating on the occurrence of a very definite contin- 
gency. The unsuitability of this vague, indefinite and almost unmeaning 
term to denote such a lease must be apparent, unless it is cone nk 1 that 
that term, whether suitable or not, was always conventionally employed 
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to signify that particular kind of lease and no other. But this is by no 
■means the case, leases for life being very unusual, while istemrari leases are 
as common as possible. Obviously therefore when any one wanted to 
create this unusual form of lease, he might reasonably be expected to 
prefer the use of words (of which there is no lack), which would signify 
what he wanted and thus the use of this word which hardly signifies 
anything in connection with a lease for life, would fall more and more 
into desuetude for that purpose. Again, as I have said, the idea of the son 
succeeding to the father’s position is ingrained, and the cases in which 
the heirs of istemraridars are recognized must be far in excess of these 
in which they are not recognized, and thus in the course of time the 
meaning of the term in its popular acceptation would naturally tend more 
and more to signify perpetuity. As an illustration I may quote paragraph 
143 of the Tenure Report of Hazaribagh. Dealing with the neighbouring 
pargana of Kharakdiha, the author says u of temporary leases there are 
1,’851. The custom of leasing out their villages is general throughout the 
pargana. but although the farmer has no permanent interest in his tenure, 
it frequently happens that a lease descends for generations in the same 
family, until the former becomes imbued with the idea that he has a legal 
right to hold the lease of the village. I am not sure that this idea is 
entirely erroneous. 11 If then it is so common and easy for mere temporary 
leases to acquire the reputation of permanence, it can well be understood 
how naturally istemrari leases, which admittedly include some idea of 
permanence, come to acquire the meaning of leases in .perpetuity. 

The- cases of Shore v. IFiLsw* (l) and Attorney- General v. Clapham{ 2) 
seem to me authority for holding that evidence may be taken and examined 
in order to show what meaning was attached to a particular expression at 
a particular time. In the former case Parke J. observed u In the first place, 
there is no doubt that not only where the language of the instrument is 
such as the Court does not understand, it is competent to receive evidence 
of the proper meaning of that language, as when it is written in a foreign 
tongue, but it is also competent where technical words or peculiar terms, 
or indeed any expressions , are used which at the time the instrument was 
written, had acquired an appropriate meaning either generally or by local 
usage or amongst particular clashes 11 And Tindal 0. J. said u the true 
interpretation of every instrument being manifestly that which will make 
the instrument speak the intention of the party at the time it was made, 
it has always been considered as an exception, or perhaps, to speak more 
precisely, not so much as an exception from, but as a corollary to, the 

(1) (1842) 0 CL & Fin. 355 ; (2) (1855) 4 DeG. M, & G. 591, 627 ; 

8 E. R. 450. 43 E. K. 638. 
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general rule above stated, that where any doubt arises open the true sense 
and meaning of the words themselves, or any difficulty as to their applica- 
tion .under - the .surrounding eireumstanees v the 'sense- and' meaning of' the 
language may be investigated and ascertained by evidence*' dehors the 
instrument itself ; for both reason and 'common sense agre * that hy no 
other means can the language of. the instmment be made to speak the real 
Blind of the :parfcv,’ r ■ 

In the ease of Attorney* G enera l v. Olnpham (i) the ease*, of Shore 
v, Wilson (2) was referred to in tire following terms:— 

u In that ease parole evidence was-' necessary,; in order to enable the 
Court rightly to understand the deed* Certain words were used which it 
was .decenary to construe', -and this could not be done without admitting a 
great deal of evidence us to the state of religious parties at the time when 
the deeds were framed. For such a purpose the evidence was most 
reasonable. It was like .the" evidence afforded by a dictionary, which enables 
us to translate a foreign language ; or a book of science, which gives us 
the meaning of words of art.” 

1 may refer also, in passing, to Raghojlmo Saheh . v. ■.Ldkshmdnrao 
Saheb (3). 

u Such evidence can also, in my opinion, be brought within the terms of 
section 98 of - the • Evidence 'Act,; 'which admits explanation of technical, 
local and provincial expressions and of words used in a peculiar .sense.’ ’ 
Now it may he conceded that, although both parties from time to time have 
pleaded that the meaning they respectively attach to the term ixtemmri is a 
local meaning, customary to -Hazaribagh, yet it is now undisputed that the 
word bears the same meaning in Hazaribagh as elsewhere, I do not think, 
however, that the fact excludes all evidence of its meaning. The parties 
live in Hazaribagh. They need not be expected to have any opinion about 
the meaning the term bears elsewhere. They are, I think, entitled to 'say 
that at any rate in Hazaribagh, with which alone they are acquainted, the 
term bears such and such a meaning, and .it seems unreasonable that such 
evidence should be shutout, because the change that has come over the 
meaning of the word in Hazaribagh 1ms come over it elsewhere also. Or T 
to put the matter in another way, either the term itself signifies perpetuity,, 
or it does not. If it does, there is an end of the case If it does not, 
then the fact that it has come to bear what is not its original . meaning 
shows that it is used ia a peculiar sense, which can he proved under 
section 98 of the Evidence Act. 

(1) (1855) 4 DeG. M. & G. 601, G27 ; (2) (1842) 9 Cl. & Fin. 355 ; 

43 E. K. 638. 8 E, R. 4f>0. 

(3) (1912) I. L. R. 86 Bom. 639. 
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Needless to say I do not think that there is anything in the decision of 1915 

Talshi Pershad Shiah v. Ramnarain Sinqh (1), which relate* to a document ^ 

J J . Ham Narain 

of 1850, renewing another of 1832, that conclusively establishes the Singh 


meaning of the word istemrari. If I thought that was the effect of the 
decision, I should not enquire further into the matter. What their Lord- 
ships say, however, is that, though the words utemrari molearari do not per 
se convey an estate of inheritance, such an estate can be conveyed by these -A, 
words and these words alone, if the other terms of the instrument, the 
circumstances under which it was made, or the subsequent conduct of the 
parties showed that their intention was that such an estate should be 
conveyed. In other words if no evidence but a grant of an istemrari were 
produced, the tenant would not be able to claim an estate of inheritance, 
but if that, and that only, were produced by the landlord, the tenant would 
be entitled to show aliunde that the grantor intended to give him an estate 
of inheritance. 

I turn now to the evidence of the conduct of the parties. This is ad- 
missible to show their intention at the time the deed was executed, and 
this, on reflection, will be found to be very much the same question in 
another form as that of the meaning which the words generally bore at 
the time and place that the transaction took place. That such evidence of 
conduct is admissible seems to me well settled. Of course if the terms of 
a deed are perfectly plain and unambiguous, evidence cannot be given to 
show that the parties intended something else: North Eastern Railway v. Has- 
tings (2), But as was pointed out by Lord Brampton in that case — if the 
deed is capable of two constructions conduct under it would be irresistible 
proof as to which construction was correct. And that In cases of this 
nature evidence of conduct is admissible, seems to me conclusively estab- 
lished by two decisions of the Privy Council, namely Watson v. Mohesh 
Narain Roy (3), Bilasmoni Dasix. Raja Sheopersad Singh (4), besides that 
of Tulshi Pershad Singh v. Ramnarain Singh (1), already cited. 

In dealing with the question of conduct, it is well to remember that a 
man’s conduct is not only what he does, but what he does not do, and that 
the latter is often much the most significant. And in the present case the 
significance of the conduct of the parties is in my opinion greatly enhanced 
by the fact that this is not a case of one or two gran's. It would seem that 
the Raja contemplated the possibility of leasing out the whole of his estate. 
He certainly leased out a very large proportion of it. There were in alj_ 
644 leases and the granting of them extended over nearly two years. It is 

(1) (1885) I. L. R. 12 Calc. 117 ; (3) (1875) 24 W. R, 176. 

L. R. 12 I. A. 205. . . (4) (1882) I. L. LL 8 Calc. 664 ; 

(2) [1900] A. 0. 260. L. R. 9 I. A. 33. 
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impossible to believe' that transaction on ho wholesale a scale did not evoke, 
widespread interest .and -comment, or that' -any important part of them could 
have been done unnoticed or inadvertently. 

The Registration Act .of 1864 was. extended to the Ilaaaribagh district 
on the 1st January, 1865, and we have hot been shown any instance of 
registration before then. Under that Act all absolute transfers of land 
had to be entered in Book 1, and other transfers of land in Book 2. Books 
were printed by Government orders with certain so-called marginal spaces 
on the side of each page and in one of these spaces the nature of the 
instrument had to be entered. This had to be done in the presence of the 
parties, under the Government rules, which by section 64 V had the same 
force as if they were- inserted in this Act.” By the same rules all 
perpetual leases of immoveable property had to be entered in Book 1, 
and leases other than perpetual leases in Book 2. This continued to 
be the law until the passing of Registration Act, ,1866; in April of 
that year. 

. Now I am convinced that tiie parties knew perfectly well what they 
were doing, and were not troubled by any doubts or misgivings. The 
evidence that has been given on both sides, of the enquiries that were 
made to allay the alleged doubts of the parties as to the meaning of the 
words moharari istenirari , has been disbelieved by the Court below and to 
my mind is frankly incredible. It is not the appellant’s case that he misled 
the tenants, and indeed such a plea would be fatal. If then the Raja had 
intended to give leases for life but had had misgivings that the word used 
might be construed as conveying a perpetual lease, what could have been 
easier than to insert suitable words such as ta hay at or zimlagi tak to 
prevent future misconception ? The plaintiffs witness Kissen Oyal 
admits that grants with these words were given in the Raj. On the other 
hand if the tenants thought they were getting perpetual leases but had 
misgivings that they might be construed as leases for life, what could have 
been simpler than to put in such words as naslan had naslan or the like ? 
Neither of these courses was adopted and the conclusion to which I feel 
irresistibly drawn is that, whether the parties meant the leases to be for 
life or perpetual, they were quite agreed as to the meaning and had no 
real doubts about it* If any doubts had existed, they might have remained 
unexpressed, while perhaps five or even ten leases were given. But I can- 
not believe that they remained unexpressed while 644 leases were given 
during a period extending over nearly two years. And 1 find it impossible 
also to believe that if such doubts had been expressed measures would «ofc 
have been taken to resolve them. 

What then was the meaning which the parties attached to the words? 

I think on this point the mode of registration is conclusive. Registration 
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is a solemn public action : Gangamoyi Debi v. TroilucJcJiya Nath Chowdhry 
(1). The Registration officer, in order to write his books correctly, bad to 
find out what the transactions were. From January, 1865, to April, i860, 
he had to record their nature in the presence of the parties. He recorded 
them all as perpetual leases, and he registered them in the book in which 
perpetual leases were registered, and not in the book in which other leases 
were registered. All this must have been done publicly and to the knowledge 
of all. It is not suggested that any protest was ever made. Here too 
it seems to me that if these registrations were wrong, the error might 
have escaped notice for January and perhaps even into February. But 
I find it impossible to believe that it could have passed unnoticed for 
15 continuous months. And the only inference that seems to me natural 
to draw is that it never struck the parties, their agents or the registration 
establishment that isiemrari could mean anything else than a perpetual lease 
as the Registrar recorded it. 

I agree that no question of estoppel arises. After April, 1866, leases 
for life would also be registered in Book l,and there is nothing to show that 
the necessity of recording the nature of the document in the presence of 
the parties continued. I do not think it likely that the defendants, who 
purchased long afterwards, knew what the law had been in 1865 and 1S66 
or could have been influenced by the registration of these documents in 
Book 1, which after April, 1866, would have been perfectly right even for 
temporary leases. It was laid down in Najibulla Mulla v. Nusir Mistri (2) 
that the way in which a document was registered is evidence of what the 
parties intended it to be. This was followed by Harington J., in Indra Bibi 
v. Jain Sirdar Ahiri (3). It was also followed in Jagatdhar Narain Prasad 
v. Brown (4). I think the question, whether the proceedings in the Regis- 
tration office are evidence of the intention of the parties, would depend on the 
further question whether they could be regarded as evidence of conduct, and 
that would depend upon whether the proceedings were taken with the know- 
ledge and acquiescence of the parties. It has been argued that, if the Raja 
had openly stated to the Registrar that the leases were for life, the state- 
ments would not be admissible. Statements, however, are not conduct, and 
if the Raja had volunteered such a statement, it would have suggested that 
he himself was in doubt what he was granting — a doubt in the Raja’s 
own mind could not be cleared up by evidence under section 93 of the 
Evidence Act. But conduct showing that he had no such doubts and 
himself assumed, a matter of course, that the words of the grant implied 
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perpetuity seems to me clearly admissible and much more valuable as 
evidence. 

The second principal reason, which leads me to. believe that the parties, 
understood the leases to import perpetuity, is the fact that the great 
majority of. them were for two lives. Out of the 591 leases of which 
details are said to be available, we are informed that all but 49 are in two 
names, 8 are in the names of a Hindu and Musalman and 28 in the 
names of men of different castes. Now it seems incredible to me that 
thyse can have been intended as joint tenancies. Such to nancies are 
unknown outside the joint family : Jogeswar Naraiu Deo v. Ram Chandra 
Dutt (1) followed in Bai Dhmli v. Patel Bechardas (2) ; and it is hardly 
imaginable that a Hindu and a Musalman should contract to hold land in 
common, and that on the death of one, the survivor should take ids share* 
The learned doctor for the appellant agrees that the leases cannot have 
been intended to create joint tenancies but tenancies in common. In 
Amir Khan's Case , however, joint tenancies were definitely pleaded 'by the 
Raja and the evidence of the witness Chaudhuri Achhe Lai Singh is to the 
effect that he understood his lease to grant a joint tenancy He says that 
he took the lease in his own name and the name of hm brother-in-law, 
so that, when he died, his brother-in-law might support Ids widow. But. 
tenancies for life in common are almost equally dillieult to understand. 
On that theory the parties intended that, on the death of one lessee, his 
heirs should be entitled to hold during the life of the other, in other words 
pur autre vie , a form of settlement hardly known in this country : 1 Bo hem 

v. Mohesh Narain Ray (3). This certainly would have, been a very 
unusual arrangement, and if really it was intended by the parties It seems 
to me extraordinary that it should never have been put clearly into the 
contracts. Here too it must be remembered that the settling of all these 
contracts took nearly two years. It seems strange to me that not one of 
the 1,200 lessees should ever have asked that it might be explained what 
was to happen when one of the co-lessees died. If any had so asked, the 
difficulty is so apparent that it seems impossible that no steps should haw 
been taken to set it at rest. On the other hand if the leases were 
perpetual, the difficulty did not arise and no explanation was necessary. 
The fact, therefore, that it is not suggested that this difficulty ever 
occurred to the parties, seems to me strong corroboration of the view that 
they understood the leases to be perpetual. 

I need not refer in detail to the later cases on this point. They follow 
that of Tulshi Per shad Singh v. Ramnarain Singh (4) and so far, of course, 

(1) (1896) I. L. II 23 Calc. 670. (4) (1885) I. L. 1L 12 Gale, 117 ; 

(2) (1902) I. L. R. 26 Bom. 445. L. It. 12 I. A. 2n5. 

(3) (1875) 24 W. R. 176. 
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I am in entire agreement with them. In Agin Binclh Upadhya v. Mohan 
Bibram Shah (1) the case was one of a grant for maintenance to a wife, 
and the circumstances altogether negatived the supposition of permanency. 
In the cases dealing with the Hazaribagh leases the two circumstances 
which lead me to hold that they were permanent are not considered. 

I have dealt at length with these two points because they seem to me 
inexplicable on the supposition that the leases were for life. I do not 
think it necessary to discuss at length the rest of the voluminous evidence 
in the case, because, although it may raise a strong probability in favour of 
one side or the other, it seems to me perfectly reconcilable with, either side. 
Take for instance the other terms of the documents* There are stringent 
provisions against tree cutting and alienation. It is argued, and the force 
of the argument is apparent, that if the Baja was parting with the land for 
ever it would not matter to him whether trees were cut and the land 
alienated or not. On the other hand we find that similar provisions exist 
in all perpetual leases in the Burdwan Baj and Colonel Boddam explained the 
covenant against alienation as an attempt to take the leases out of the 
operation of section Cv of Act X of 1859. Moreover, it must be remem- 
bered that these leases constituted a new experiment and that the ticcas 
that preceded them had not proved at all satisfactory. The Baja may have 
imagined that there was quite a possible chance that the experiment would 
fail, that the mohararidars would fall into arrears, and that the land would 
be back on his hands. AH this evidence therefore seems to me quite 
reconcilable with the case of either side. Again much stress has been laid 
on the gadi sanads and mouza sanads. Their history is obscure, but the 
probabilities seem to be that they were given by the military authorities at 
the conquest of Hazaribagh, and subsequently confirmed by the Collector. 
In the enquiries, however, that preceded the Permanent Settlement a doubt 
was raised whether these were permanent tenures. Apparently while this 
doubt was being settled provisional habuliyaU were taken from the holders, 
but ultimately the tenures were confirmed. It is argued that as these were 
htemrari tenures without words of inheritance, they show that istemrari 
then meant a permanent tenure. The S. D. A. decisions show that it did 
not necessarily mean that It is probable enough that the existence of 
these tenures had their share in creating the belief in the vicinity that 
htemrari tenures were perpetual. But they might have had that effect 
in any case, whether they were really heritable or not. In the first place, 
if they had contained words of inheritance, they might still have been 
talked about in ordinary conversation as idem rari te n u res, and in the 
course of years have led people to attach the idea of permanence to 
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Mcmrari tenures without words of inheritance. People do not talk about 
htemrari a 7 -aulad tenures in ordinary conversation In the second place 
the question of succession was never considered. They were* a sort of 
service tenures under .Government and while the services were performed 
Government would never have thought of resuming them. The only thing 
that was in doubt was whether the revenue was fixed. 

. The appellant has.'- produced some leases, in which the words al-aulad 
occur, and it is argued that they show that words of inheritance were used, 
in Iluzaribagh when an estate of inheritance was given. No doubt these 
documents are in Ids favour, but the fact that one conveyancer, if one can 
apply such a term to a Hazaribagh draftsman of the ’sixties, used words of 
inheritance in his documents, does not show that another, who did not use 
them, did not intend to convey an estate of iiiheritauce#' We have the 
authority of the P. C. that such an estate can be conveyed without words 
of inheritance. And these transactions are very different from the leases in 
suit. They are more sales than leases, by which I mean that they are -execu- 
ted, not to enhance the income of the grantor, but for a sum down. The 
rent reserved in every case is insignificant and it is evident that: the so-called 
lease was granted simply for the premium. The leases in suit on the other 
hand are said to have increased the Raja’s income by Rs. 40,000, 

It is argued that the Raja would never have been ready to part; with 
his whole property in this way. Here too there is force in the argument, 
but it is quite inconclusive. It might be argued, cm the other Hide, that it 
would be altogether unsafe to set bounds to the improvidence of a Raja of 
country that was then largely jungle. 

The subsequent conduct of. the parties also seems to me quite insufficient 
to justify any decided opinion. The Raja who granted the lenses died in 
1866, and after years of litigation and management by the Court of Wards, 
the estate came into the hands of the present branch of the family in 1873. 
It may be doubted whether, if Raja Ram Nath had survived, the penrmneiicy 
of these leases would ever have been questioned. Rut Raja Nam Narain at 
once disputed the leases, and in 1875 instituted Amir Khan’s ease. After 
that the dispute was fairly afoot, and the subsequent conduct of the parties 
loses all its probative force. Before that the mokararidar # executed about 
a dozen sales and sub-leases of their property, in which words of inheritance 
were not used, though they were clearly intended as .out-and-out alienations. 
This evidence supports their case, but it is not, in my oj inhm, at all 
.conclusive. 

What is known as Prem Koeri’s case is a curious incident, She was the 
mother of Raja Ram Nath and executed a mokarari istemrari lease with 
His sanction. When the istemraridars died, she sued in 187 1 to recover the 
property on the ground that they had left no male heirs. This conduct 
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seems to me equally inconsistent with the case of both sides and in any 
case the view taken by Prem Koeri of the effect of the leases is of little 
or no value as evidence. 

I hold that at the time of the execution of the leases the parties under- 
stood the word istemrari to mean a grant in perpetuity and that it did not 
occur to them that it could be construed as a lease for life. In this view I 
would dismiss the appeals. 

On the questions of estoppel and recognition I do not dissent from my 
learned brother’s decision.” 

Tlie judgments and decrees of the Court of first 
instance, vis., of the Subordinate Judge, were thus 
confirmed. Thereupon, the plaintiff preferred these 
appeals under clause 15 of the Letters Patent. 

Sir Rashbehary Ghose, Bobu Basanta Coomar 
Bose, Babu Provash Chandra Mitra , Babu Sarat- 
kumar Mitra and Babu Susil Madhab Mallik, for 
the appellant. 

Mr. N. Sarkar , Mr. P. N. Ghosh, Babu Shib- 
chandra Palif, and B ibu Birajmohan Majumdar, for 
• the respondents. 

Babu Sarat Chandra Roy Choiodhury, for the 
respondents in L. P. A. Nos. 5, 11 and 14. 

Balm Nareshchandra Sing ha (for Babu Lalit 
Mohan Ghosh), for the respondents in L. P. A. No. 17 
of 1914 (in R. A. No. 96 of 1910). 

[The arguments on both sides are fully set out in 
the judgments of Jenkins C..T., Woodroffe J., Mookerjee 
J. and Coxe J., and are consequently not reproduced 
here.] 

Cur. adv. vult. 

Jenkins C.J. This and the several connected ap- 
peals arise out of suits brought to recover possession 
of a number of immoveable properties on the ground 
that the several leases under which they were held 
have determined by the death of those to whom the 
leases had been granted. 
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la their broad features the eases are all alike- 

This suit was instil ned by Maharaja Ram Narain 
Singh, and on. bis death his heir and legal representa- 
tive Lakhi. Narain Si ugh was substituted in his place. 
Lakhi Narain Singh, is a minor under lire Court, of 
Wards and Mr. Maegregor is Iris next friend. 1 

These leases were granted, not by Maharaja Ram 
Narain Singh, but by his predecessor Raja Ram Nath 
Singh, who died towards the end of 186(1. 

There is no dispute ns to the fact of the. leases ; tire 
question is whether the grantees, under them .'required 
interests terminable on death or heritable and 
permanent. 

The suits were heard by the' Subordinate Judge of 
zilla Hazaribagh who after a prolonged hearing 
decided against the plaintiffs. From his decree 
appeals were filed and they were heard at great 
length by Woodroffe and Coxe J.T. These learned 
Judges differed in opinion and so the decree was 
confirmed (section ( «)8 of the Code of Civil Procedure). 

From this judgment of the High Court, the 
present appeal has been preferred by the plaintiff 
under clause 15 of the Letters Patent. The terms of 
the lease in this appeal are set out in the judgment of 
Woodroffe J. and I need not repeat them, it will be 
observed that the lessees are two in number, Dilo 
Mahato and Chola Mahato. They wore brothers. The 
date of the lease is the 15th Aswi li Badi, 1922 Sambut 
(the 19th September, 1865j. The document states that 
the brothers “ have obtained ‘ i -temrari mokahiri ’ of 
inouza Mandramo, one village in pergana Rampur 
exclusive otjaigir and birt land, coal mines and subsoil 
rights from 1922 Sambafc at an annual jama of Com- 
pany’s Rs. 672.” The lessees then express their readi- 
ness to cultivate and improve the village, to keep the 
tenants contented and to construct ahara and so forth. 
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The rent is payable in kists and provision is made 
for certain small salamis. Default in payment of rent 
is to involve cancellation of the mokarari. Losses 
from drought and so forth are to fall on the lessees who 
undertake not to do anything injuriously affecting 
boundaries. Power to transfer is withheld, the cutting 
down of fruit-bearing and income-yielding trees is 
forbidden, and the obligation to replace fallen trees is 
imposed on the lessees. 

Though it is not so expressed in the lease, a 
nazarana equal in amount to one year’s rent was paid 
as a consideration for the lease. 

The leases to which this litigation relates were 
executed between the 27th of November, 1864, and the 
22nd September, 1866, and they were the result of a 
change in the administration of the Raj. Whether 
they are actually from the same draft or not is, I 
think, immaterial : they are for the one and the same 
purpose and are a part of one and tire same scheme of 
estate administration. 

Before 1864 the practice had been to let out the 
land on short ticca leases of 5 or 6 years. This 
was found to be unsatisfactory and leases in mokarari 
istemrari were introduced. It is conceded by the 
plaintiff that the new system secured to the lessees 
fixity of rent and a measure of continuity, but it is 
maintained by him that this continuity was limited to 
the lives of the grantees in the absence of words of 
inheritance, such as naslan bad naslan or ba farzan- 
dan or al-aulad. 

Before us the plaintiff has contended that this case 
is concluded by authority, and in particular he has 
relied on tire decision of the Privy Council in Tulshi 
Per shad Singh v. Ramnarain Singh { 1). This case, 
he maintains, establishes that the words istemrari 
(1) (1885) I. L. R. 12 Calc. 117 ; L. R. 1'2 I. A. 205. 
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mokarari in a patta , according to their customary 
meaning, are not alone sufficient to impart the finality 
of heritability, but that special circumstances' or con- 
duct are necessary and none such have been proved in 
this case. 

The defendant’s case has been presented before ns 
by Mr. Sarkar who has not followed the line of reason- 
ing that commended itself to Coxe ,T. and in that 
I think he acted wisely. Nor has he adhered rigidly 
to the reasoning of the Subordinate Judge. 

Hehas not disputed the applicability of the decision 
in Tuhhi Pershad Singh's Case (1); on the contrary 
he invoked its assistance, for he has claimed that it at 
any rate sanctioned the view that the words mokarari 
istenirari would suffice to create a heritable interest 
without express words of inheritance where local 
usage, the terms of the lease, the circumstances under 
which the lease was exeuted or the conduct of the 
parties justified that conclusion. And then he main- 
tained that what was proved in llii.s case sanctioned 
the view that a heritable interest had been created. 

The phrase mokarari istenirari has been the sub- 
ject of much discussion in the Courts and is to be 
found in many dictionaries and official manuals, b it 
the pronouncement of the Privy Council in Taishi 
Pershad Singh v. liamnarain Singh Gj must be 
accepted by us as final. It is therefore necessary to 
see what precisely it was that this case decided. The 
question involved in Tulshi Pershad Singh's Case 
(1) was whether an istenirari mokarari patta was 
heritable or not. The lease was by the owner 
for the time being of a Raj to his son-in-law in renewal 
at an increased rent of a patta that had been execut- 
ed in the year of the son-in-law's marriage. The 
locality was Bhagalpur. 

■ 0) (1885) I. L. R. 12 Gale. 117 ; L. li. 12 I. A. 205. 
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On the death of the grantee a suit was brought by 
the grantor’s successor to recover possession of the 
land in the patta. It was based pn the ground that 
as the patta contained no express words of inheritance 
such as “ ba farzandan ” or “ naslan bad naslan ” the 
grantee only took a life estate. A custom of the 
Raj was also alleged under which hereditary grants for 
maintenance were only made to male members of the 
family and grants to daughters’ husbands were 
for life. 

There was evidence of grants to male members of 
the family and to sons-in-law, and from these it 
appeared that in that family where hereditary interests 
were intended to be granted, words of inheritance were 
added. The Subordinate Judge held that the words 
“ istemrari mokarari ” alone conferred only a life 
estate, and passed a decree in the plaintiff’s favour. 

This decree was affirmed on appeal by the High 
Court where reliance was placed (among other things) 
on the improbability suggested by the fact that the 
grantee was a son-in-law. 

On appeal to the Privy Council the decision was 
upheld. Reference was made to decisions in Sudder 
Dewani Adalat and the High Court, and then the judg- 
ment proceeded as follows : “ After this review of the 
decisions, their Lordships think it is established that 
the words ‘ istemrari mokarari ’ in a patta do not 
per se convey an estate of inheritance, but they do not 
accept the decisions as establishing that such an estate 
could not be created without the addition of the other 
words that are mentioned, as the Judges do not seem to 
have had in their minds that the other terms of the 
instrument, the circumstances under which it was 
made, or the subsequent conduct of the parties, might 
show the intention, with sufficient certainty to enable 
the Courts to pronounce that the grant was perpetual.” 
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Tlieir Lordships proceeded to say, *' Hu<*!i an inten- 
tion was not shown in this ease and in the argument, 
before their Lordships the appellant relied solely upon 
the terms of the pa tia. As Inis been said, their Lord- 
ships, having regard to the customary meaning of the 
words as established by the decisions noticed, are of 
opinion that they do not convey an estate of inheri- 
tance in this case.” 

Of those decisions three are reported in the Judder 
J>ewa» i Adalat Reports, one being Baboo Toolme 
Nurain Sah.ee v. Baboo Modnnrain Singh ( 1 j from 
Be liar, the second Amiroonuesm Begnm v. Hetnamm 
Singh (2) from Beliar, Use grant in that case being to 
a natural son, and the 'third, Sarohnr Singh v. Rajah 
Mehendernarain Singh (a) from Bhagalpur. They sill 
decide that the istemran mokarari leases then under 
consideration were not hereditary but for tin* life of 
the grantee. 

Passing to the decisions in the High Court, we find 
that Musstt. Lakhu Koivdr v. Hoy Hart Krishna Singh 
(4) came from Tirhoot. The Sudder a mam gave to 
the word istemrari the sense of perpetual: this was 
reversed by the additional Judges of Tirhoot, but was 
restored by the High Court. 

The comment on this ease in Tulshi Ptrshad 
Singh's Case (5) suggests that, in their Lordships’ 
opinion, the result might have been different. had the 
decisions of the Sudder Court previous to bSa.'i been 
referred to, and the effect ascribed to them is shat the 
words when used in a fall a had a customary mean- 
ing.” 

The decision referred to as “the other case in t be 

(1) (1848) S. D. A. 752 ; (4) (ISO!)) 3 «. L. R. \.t\ 22i’,. 

10 I. D. (0. a) 532. (5) (1885) I. L. R. 12 117 ; 

(2) (1853) S. D. A. C4«. L. It. 12 I. A. 2u5. 

(3) (1860) S. I). A. 577. 
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High Court in 1877 ” would seem to have been Nam 
Narain Singh v. Amir Khan(Y), instituted on the 26th 
February, 1875, in the Civil Court of the Deputy Com- 
missioner of the District of Hazaribagli. The question 
was whether under a grant in mokarari istemrari a 
heritable interest passed. The High Court, confirming 
the decree of the Judicial Commissioner by which the 
decree of the Deputy Commissioner of Hazaribagh had 
been in turn confirmed, held that the document must be 
construed as a lease in perpetuity which would descend 
to the heirs of the lessee. 

Baja Lilanand Singh Bahadur v. Thakur Muno- 
runjun Singh (2), the next case referred to, came from 
Bhagalpore. 

Their Lordships there referred to the expression 
mokarari istemrari and said it might be doubtful 
whether they meant permanent during the life of the 
person to whom they were granted or permanent as 
regards hereditary descent. 

They do not seem to have drawn the distinction 
between the lexicographical and customary meanings, 
but to have accepted the sense of permanent or un- 
interrupted and treated the measure of performance 
as dependent on the subject-matter to which the term 
was applied, so that a life interest- could as w r ell be 
described as istemrari mokarari as a hereditary 
interest. There has been some discussion before us 
as to the precise force of the expression “customary 
meaning” as used by Sir Richard Couch. Mr. Sarkar 
contended that it had reference to proved local usage, 
and to maintain this he referred to a remark in one 
of the noticed decisions of the Sudder Dewani Adalat. 
Sir Rash Behary on the other hand urged that its 
force was “accustomed,” “popular,” or “ wonted.” 

(1) (1877) A. A. 1). 533 of 1876, (2) (1873) 13 B. L. It. P. 0. 124 ; 

(unreported). L. R I. A. Sup. Vol 181. 
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Bat its meaning is sufficiently established for our 
purposes by a decision of the High Court, binding on 
ns , NarSingh Dyal Satin v. Ram Narain Singh (1), 
to make farther discussion unnecessary. It was there 
decided that a patta in the Hazaribagh district, in 
terms substantially identical with that in this ease, 
came within the ruling in Tnlshi Pershnd Singh's 
case (2). Nor does Narsingh Dyal Saha's Raw (1) 
stand alone. It was followed in Ghoudhri t tridhari 
Singh v. Maharaj Ram Narain Singh OP. An 
application was made in that case for leave to appeal 
to His Majesty in Council, but it was refused by the 
Privy Council (4). 

For the purpose of this case, therefore, it must be 
taken as settled that the phrase istemrari mokarari 
in a patta in the district of Hazaribagh do not perse 
convey an estate of inheritance, but that it is open to 
us to see whether (a) the other terms of tin* instru- 
ment, (6) the circumstances under which it was made, 
or (c) the subsequent conduct of the parties show the 
intention with sufficient certainty to enable us to 
pronounce that the grant was hereditary, 

Beyond this it has been contended that t lie words 
istemrari mokarari have acquired a local or special 
customary meaning in the locality which implies 
succession. 

There is authority for this contention in an inter- 
locutory remark of Banerjee ,1. in Nttrsingh Dyal 
Safin’ s Case (1); whether it is the origin of the 
contention in this case or not appears to me to be of 
no real importance. 

Before dealing with the contention of a special 
local meaning, it will be convenient to explain briefly 

(1) (1903) I. L. It. 30 Calc. 883, 88rt. (3) (19 )5) II. A. 89 of 1902. dn'iikd 

(2) (1885) I. L. R. 12 Calc. 117 : on 4th May, 

L. li. 12 I. A. 205. (4) (1 90(5) 10 C. \V. N\ uclxxxv. 
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the causes that led up to the grant of these istemrari 
mokarari leases. The former practice in the Raj had 
been, as I have already remarked, to let the villages 
to farmers on ticca leases of 5 or in some cases 6 
years. 

From the Tenure Report (to the admission of 
which in evidence no objection was taken, apart from 
the question of its relevance) it appears that Maharaja 
Ram Nath Singh, observing that these farmers under 
the short ticca system had no permanent interest in 
the well-being of their tenants and that the only 
object the farmers had was to screw as much as 
possible out of the raiyats without doing anything to 
improve their villages, in order to remedy these evils 
determined to create mokarari tenures. Accordingly 
in 1864 he gave all that came forward and agreed to 
pay double the rent formerly assessed on the village 
and a salami or nazarana equal to one year’s 
increased rental, leases containing the words istem- 
rari mokarari , but omitting all mention of heirs and 
successors. 

The plaintiff’s witness Kissen Dyal confirms this 
statement as to the amount of nazarana. From the 
evidence of Chowdhuri Achhe Lai Singh, it seems that 
there had been great difficulty in collecting the ticca 
rent, and this witness called by the plaintiff, explains 
that there were three reasons for the mokarari 
settlements, (i) the improvement of the lands, ,'ii) the 
greater facility in the collection of rents, and (iii) the 
increase of income. 

Kissen Dyal deposes that there was a considerable 
debt of the Raj when Ram Nath came to the gadi, and 
he explains that the mokararis fetched income and 
the income and the salami went to pay off the debt. 

I will now deal with the contention that the local 
meaning of the words implies succession. 
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The defendant bank in its written statement 
alleged that the term istemrari mokarciri had obtained 
a customary meaning attached to it in the district of 
Hazaribagh, viz., that it was used whenever the lease 
was intended to be permanent and hereditary in 
character. Among the issues raised were the follow- 
ing : (i) Did the mokarari istemrari lease granting 
the village in suit to the original grantees secure any 
hereditable interest to the heirs or was it for the life 
only of the original grantees? (ii) Have the words 
mokarari istemrari any special customary meaning ? 

The trial Judge thought that in Hazaribagh the 
phrase indicated a permanent and heritable interest 
and though his reasoning may not be free from 
criticism, his view of a topic so essentially local is 
entitled to consideration. 

Though these leases were a new departure in 1864, 
the learned Judge points out that istemrari mokarari 
was not an unknown phrase, and that there were in 
this locality interests under gadi sanads known as 
mokarari istemrari which were heritable and not 
terminable with the life of the grantee. 

One of such tenures, it is said, had actually been 
purchased by a predecessor of the plaintiff. It is 
further brought to our notice that alongside of these 
permanent interests, there were others that were 
terminable to which the description istemrari 
mokarari was not applied. Then the mode in which 
these leases were registered bas been invoked as a 
strong indication that the phrase was understood 
locally to confer a heritable interest. 

Ooxe J. treated the circumstance as conclusive : 
Mr. Sarkar was more moderate in his contention, and 
in that I feel no doubt he was right. It may have 
been the official view that an istemrari mokarari 
lease was an absolute transfer, but there is nothing 
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to sliow that the Government directions were limited 
to Hazaribagh On the contrary these registration rules 
would be of universal application and would govern 
official routine, notwithstanding the Privy Council pro- 
nouncement, just as we find to be the case in the 
official Settlement Manual and Administration Report. 

True it is that it does not appear that the Raja or 
his men objected to the mode of registration, but we 
know little or nothing of the circumstances, certainly 
not enough to justify a conclusive inference as to 
the local meaning of the phrase. 

Then it has been contended that the numerous 
transfers and other dealings with these istemrari 
mokarari interests is a strong indication of the 
local meaning of the phrase. These transfers and 
dealings may excite some sympathy and prompt a 
wish to assist those who have dealt with these 
interests in the honest belief that they were 
hereditary. This, however, cannot take the place 
of proof, and as proof I do not think the transac- 
tions come to much. An interesting synopsis of 
these transactions has been placed before us, which 
demonstrates the growth of the idea that permanent 
interests had been created. 

The transfers have been collected under several 
heads. Under lire first are dealings prior to the deci- 
sion of Prem Koeri’s suit by Col. Boddam on the 
12th March, 1872, and in the documents of this period 
we find some such expression as “ so long as the 
mokarari istemrari lasts.” In the dealings during 
the period after the decision of Prem Koeri’s suit and 
before the institution of Amir Khan’s suit, no such 
qualifying words appear. In the final period, that 
is to say, after the decision in Amir Khans Case ( 1), 
we find in the instruments such expressions as this “ I 
(1) (1877) A. A. ». 533 of 1876. 
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or my heirs,” or „ descending to progeny,” “ genera- 
tion after generation ” “absolute owners,” “perpetual 
ijght of the proprietor.” 

If the public now deal in these istemrari mokarari 
leases as though they were perpetual, it may be that 
they are influenced by the decisions in Prem 
Koeri’s suit and Amir Khan's suit. But that can- 
not be accepted as any indication of the sense in 
which the phrase istemrari mokarari was locally 
understood at the time the leases were granted, and 
that is the point with which we are concerned. 

But while the defendant points to these transfers 
and dealings as indicating that istemrari mokarari 
leases were perpetual in character the plaintiff relies 
on the fact that in many pattas express words of 
inheritance are to be found in addition to the phrase 
istemrari mokarari , as though that phrase would not 
alone suffice to create a perpetual interest. Indeed in 
some cases it is the grantees under istemrari mokarari 
pattas who take under the al-aulacl grants. And 
the plaintiff has followed this up by bring' ng to our 
notice an instance in which istemrari mokarari 
pattas have been converted into al-aulad pattas hi 
consideration of the payment of a premium ’ and an 
increased rent. It may be true that we do not know 
all the circumstances which led t.o this transaction, 
but that is almost inevitable having regard to the 
date; still it is not without its value as a support to 
the plaintiff’s contention. 

There is oral evidence as to the existence or non- 
existence of a special customary meaning of istemrari 
mokarari in Hazaribagh, but neither side has relied 
as much on it as on the other indications in the case, 
and it certainly is not of a character to establish 
either the one view or the other. 

On the issue with which I am now concerned, what 


YOL. XLIII.j CALCUTTA SERIES. 


391 


has to be proved is, not that in the opinion of any- 
one, whether a witness or not, the phrase istemrari 
mokarari implies beritabiiity, but that in the district 
of Hazaribagh it has that special customary mean- 
ing. 

In N arsing h Dyed Satin’ s Case (1), which came 
from the district of Hazaribagh, no such special 
customary meaning was established ; nor do I think 
it has been proved in the present case. And in 
coming to this conclusion I have endeavoured to give 
full effect not only to each separate circumstance on 
which the defendant relies but to their combined 
operation. 

Before leaving this part of the case, I would wish 
to make one saving reservation. I have, for the 
purpose of the argument, treated the words istemrari 
mokarari as capable of a special customary meaning 
denoting hereditability. But I do not decide that 
this is so, and I would desire to reserve for future 
consideration the question what the true method of 
approaching the problem is. 

Having then decided that the defendant has not 
established a special customary meaning of the phrase 
istemrari mokarari importing succession, I now 
proceed to consider the terms of the lease, the circum- 
stances in which it was executed and the subsequent 
conduct of the parties. 


1915 

Ram Naraik 
Singh 

V. 

Chota 

Nagpur 

Banking 

Association. 

Jenkins 0.J- 


This is in accordance with the decision of the 
Privy Council in Tulsld Per shad Singh’s Cased. 2), 
which in this respect reflects what was laid down in 
the earlier decision in Watson’s Case (S). Now, in 
dealing with this part of the case, it is at once apparent 
that to a greater or less extent the discussion of the 
several topics has been anticipated by the decision 

(1) ( 1 903) I. L. It. 30 Gale. 883. (3) (1875) 24 W. K. 176. 

(2) (1885) I. L. It. 12 Gale. 117 ; L. R. 12 I. A. 205. 
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delivered by Banerjee J. in Narsingh Di/cd Sahu v. 
Earn Narain Singh (1). 

On the question of the inference to be drawn from 
the terms of the lease, the materials before the Court 
were to all intents and purposes the same as they a re 
in the present case, and the Courts’ decision was 
adverse "to the defendant’s contention. But apart 
from this, I come to the same conclusion in this case. 
So far from these terms showing an intention to create 
a perpetual interest, they appear to me to tend in the 
other direction. In saying this I do not forget the 
provision as to improvements and the ingenious 
arguments founded on it. It is in terms that . impose 
no duty to which a numerical expression can be 
given, and does little more than declare that as 
between grantor and grantee the burden of improve- 
ments is to fall on the grantee. With the actual 
Improvements effected I will deal when I discuss the 
conduct of the parties. 

On the other hand, the provisions as to trees and 
the restraint on transfer do not point to a grant in 
perpetuity. And I say this notwithstanding the. 
suggested explanation based on Exhibit X 5. It is 
significant that these restrictions are not. to be found 
in al-aulad grants. And the fact that the grants are 
made in two names, whether it be to husband and 
wife, father and son, grandfather and grandson, 
brothers, cousins or strangers, points, in my opinion, 
to leases for lives rather than in perpetuity. And in 
so saying I do not overlook Mr. Sarkar’s argument 
that at any rate the fact that some of the leases were 
taken in single names shows that the grantees thought 
a right of inheritance w r as bestowed, as otherwise they 
would have insisted on two lives to prolong the term 
of the lease, and all the more as some of these si ngle 

(1) (1903) 1. L.-B.30 Calc. 883. 
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lessees were servants o! the Raj. Bn tit may well have 1915 
been their association with the Raj that accounted for kam'nTeain- 
this circumstance. Singh 

And there is another matter, not without its Chota 
significance, that although nazarana was paid, it was Nagpto 
not mentioned in the patta , although, we are told, Association. 
nazarana is expressly mentioned in those leases which T 

are unquestion ably perpetual. 

This brings me to the circumstances in which the 
instrument was made, or, as it has been termed by 
their Lox’dships of the Privy Council, in Watson v. 

Mohesh N drain Roy d), “ the circumstances existing 
at the time of the document being entered into.” I 
have already explained and need not repeat how these 
istemrari pattas came to be adopted. The rents, it 
will be remembered, were doubled, and a nazarana 
was paid equal to one year’s increased rent. It is a 
circumstance to be taken into account that these 
istemrari mokarari leases were granted, mot by way of 
bounty, but as a matter of bargain, and I certainly do 
not overlook this fact and the contentions based on it. 

But it obviously is far from conclusive as the decisions 
show. 

For the defendant it is contended that the increased 
rent reserved and the nazarana paid afford strong 
proof that permanency was intended. The increase in 
rent, amounting, it is said, to Its. 70,000 odd, is not 
without its relevance ; it in some measure meets the 
usual retort that the landlord would not be likely to 
forego the favouring chances of future possibilities, and 
it may even be utilized by the tenant for the purpose 
of contending that the only inducement for the high 
rent which perhaps exceeds the present productive 
capacity of the land is the certainty that future im- 
provement and enhancement of value will recoup the 
(1) (1875) 24 W. R. 176. 
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outlay. But it detracts from the value of enhanced 
rent as an indication of permanency that the rent 
ceases with the determination of the interest. This, 
however, cannot be said of nazarana, and. if it be 
considerable in amount relatively to the value of the 
land, in other words, if it represents many years’ pur- 
chase, it would undoubtedly tell in favour of perman- 
ency. In the cases before us the rent has been in- 
creased ; and as far as I can judge the increase amoun ts 
to double the former rent. 

Mr. Sarkar has argued that the increase was such 
that a rack rent became payable and on this he laid 
great stress ; bat I am far from being convinced of the 
correctness of his statement. On the contrary, it 
appears that in some cases at any rate properties were 
sublet at an increased rent. Moreover, it has to be 
borne in mind that an increase of rent was no new 
departure. On each new ticca there was an increase. 
It may have been only of one anna in the rupee, but 
then the term of the ticca was only five or six years. 

The amount of nazarana was by no means so great 
as to suggest the inference that it represented the pur- 
chase of an interest in perpetuity, and here too it must 
not be forgotten that a nazarana, though smaller in 
amount, was payable on the grant of ticca leases. 

In connection with this part of the case, it was 
argued very strenuously by Mr. Sarkar that the plain- 
tiff had failed to call as a witness one Kadhika Das, 
although he was in his list of witnesses and had failed 
to produce certain documents that had been called for 
by his client This, he maintained, entitled him to 
the benefit of the presumption that evidence which is 
withheld would be unfavourable to the person in 
whose possession or under whose control it is. But in 
my opinion the plaintiff was under no obligation 
to call this witness ; on the contrary, he may have had 
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good reason for not putting him in the witness 
box. Nor is it proved to my satisfaction that there 
was any withholding of documents that would justify 
an unfavourable presumption. It is suggested that 
the applications for istemrari mokarari documents 
were called for, but this is not made out. And for 
what it may be worth, a bundle of documents chosen at 
random were in the course of the argument produced 
by Sir Rash Behary for Mr. Sarkar’s inspection, and 
they disclosed nothing favourable to the defendant. 

This brings me to the consideration of the conduct 
of the parties since the execution of the lease. The 
conduct of the public would be relevant, if at all, only 
on the issue, with which I have already dealt, of the 
special customary meaning of the phrase istemrari 
mokarari. 

The original lessor died so soon after the granting 
of the leases, i.e., in 1866, that there is no conduct on 
his part to be considered. 

One transfer apparently was executed before his 
death, but no circumstances are disclosed which 
would give rise to any inference. And I would here 
recall the fact that I have already dealt with the 
general topic of transfers and their effect. And what 
I have pointed out in reference to transfers would 
apply with equal force to improvements. But then it 
is said that the case set up by the widow Prem 
Koeri in a suit brought by her in 1871 goes to show 
that the grants were regarded as more than for life. 
But at the same time the fact that she sought to 
resume equally demonstrates that she thought the 
grant was terminable, though she may have been under 
a misapprehension as to the life or lives by which 
it was to be measured. Nor can it be overlooked that 
Prem Koeri was only a widow and that the subse- 
quent successor would not be bound by what she did 
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The absence of a death register seemed to the 
Subordinate Judge to be a circumstance uf some 
importance, as an indication that the leases were per- 
manent, but there was no register of jaicjirs — only 
notes —and I do not regard the circumstance as of any 
great' value. Nor am I able to hold on the strength 
of the Hakima Jaidacl that the istemrari moJcarari 
pattas created estates of inheritance. 

Apart from these several circumstances with which 
I have briefly dealt, there is no conduct which helps 
the defendant’s case. On the contrary, we have the 
significant fact that the plaintiff and his predecessor 
throughout disputed the grantees’ claim to an interest 
in perpetuity. This disposes of all the appeals, except 
those numbered 5, 11, 14 and 17. These have been 
separately discussed before us, but the lessees’ conten- 
tion has rested on a misinterpretation of the pattas 
to two persons. In my opinion, the duration of these 
pattas is to be measured, not by the continuance of the 
joint lives but also by the life of the survivor and this 
affords a complete answer to the pleas of limitation, 
recognition and occupancy right. In all other respects 
these appeals are governed by the same considerations 
as the remainder. • 

And as to them I have come to the conclusion that 
these istemrari mokarari leases have not conferred 
interests In perpetuity. "In the suit out of which 
Letters Patent Appeal No. 2 of 1914 arises, therefore, 
I think the appeal should be allowed and the decree 
set aside, and a decree passed in favour of the plaint- 
iff for possession of the property claimed in the 
plaint. 

In view of the divergence of judicial opinion which 
has marked this case, we direct the parties to pay their 
own costs throughout. We further direct that the 
plaintiff do recover mesne profits, up to the date of 
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this judgment, at the rate at which rent is payable 
under the lease ; if the defendants choose to continue 
in possession, they will, be liable for mesne profits at 
the full rate from after this date. 

This judgment governs all the appeals and similar 
decrees will be drawn up in all the cases. 

Hooker jee J. The subject-matter of the litigation 
which has culminated in this appeal, is immoveable 
property granted, by way of istemrari mokarari lease, 
on the 19th September, 1865, by the predecessor of 
the plaintiff, the Maharaja of Kamgarh, to Dilo Mahato 
and Chola Mahato. The terms of the lease are set out 
in the judgment of Woodroffe J., and need not be re- 
produced here. On the death of both the lessees, the 
irlaintiff instituted this suit for recovery of possession 
of the village from the defendants, the representatives 
of the lessees, on the allegation that the lessees held 
under a life-grant. The defendants contended that 
the leasehold interest was permanent and heri- 
table and that they were entitled to hold the land as 
representatives, in interest of the original lessees. The 
question in controversy, consequently lay in a very 
narrow compass, namely, did the lease convey a per- 
manent heritable interest as alleged by the defend- 
ants, or an interest limited in duration to the lives of 
the lessees only, as the plaintiff contended. The 
Subordinate Judge found in favour of the defendants 
and dismissed the suit. On appeal to this Court, the 
Judges of the Division Bench were equally divided 
in opinion. Woodroffe J. took the view that the 
question should be answered in favour of the plaintiff 
and the suit decreed. Coxe J. was of opinion that 
the view taken by the trial Court was correct and 
that the appeal should be dismissed. Consequently, 
the decree of the Subordinate Judge stood confirmed 
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under section 98 (2) of the Civil Procedure Code, 1908. 
The present appeal has been preferred under clause 
15 of the Letters Patent, and the arguments, though 
possibly not so elaborate as those addressed to the 
primary Court or to the Division Bench, have occupied 
ten days, although the question of the legal effect of 
an istemrari mokarari grant is by no means of first 
impression and has formed the subject of discussion 
in cases of the highest authority, which are binding 
on us and cannot be ignored. 

The question of the true meaning of the expression 
istemrari mokarari has been considered by the 
Judicial Committee on at least thred occasions. In a 
case of ghatwali tenures where the words mokarari 
istemrari were used, this Court ruled that the holding 
was perpetual: Munrunj un Singh v. Rajah Lelanund 
Singh (1); on review, Rajah Leelanuncl Singh v. 
Thakoor Monorunjun Singh (2). On appeal from 
that decision, the Judicial Committee held that the 
expression might mean either permanent during the 
life of the person to whom the grant was made or perma- 
nent as regards hereditary descent : Raja Lilanand 
Singh Bahadur v. Thakur Munommjun Singh (3). 
This view was re-affirmed and amplified by the Judicial 
Committee in the case of Tulshi Pershad Singh v. 
Ramn< train Singh (4), where Sir Richard Couch 
observed as follows : “ It is established that the words 
istemrari mokarari in a patta do not per se convey 
an estate of inheritance, but they do not accept the 
decision as establishing that such an estate cannot be 
created without the addition of the other words that 
are mentioned (such as ha fai'zandan, naslan had 
naslan ), as the Judges do not seem to have had in 

(1) (1865) 3 W. R. 84. (3) (1873) 13 B. L. R. 124 ; 

(2) (1866) 5 W. R 101. L. R. I. A. Sap. Vol. 181. 

(4) (1885) I. L. R. 12 Calc. 117 ; L. R. 12 I. A. 205. 
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their minds, that the other terms of the instrument, 
the circumstances under which it was made or the 
subsequent conduct of the parties, might show the 
intention with sufficient certainty to enable the Court 
to pronounce that the grant was perpetual.” Sir 
Richard Couch here adopts the very words of Garth 
C. J. in Sheo Pershad Singh v. Kally Das Singh (1), 
subsequently affirmed on appeal to the Judicial Com- 
mittee, Biiasmom Dasi v. Raja Sheo per sad Singh 
(2). This formulation of the true meaning and effect 
of the expression under consideration was based, be it 
noted, not on the special circumstances of the case, 
such as that the particular gift was to a son-in-law 
or that there was a family custom of life-grants, but 
upon a review of the earlier decisions on the subject, 
three of them given by the Sudder Dewani Adalat 
and two by this Court. The decisions in the Sudder 
Court, namely, Toolsee Nuraui Sahee v. Baboo Mod- 
nurain Singh (3), Ameeroonnissa Begum v. Hetnarain 
Singh (4) and Sarobur Singh v. Rajah Mehender- 
narain Sing}), (5), supported the view that a mokarari 
istemrari lease does not import heritability, unless 
expressions such as ba farzandan or naslan had 
naslan find a place in the deed. On the other hand, 
the cases of Mussamat Lakhu Koivar v. Roy Hari 
Krishna Sing (6) and Nam Narain v. Amir Khan 
(7), to which may be added the cases of Tekait 
Manoraj Singh v. Raja Lilanund Singh (8) and 
Karunakar Mahali v. Niladhro Chowdry ( 9), affirmed 
the proposition that the words mokarari istemarari 


(1) (1879) I. L. 11.5 Calc. 543. 555. 

(2) ( 1882 ) 1. L. It. 8 Calc. 664; 

L. It. 9 I. A. 33. 

(3) (1848) S. D. A. 752 ; 

10 I. I). (0. S.) 532. 

(4) (1853) S. L>. A. 648. 

(5) (1860) S. D. A. 577. 


(6) (1869) 3 B. L. It. A. 0. 226 ; 

12 W. R. 3. 

(7) (1877) S. A. 533 of 1876, 
decided on 4th Sept. 

(8) (1865) 2 B. L B. 125 n. 

(9) (1870) 5 B. L. II 652 ; 

14 W. B. 107, 


1915 

Bam Narain 
Singh 
v. 

Chota 

Nagpur 

Banking 

Association. 

Mookerjee 

: J.. ' 



400 


INDIAN LAW REPORTS. [VOL. XLIIL 


1915 

Rah Narain 
Singh 

17 . 

Chota 

Nagpur 

Banking 

Association. 

'Mookebjse 

J. 


contained in a patta mast be taken in themselves to 
convey a hereditary right in perpetuity. The decision 
of the Judicial Committee overruled both sets of cases, 
the former iti so far as it was held that express words 
indicative of heritability were not necessary to prove 
that a heritable interest had been created, the latter 
in so far as it was held that the expression indicated 
continuity. of tenure bat not necessarily permanency 
as regards hereditary descent. This view was treated 
as settled law in Beni Pershad Koeri v. Diulhnath 
Boy (1), where Lord Davey said that an istemrari 
mokarari tenure is not necessarily a perpetual here- 
ditary tenure. Reference may, in this connection, be 
made to two other decisions of the Judicial Committee. 
The Government of Bengal v. Nawab Jafur Hossein 
Khan (2) and Bilasmoni Dasi v. Baja Sheopersad 
Singh (3), where the word mokarari was used without 
the addition of the word istemrari , and it was ruled 
that though the term mokarari might import perpe- 
tuity, that was not the necessary meaning of the word. 
The exposition contained in these decisions of the 
Judicial Committee has been treated as conclusive in 
three recent cases in this Court : Agin Bindh Upadhya 
v. Mohan Bikram Shah (4), Narsingh Dyal Sahu v. 
Bam Narain Singh (5) and Choudhri Gridhari Singh 
v. Maharaj Bam Narain Singh (6). In the case 
last mentioned, an application was made to this Court, 
on the 23rd January, 1906, for leave to appeal to His 
Majesty in Council ; the application was refused on 
the ground that the matter was concluded by the 
decisions of the Judicial Committee and the proposed 
appeal could not be said to involve a substantial 

(1) (1899) l. L. E. 27 Calc. 156 ; (4) (1902) I. L. R. 30 Calc. 20. 

h. U. 264. A. 216. (5) (19)3)1. L. B. 30 Calc. 883. 

(2) (1854) 5 Moo. I. A. 467, (6) (1905) R. A. 89 of 1902, 

(3) (1882) I. L. fi. 8 Calc. 664 ; decided on 4th May. 

L. R. 91. A. 33. 
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question of law. An application was then made to 
the Judicial Committee, for special leave to appeal, 
blit the application was refused : Ghoudhri Gridhari 
Singh v. Maharaj Earn Efarain Singh ( 1). In these 
circumstances, the attempt to establish, that the mean- 
ing attributed to the expression by the Judicial Com- 
' mittee is erroneous, by reference to lexicographical 
works or to the writings of authors of repute on the 
land-law of this province, can be characterised only 
as belated and futile ; but I desire to add that, as will 
appear from the extracts from lexicographical works 
appended to this judgment, there is really no founda- 
tion for the suggestion that the view taken by the 
Judicial Committee is erroneous. As regards the 
statement by Field in his Introduction to the Regula- 
tions of the Bengal Code, 1875 (p. 39) and by Phillips 
in his Tagore Lectures on Land Tenures, 1876, p. 347, 
it is plain that they have no independent value; it 
is no disparagement to the unquestioned erudition of 
these learned authors to point out that their view upon 
this question was based upon judicial, decisions which 
can no longer be regarded as good law in view of the 
i rule enunciated by the Judicial Committee in Tulshi 
Pershad Singh v. Ramnarain Singh (2). Thus, the 
notes to section 18 of Reg. YII I of 1793 by Field make 
it manifest that he founded his view on the decisions 
in Mussamat Lahhu Kowar v. Roy Hari Krishna 
Singh (3) and Karunakar Mahati v. Niladhro Chow- 
dhry (4) which are also mentioned by Phillips. It is 
interesting to observe that Field himself makes a. 
more qualified statement in his later work “ Digest, 
of the Law of Landlord and Tenant” (1879), page 

(1) (1906) 10 0. W. N. cclsxxv. (3) (1869) 3 B. L. It. A. C. 226 ; 

(2) (1885) I. L. It. 12 Calc. 117 ; 12 W. It. 3. 

L. It. 12 I. A. 205. (4) (1870) 5 B. L. It., C52 ; 

14W.lt. 107. 
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25. Thus, whatever weight might otherwise be due 
to the opinions of Field and Phillips, the position 
is obviously different when we know the sources' 
of their view and how their authority has been 
destroyed by subsequent pronouncements of the 
highest judicial tribunal. We must consequently 
accept the position as uncontestable that the expres- 
sion istemrari mokarari does not per .se convey an 
estate of inheritance, but that an istemrari mokarari 
patta , notwithstanding the absence of words indica- 
tive of heritability, such as ba farsandan , naslan 
bad naslan or al-aulad, may be a perpetual grant if 
the other terms of the instrument, the circumstances 
under which it was made, or the subsequent conduct 
of the parties, show such an intention with sufficient 
certainty. That this is a legitimate mode of enquiry 
is clear from the decision of the Judicial Committee 
in Watson v. Mohesh Narain Hoy (1). It is accord- 
ingly necessary to consider the case before ns in 
each of the three aspects just mentioned. 

First , as to the other terms of the instrument. These 
are by no means decisive in favour of the defendants. 
The clauses which impose a restraint on transfer and 
on the cutting down of fruit-bearing or income- 
yielding- trees and make it obligatory on the lessees 
to plant another tree in place .of any that might fall 
down by itself, are not consistent with the theory 
that a perpetual grant was intended. On the other 
hand, the clause which throws the cost of improve- 
ment on the lessees indicates some measure of conti- 
nuity, but not necessarily perpetuity. The fact that 
the lease was in favour of two lessees — we are told that 
out of 591 leases of the same type as the one before 
us, as many as 54o were in favour of two persons. — 
points to the conclusion that though some measure 

(1) (1875) 24 W. B. 176. 
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of continuity was desired, perpetuity was not intend- 
ed; for if the lease was intended to be perpetual, it 
would be unnecessary to have recourse to the familiar 
device of a grant in favour of two or more persons 
so as to minimise the chance of expiry of the lease 
on the premature death of a single grantee. We have 
further the important circumstance that though a 
premium was paid, the fact was not recited in the 
deed; if the lease was intended to be perpetual, such 
recital could hardly have been omitted, for a substan- 
tial premium is one of the surest indications of a 
permanent grant. The terms of the lease, taken as a 
whole, do not, in my opinion, assist the defendants ; 
on the other hand, they tend to weaken, if not to 
negative, the theory of a permanent grant. 

Secondly , as to the circumstances under which the 
grant was made. It is established that up to 1861, 
the practice prevailed in ihe estate of the Maharaja 
of Ramgarh to grant temporary leases to tenants 
usually for a term of five years, in some instances for 
a term of six years ; on each grant a premium of a 
year’s rent was taken, and upon the expiry of the 
terms, when a fresh grant was made, the rent was 
enhanced by one anna in the rupee. This system of 
temporary leases had resulted in its attendant evils ; 
the lessees had no inducement to improve the lands; 
they were exposed to the temptation to exact from 
their under-lessees as much as they could during their 
terms, and they were by no means punctual in the 
payment of rent to the Maharaja. To remove these 
evils and also to raise money to free the estate from the 
claims of creditors, a change in the mode of administra- 
tion was introduced. Tenants were offered istemrari. 
mGkq.ra.ri leases on condition that they agreed to pay 
double the previous rent, and also paid a premium 
equal to one year’s rental at the enhanced rate. The 
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offer proved attractive, and between the 27th Novem- 
ber, 1864, and 22nd September, 1866, 644 sncli leases 
were granted; of these 591 have been traced. The 
result w r as the realisation of about Rs. 1,40,000 as 
premium, while the annual rent roll was raised by 
Rs. 70,000. Do these circumstances indicate with suffi- 
cient certainty, an intention to create permanent leases ? 
No doubt, something more stable and less precarious 
than the temporary leases then usual was intended, 
but we cannot say definitely that a perpetual grant 
was intended. True, the rent was doubled and a pre- 
mium was paid to the extent of the new rent for a 
year ; but we must remember that even in the case of 
successive temporary leases for short terms, the rent 
was enhanced periodically and a premium was levied 
on each occasion. I do not think it can reasonably be 
said that what the lessees risked by paying double 
the previous customary rent and by agreeing to pay 
double the previous bonus could have been risked 
by a business man only on the assumption that he 
was granted in return a perpetual tenure. A tenure 
certain for life of the longer liver of the two lessees 
was obviously more certain and continuing than a 
temporary lease for 5 or 6 years, so that the tenants 
might well have consented to the terms actually offered 
to them. It, is besides clear that even the new rent 
could not be described as rack rent and left the lessees 
an appreciable margin of profit. My conclusion is 
that the surrounding circumstances, as they are known 
to have existed at the time of the execution of the 
leases, one of which is before us, do not assist the con- 
tention of the defendants. 

Thirdly , as to the subsequent conduct of the parties. 
We have here to consider conduct nearly contempo- 
raneous with the execution of the lease as also conduct 
many years later. Under the first branch, we have 
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the circumstance that the leases were registered under 
the provisions of the Indian Registration Act (XYI of 
1864) in a register which, under the statutory rules 
then in force, was to record all absolute transfers of 
immoveable property. Reliance has been placed upon 
the cases of Najibulla Mulla v. Nusir Mistri (1), 
J agatdhar Narain Prasad v. Brown (2), and Indra 
Bibi v. Jain Sirdar A Kiri (3) in support of the conten- 
tion that the mode in which registration was effected 
is relevant for the purposes of the present enquiry. 
Assume that this argument is well founded, but how 
does it assist the defendants ? The mode in which the 
registration was effected shows at best that tire regis- 
trar took the leases , to be perpetual grants. There is 
nothing to indicate that the lessor or the lessees made 
any admission before him on the subject. This factor 
is, in my opinion, not only not conclusive but its weight 
is infinitesimal. As regards the second branch, 
namely, conduct subsequent, so far as the grantor is 
concerned, there is nothing to bind him, as lie died in 
1866 shortly after the leases had been granted. As re- 
gards his successors, the only circumstance worthy of 
mention is an allegation by Maharani Prem Koeri in 
her suit against Hitoo Ivoeree, decided by Col. Boddam 
on the 12th March, 1872, that an istemrari mokarari 
lease would continue so long as there were male heirs of 
the grantee. This is obviously valueless, first, because 
the statement by a limited owner could not bind the 
present Maharaja, and, secondly, because the statement, 
taken as a whole, does not support the present case of 
either party. As regards the conduct of the grantees, 
reliance has been placed upon two circumstances, 
namely, first, that in some instances valuable improve- 
ments have been effected, and, secondly, that successive 

Cl) (1881) I. L. It. 7 Oak. 193. (2) (1906) I. L. R. 3.3 Calc. 1133. 

(3) (1907) I. L. R. 35 Calc. 845. 
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transfers of the leasehold interest have been made on 
the assumption of its heritability and its permanence. 
As regards improvements, the lease itself, as already 
stated, provides that the cost shall be borne by the 
lessees; consequently the fact that the lessees have 
made improvements at their own expense does not 
show that the lease was intended to be permanent. 
As regards dealings with the property, it may be con- 
ceded that transfers have been made in many instances 
on the assertion that the leasehold interest was per- 
manent and heritable. Bat there is nothing to show 
that these assertions were made with the knowledge 
or with the concurrence of the representatives of 
the grantor. On the other hand, an examination of 
the documents, whereby the transfers were effected, 
discloses a significant development in the phraseology 
used. In the earlier documents, the expressions used 
are more or less colourless, while in the later instru- 
ments, definite expressions indicative of heritability 
and permanence make their appearance. The in- 
fluence of the decisions in the cases of Prem Koeri v. 
Hitoo Koeree and Nam Narain v. Amir Khan , is 
distinctly visible here, and I do not think much 
weight can be attached to the circumstance that the 
later documents evidence an assertion of heritability 
and permanence. On the other hand, we cannot over- 
look, what cannot by any means be treated as an 
insignificant circumstance, namely, that in some in- 
stances at least the holders of istemrari mokarari 
grants had them converted into al-aulad or hereditary 
grants on payment of fresh premium and enhancement 
of the rent. In my opinion, the conduct of the parties 
subsequent to the grant does not indicate with any 
approach to certainty, that the lease was intended to 
be perpetual. 

Finally , there is only one other aspect of the case 
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left for consideration, namely, is it established that at 1915 
the time of grant of the lease, the expression istemrari Kah Nahain 
mokarari had acquired a customary local meaning Singh 
in the district of Hazaribagh, in other words, that Ohota 
the expression was used to connote a grant of a per- 
manent and hereditary character? A large body of Association. 
oral evidence has been adduced in support of. an Mookerjee 
affirmative answer to this question. That evidence is, J. 
in my opinion, valueless for two reasons. In the first 
place, the evidence does not with precision refer to 
the period antecedent to or contemporaneous with 
the grant of the leases. Assume for a moment that 
the words are shown to have a special local meaning 
now ; we cannot apply the principle presumunter 
retro. The assertion that the expi*essiou has acquired 
a customary local meaning implies that the ordinary 
meaning is something different; the vital point, 
consequently, is when did it acquire a special 
meaning, assuming that it has a special meaning 
at the present moment? Unless it is shown that 
the alleged sjjecial meaning was prevalent in 1864, 
it is of no assistance to the defendants ; and this 
has not been proved. In the second place, the oral 
evidence fails to establish that the expression has 
a customary local meaning. No doubt, as stated by 
Lord Lindley in Chatenay v. Brazilian Submarine 
Telegraph Company (1), the meaning of words is a 
question of fact, though the effect of words is a 
question of law. But the existence of the alleged 
customary local meaning is not proved merely by the 
assertions of witnesses that, in their opinion, the 
expression has a particular meaning. If the oral evi- 
dence is thus inconclusive upon the question of a 
special customary local meaning, we are left with the 
evidence of what has been described as gadi sanads 
(I) [1891] 1 Q. B. 79. 
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1915 granted from 178) to 1860. These, it is said, were 

Ham'nabmh mokarari istemrari but liad been treated as here- 

Singh ditary. The history of these sanacls is narrated in 

Chota the judgment of Woodroflfe J. and I agree with 

isAGruR jjjg conclusion that the evidence as to their true 

Association, character is too uncertain to justify the conclusion 

that the expression istemrari mokarari had i n 186-1 

Mookebjee :■ , 1 , . , , 

j. acquired the customary local meaning attributed 
to it. 

The position, consequently, is that the use of the 
expression istemrari mokarari does not necessarily 
show that the lease was perpetual, and the defendants 
have failed to prove that the phrase liad acquired a 
special local customary meaning in 1864. The other 
terms of the lease, the surrounding circumstances 
at the time of its execution and the subsequent con- 
duct of the parties also fail to show with sufficient 
certainty that the intention of the parties was to 
create a permanent and heritable interest so as to 
enable the Court to pronounce that the grant was per- 
petual. We have, on the other hand, the undeniable 
fact that at the time the leases were granted, the idea 
was universally held that the holder of an impartible 
zamindari like the Ramgarli Raj could not encumber 
the corpus of the estate so as to bind his co-par- 
ceners except for justifiable special causes; indeed, it 
was not till 1888, that the contrary view was authori- 
tatively formulated by the Judicial Committee in 
Sartaj Kuari v. Deoraj Kuari (1). This is a cir- 
cumstance which we may legitimately take into 
account, for in the words of Wilies J. in Lloyd v. 
Guibert (2), the rights of the parties to a contract 
are to be judged of by that law by which they may 
justly be presumed to have bound themselves : Abdul 

(1) (1888) I. L. R. 10 All. 272 ; (2) (1865) 6 B. & S. 100, 133 ; 

L. 11. 15 1. A. 51. 122 E. R. 1134. 



409 


VOL. XLIII.] CALCUTTA SERIES. 

Aziz Khan v. Appayasami Naicker (1). It is thus 
extremely improbable that the grantor should have in 
1865 made a long series of perpetual leases in contra- 
vention of what was then the accepted law. From 
every possible point of view, consequently, the defence 
proves unsustainable. 

In four of the connected appeals (5, 11, 14 and 17), 
special points have been raised in addition to the main 
ground already considered, namely, that the defend- 
ants have acquired a right of occupancy, that they 
have been recognised as tenants after the death of the 
original lessees and that the claim is barred by limita- 
tion. There is no substance in any of these objec- 
tions. The leases were not agricultural leases for 
purposes of cultivation, but were intended to cre- 
ate tenures; no question of acquisition of occupancy 
right can consequently arise. The objections as to 
limitation and recognition are equally fallacious. 
They are based on the assumption that upon the death 
of one of the two original grantees, the lessor became 
entitled to re-enter as to one-half of the property 
demised. This argument overlooks the elementary 
proposition that the lease would not terminate till the 
death of the survivor of the two lessees. There is a 
fundamental distinction between the question of the 
duration of the lease as a whole and the question of 
the devolution of the interest thereunder on the 
death of the first lessee. We are not now concerned 
with the question, whether upon the death of the first 
lessee, his heirs or his co-lessee would be entitled to 
occupy the demised premises. It is sufficient for our 
present purpose that the landlord was not entitled to 
re-enter till both the Lessees were dead. In this view, 
no question of limitation or recognition arises. 

(1) (1903) I. L. R. 2? Mad. 131 ; L. It. 31 I. A. 1. 
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In my opinion, there is no escape from the conclu- 
sion that these appeals must be allowed, the decrees of 
the Subordinate Judge set aside and the suits decreed 
on the terms indicated in the judgment of the Chief 
Justice. 

Richardson J. I am of the same opinion, and there 
is nothing which I can usefully add to the judgments 
delivered by the Chief Justice and Mr. Justice 
Mookerjee. 

S. M. Appe i Is allowed. 


APPENDIX. 

Muqarrari. 

The word u Muqurrari ” is the passive participle (nomen patientlo) of 
taqrir (verbal noun in the second Form of cjrr). By adding to it the ya of 
nisbah or relation we get the word Muqurrari , which is an adjective. 

The following extracts from standard Arabic, Persian and Urdu 
Lexicons sufficiently indicate the various meanings of the word relevant to 
our purpose : — 

I. 

A (Arabic) Muqarrar, established, confirmed, ratified, agreed upon, fixed, 
settled, ascertained, undoubted, certain, infallible, unquestionable, appointed, 
assigned, tribute, tax, impost, duty. A (common to both Arabic ,and 
Persian). Muqarrari , fixed tenure in perpetuity. A Muqarrar i-dar, a 
holder of a tenure in perpetuity. 

(A comprehensive Persian-English Dictionary by F Steingass, pn. i>. 
p. 1292, col. b and p. 1293, col. a.) 

II. 

A Muqarrar, established, confirmed, ratified, fixed, ascertained, un- 
doubted, certaiu, infallible, unquestionable, tribute, tax, impost, duty. 

Persian, Arabic and English Dictionary by Richardson (Oxford, 1767. 
p. 1815). 

III. 

A Muqarrar , established, confirmed, ratified, agreed upon, fixed, 
settled, ascertained, undoubted, certain, infallible, unquestionable, appoint- 
ed, tribute, tax, impost, duty. , 

A Muqarrari , fixed tenure in perpetuity. 

(Dictionary, Persian, Arabic and English by Francis Johnson, London, 
1852, p. 1229.) 
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A. P. Muqarrari, adj. fixed, appointed s. f. A fixed stipend, an ^ N\R\IN 
appointment : adv. certainly. . Singi-i 


Muqarrar i-dar . — T he holder of: a muqarrari farm — from Government. 

(Dictionary, Hindustani’ and English, by John Shakespeare, London, 
1849, p. 1935.) 

V. 

Muqarrari f. —An appointment, a fixed tenure in perpetuity. 

Muqarrari-clar. m. — The holder of a Muqarrari tenure. 

(Dictionary, Hindustani and English by Duncan Forbes, ll.d., London, 
1866.) 

VI. 

P. Muqarrari , fixed, appointed, assigned, a fixed tenure in perpetuity, 
a fixed lease, quit-rent. 

(A Dictionary of Urdu, Classical Hindi and English by John T. 
Platts, m. a., London, 1884, p. 1055.) 

VII. 

Muqarrari n. f. (1) A fixed allowance, quit-rent, fixed lease. (2) A, 
stipend. 

(Hindustani-English Dictionary by T. W. Fallow, p. 1109.) 

VIII. 

Muqarrar — 

1. Etabli fermement. 

2. Fixe et impose a quelqu’un (unp6t, tribut). 

3. Redige, Libelle. 

(Dietionnaire Arabe-Francais par A de Biberstein Kazimirski Tome II, 
p. 701, coi. a.) 

IX. 

Muqarrari (Arabic) feminine noun (East). (1) Appointment. (2) Usual 
investment, fixed rent (Jama) transaction, revenue (Malguzari), tribute 
(Zari Khiraj). (3) Usual stipend, pittance, monthly allowance, salary, pay, 
wages. (4) Chiththa. 

(Farahangi Asifiyah, Vol. IV by Sayyid Ahmed of Delhi, p 387. It is 
regarded as the Standard Urdu Dictionary and was published under the 
auspices of H. H. the Nizam’s Government.) 

X. 

jj f £ jjj.5 
.. 5 - s ;f j* 

f A \' '.sr ' s0 

The Sihah of Al-Jawhari, p. 287, Ed. Cairo. 
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Ciiota 

Nagpur 

Banking 

Association. 
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Jy 

^ u*r° t3 


Qamus, Vol. I, p. 634, Ed. Calcutta. 


XII. 

Jij . ) . ti [ t ^3 J Xju . y ; 3b yyj 

* ly^lj oM ) jlp J p*~! a " J ' 5 ' ,*,y 

* i &v _ Axij . VJ \i, i/t 

Muntaha’l-Arab p. 2157, Ed. Calcutta. 

XIII. 

• r 1 ' j vr® aa - «>-> cfi * j ; _xjtj . y, .Ajb ) y } 

^1 j »»*-• o! , J13 j . ^ifesJ, wJ( 1^. 

( V 3 i ) l'/ 3 J ( I; 5 J ) -\>*» r ( ; ) v G~ r f uy , 

5 (j^o ;^’<) >>V tcA!, OP) iM 
c "* ir ‘ i i jj Uj P 53 ^b W~;> <p &'&*> J> ^ u ,pi jtsj } 
• a4,( f; J m ^ y&T r ti ; i _,y, „ 7 j ( 

* j; ai ’ ( VV) f* 1 * 'ppi ( « ; Ji i sSj yi ^ 
V/Sv *•*-* - iUr}J J| g l; 

TajuVArus, Yol. Ill, p. 487, Ed Cairo. 


XI V. 

Jxi *' SJ *~ <*, J 13 >! J,» I, yt j p. .Ub y , 

W*P 3 J W^'pJ VlV ‘Wtf- PM JUi, 

V J Vaj . ”uj _ S)U 

r i r | ^jc 3 , v yj lc y,j 

, Lisanu’l-‘Afab, Vol. YI, p. 393, Ed. Cairo. 
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MuhituT-Muhit, Vol. II, p. 1687, Ed. Beyrout. 


XVI. 

? Ur *?*j* I 

Aqraba’l-Mawarid, Yol. II, p. 982, Ed. Beyrout. 

XYIL 

.2 .. . — 
jis'j 6^ O)/ J la i - jH j'f!) CJ*) 1 ;t; 3 M - jijV 

d; % ^ - ; a ~i 

* fC-j ! <*jx A **> . AiX& . J^f 6.^ 

Surah, Yol. I, p. 461, Ed. Calcutta. 

XVIII. 

j\ - ^^5} ;b^- 3 " ;f^* .5 c* ^ c^* Ay - 

* r^ P 

* I j v J ^xb>c . ^CAlJl v**txc 

GhiyathuT-Lughafc, p. 117, Ed. Lucknow. 

Istimrdri . 

The word Istimrari U the verbal noun in the 10th form of ?/t ?* r. By 
the addition of it of the yd of nhbat or relation, we get the word istimrdri. 
The following extracts from Standard Arabic, Persian and Urdu lexicons 
indicate its various meanings relevant to our purpose. 
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I. 

* 

A. Istimrari (v. n.) : Proceedings ' going on, persevering, persisting 
in one course, remaining, continuing, being able to bear, perpetuity. 
Istimrarat mariratuku e'alayhi* His malice against him remained. 

A. Istimrari , perpetual, continuative. 

(Dictionary Persian, Arabic and English by Francis Johnson, London. 
1852, p. 83.) 

II. 

A. Istimrdr , n.m. (1) permanence, perpetuity, preservation: (2) Unin- 
terrupted possession : (3) In law, a fixed rent not liable to alteration. 
Istimrardar n, t)ie holder of a farm or lease in perpetuity. 

Istimrari , adj. perpetual, continuative, never-ceasing. 

Istimrari, n. f. A piece of land on a fixed lease ; land permanently 
settled : the Permanent Settlement of Lord Cornwallis. 

Istimrari patta. A lease or farm granted at a fixed rent ; a lease in 
perpetuity. 

Istimrari patte-dar n. m. Holder of a lease of land at a fixed rent. 
Istimrdri-muqarrilcana , to fix in perpetuity. 

Istimrari bandobust , bandobust-i-istimrari n. m. Permanent Settlement. 
(Hindustani English Dictionary by S. W. Fallon, p. 87.) 

III. 

A. Istimrdr (1) Perseverance, continuation, persisting, constancy, con- 
tinuation ; (2) proceeding, going on; (3) prolongation; (4) departure 
passing away. 

(Persian, Arabic and English Dictionary by Richardson, Oxford, 1767 
A. D., p. 109 ) 

IV. 

Istimrari , perpetual, permanent. 

Istimrari Jam , fixed or perpetual assessment of rent. 

Istimrari jot , a fixed or perpetual tenure. 

Istimrari Mdl Guzdri, permanent or perpetual revenue. 

Istimrari patta , a perpetual lease of a farm. 

Istimrari pattadar, the holder of a lease of lands at a permanent rent. 
(Dictionary, Hindustani and English by Duncan Forbes ll.d. 1880, 
London.) 

V. 

A. Istimrar (v. n.). 8. M. continuation, perseverance, perpetuity, 

uninterrupted tenure of possession. 

A. Istimrari , adj. continuative, perpetual. 

(Dictionary, Hindustani and English and English and Hindustani by 
John Shakespeare, London, 1849 A. D., p. 109.) 
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A. Istimrari, adj. continuative, perpetual, permanent, un- 
ceasing, land rented on a fixed lease ; land permanently settled, 
the permanent settlement. 

(A Dictionary of Urdu Classical Hindi and English by 
John T. Platts. M. A., London, 1884, page 50). 

VII. 

Istimrar 1. N. d’act de la x 2 Duree, Continuation, persist- 
ence. 

(Dictionnaire Arabe Francais par A. DeBiberstein Kazi- 
mir ski Tome II, page 1085). 

VIII. 

A. (istimrar) (V. N, 10 of yo ), continuation, con- 

tinuance, perseverance, perpetuity, permanence, fixed rent, 
not liable to alteration. 

A. (istimrardar), Holder of a farm or lease in 

perpetuity. 

A. (istimrari), perpetual continuative. 

(Persian-English Dictionary, by H. Steingass, Ph. d., 
London, page 55.) 

IX. 

- y f'j"' j - j ^ 

^ f - j+y * f t ^ - &Lto ^Wi ^ 

* M A bs?'* - ^ ^1=^ 

X. 

I „ . , tW UJ 

«c£ s ijf ***" 6 - j** A<u *l 5 - 5 ^ 

* &!**•** cs^i" j ^ 

* &sr A -* SXio . Jy od*. . 

XL 

> - ^ 9 j *J*>) ^y 3 - cA 9 j $ 

* 

* r&r A - Aixli' 5. ^ .. ^JS\ 


1915 

Ram Narain 
Singh 
v. 

Chota 

Nagpur 

Banking 

Association. 


416 


1915 

Ram Narain 
Singh 
v. 

Oh ota 
Nagpur 
Banking 


Association. 



INDIAN LAW REPORTS. [VOL. XLIIL 

XII. 

[ ~ * i ) Ujj* 5 I<j* yo . ]y* s y+l &\U ( j*,) 

~ 'j)f* y \y* 3* *>*•* JV 4 y 

P < 'Sy* (^ ) ' v P v*** ) ^Ah 

* < Ai^A. 

^)ll)| *>=r J i . } a * ^UUi yn^ 5 u 

f 6rv 

XIII. 


, ^-0 <X> ^ 


3 


, * * *>J> 

^ - t^yc |j* y* > - jU* c^l iyo ; +j Aj ^ 

j*A*\ ^ &io ,js J.* 


r* 


SJl. 


Jv *' u ' i »*<►■ •■***’ 


** isr 


n _5 ! * ^sr J 


A^? 


j*a*> _^*Jr . C^J 


XIV. 


vi>V J fuj ^A>| > - u; > )jU . fjywf JUj| 5 1 '«* 


i,>u 

& &X*o 

J - 

La.|j g. U. } 

A.Aj 

> - ■*>» 

■s^v 

,JU AJ 

J*y i 

i • a! *- A* 

i *j£Jl- 







* 1 1 
l f. J 

„ A 

1 aaxj 

4P 


* ) 

ns 

fc>* • 

^iU ol*- 

JqX 

j 




XV. 





*|| 

1 Cj j^r-^ - 

-';I>A| 

V/' 5 _> 




XVI. 





j 

'< u5> 

s Ar ;•*-! J&i 


S^i-t - 








r *"*}ci 




* t ir <^ A -* grir ..it,, . 

r'j v 


*& 


XVII. 




i_rJA’ 

* • * r 


- o>« .vljj - 

}r~ i 







* ^UOj 



* 

rv . <i*iJ 

£ j^aLx* _ 

«*&■ t J | 

d#txp 



YOL. XLIII.] CALCUTTA SERIES. 


417 


PRIVY COUNCIL. 


RAVANESHVVAR PRASAD SINGH 
. v 

OHANDI PRASAD SINGH. 

[ON APPEAL mom THE HIGH COURT kl FORT WILLIAM IN B 

Hindu Law— Alienation by widow — Legal necessity — Onus of proof of legal 

necessity as affected by lapse of time — Ft oof of custom of succession to 

estate — Limitation — Adverse possession — Res judicata . 

On this appeal their Lordships of the Judicial Committee affirmed the 
decision of the High Court which is reported in I. L. R. 38 Calc, at page 
725. 

Appeal, No. 1 of 1914, from a judgment and decree 
(29th March 1911; of the High Court at Calcutta which 
varied a judgment and decree (14th April 1909) of the 
Court of the Subordinate Judge of Mongliyr. 

The defendant was the appellant to His Majesty in 
Council . 

The question for determination in this appeal was 
whether the respondents were entitled to recover 
possession from the appellant with mesne profits of 
part of a zamlndari (known as the Chakai Estate) in 
the Moughyr District, to which they claimed that one 
or other of them had title as reversionary heir of the 
last male owner. 

The facts are fully set out in the report of the 
appeal to the High Court (Woodroffe and Carnduff 
JJ.) which will be found in I. L. E. 38 Calc. 721. 

The estate formerly belonged to Teka.it Fatteb 
Narayan Singh who died about 1863 leaving him 

° Present : Viscount Haldane, Lobd Parmoor, Lord Wrest, dry. 
Sir John Edge, and Mr. Ameer Au. 


P.C. 48 

1915 


SAL.] 


Nov. 1 , 2. 
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surviving three widows only. A few months later a 
posthumous son was born to him mimed Garabh 
Narayau Singh,- but he died within two years, where- 
upon the estate passed to his mother, Durga Kumari, 
as his sole heir. She made various alienations of 
different parts of the estate, by virtue of which the 
appellant was in possession as the legal representative 
of his grandfather, Maharaja Jaimanga l Singh, One of 
the questions in the suit (which was instituted after 
the death of Durga Kumari) was as to the validity of 
these alienations, the appellant contending that they 
were made for legal necessity, and were thus within 
the limited powers of a Hindu mother succeeding to 
her son’s estate, and were binding on the reversioners. 

The estate was impartible ancestral property, and 
it was alleged that the right of succession was 
governed by a family as well as a local custom under 
which the estate devolved upon the eldest male mem- 
ber of the senior branch who was known as the 
Tekait. 

The estate had been the subject of previous litiga- 
gation between Durga Kumari and Durga Prashad 
Singh, the father of the first respondent, which was 
finally disposed of by their Lordships of the Privy 
Council in 1878 : see Doorga Persad Singh v. Doorga 
Konwari (1). The question of the custom was then 
raised, as also the validity of one of the alienations 
made in 1870 in favour of Maharaja Jaimangal Singh, 
but neither question was then decided. 

In the present suit instituted on 6th March 1908, 
the respondents contended that none of the alienations 
was valid beyond the lifetime of Durga Kumari, and 
they claimed to recover all the properties therein 
comprised from the appellant. 

(1) (1878) I. L. R. 4 Calc. 190 ; L. R. 5 I. A. 149. 
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The appellant denied the customs alleged, pleaded 
that the suit was barred by limitation, and res judicata, 
and alleged that there was legal necessity for the 
alienations which were made in good faith, for proper 
consideration, after due enquiry, and in the belief 
there was legal necessity. He also pleaded that the 
plaintiff was not entitled to recover the property 
without paying the appellant the amounts which 
formed a valid charge on it. 

The Subordinate Judge held that the suit was not 
barred by limitation or res judicata. Both Courts held 
that no legal necessity for the alienations had been 
proved, and that the custom of succession alleged by 
the respondents was established and the title of the 
first respondent to succeed to the estate was proved. 

On this appeal, 

De iruyther K. C. and J. M. Parikh, for the appel- 
lant, contended that the custom alleged by the res- 
pondent was not established. He produced no docu- 
mentary evidence in support of it, and the oral evi- 
dence produced by him did not prove the custom set 
up, but it conclusively showed that the custom govern- 
ing the succession is, as stated by the respondent’s 
father Durga Prashad Singh, the rule of lineal primo- 
geniture in the male line. Such a custom would 
exclude females f rom succession and consequently the 
possession of Durga Kumari was adverse, and the suit 
was barred by limitation. As to the existence of legal 
necessity for the alienations, the Courts below had 
wrongly held that it was not proved. They ought to 
have considered the evidence of legal necessity relat- 
ing to each of the alienations separately, and so con- 
sidered the evidence on the record, making allowance 
for the length of time that had elapsed, sufficiently 
established that there was legal necessity for each of 
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the transactions, and that- they are binding on the 
reversioners. The appellant was not bound to show 
that Dtirga Knmari made a proper application of the 
borrowed money in accordance with her representa- 
tions: May lie’s Hindu Law, 8 th Ed., page 858, para- 
graph (535 was referred to. The Subordinate Judge 
was wrong in finding tiiat the only evidence of legal 
necessity consisted “ of the statements of the witness 
Chao Lai, and the recitals in the documents ” challeng- 
ed. As to res judicata, reference was made to the pre- 
vious litigation concluding with the Privy Council 
case of Door a a Pers id Singh v. Door g a Konwari (X). 

Sir H. Erie Richards, K. C. and B. Dube, for the 
respondents, were not called upon. 

The judgment of their Lordships was delivered by 

Viscount Haldane. In this appeal their Lord- 
ships see no reason to delay their recommendation to 
His Majesty. 

The case has been very fully opened, and, on the 
points argued, their Lordships do not find any reason 
to differ from the conclusions arrived at by the High 
Court, 

They will, therefore, humbly advise His Majesty 
that the appeal should be dismissed with costs. 

Appeal dismissed. 

Solicitors for the appellant : Downer $ Johnson. 

Solicitors for the respondents : Watkins $ Hunter. 

J. v. W . 

(1) (1878) I. L. R. 4 Calc. 190 ; L. R. 5 I. A. 149. 
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APPELLATE CRIMINAL. 

Before Chitty and Walmsley JJ. 

CAUSLEY 

v. 

EMPEROR.* 

Forgery — Signing certificate of purchase of arms and ammunitions in false 
names and giving wrong addresses- — Person legally entitled to possess the 
same — Act u fraudulent” if not “ dishonest ” — Penal Code ( Act XLV 
1860 ) 55 . 23,24, 463 to 465. 

A person lawfully entitled to possess arms and aminunifciot s signing the 
prescribed certificate of purchase of the same in the name of another with 
an address not his own, and thereby deceiving the gunsmith and the Govern' 
raent and defeating the object of the certificate, commits forgery : his act 
having been done u fraudulently,” if not “dishonestly.” 

Reg . v. Toshach (\), Empress v. Dhunum ICazee (2) and Queen-Empress 
v. Abbas Ali (3) followed. 

On tlie 1st April 1915 the appellant, an European 
lad of 15 or 16 years, purchased from Messrs. Rodda 
& Co., in the town of Calcutta, a revolver and 50 
cartridges and signed the upper portion of the certi- 
ficate of purchase in the name and address of “ C. 0 ., — 
84-1, Bipon Street .” On the 1st and 8th July 1915 
he made two similar purchases of a revolver and 100 
cartridges from Messrs. Walter Locke & Co., and a 
revolver and 25 cartridges from Messrs. Lyon and 
Lyon, both local gunsmiths, and signed the same 
portion of the certificate in the names, with the 
addresses, of P. L. 31. — 56, Bipon Street and “ R. S . — 
Banali Indigo Factory, Bhagalpore respectively. 

"Criminal Appeal, No. 921 of 1915, against the order of J. Cainell, 0%. 
Presidency Magistrate, Southern Division, Calcutta, dated Sep. 10, 1916. 

(1) (1845) 1 Den. C. C. R. 492. (2) (1882) I. L. R 9 Calc. 53. 

(3) (1897) I. L. R. 25 Calc. 512. 
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It appeared that gun dealers have to deposit with 
the Customs authorities the sum of Rs. 15 for every 
revolver imported by them, that an intending pur- 
chaser, if requiring arms or ammunitions for bis own 
use, has to sign the upper portion of a certificate of 
purchase with his address, stating the purpose for 
which the arms and ammunitions are required. A 
transcript of the "certificate is sent to the Arms Act 
Department, which verifies it through the local police. 
If the arms, etc., are found to he i n the possession of a 
person legally entitled to hold them and his name and 
address have been correctly given, the police report 
verification to the Customs authorities, and the dealer 
is entitled to a refund of the Rs. 15 less an ad valorem 
duty of 10 per cent., though sometimes the refund is 
made in anticipation of the police verification, but sub- 
ject to return, if the verification has failed. There was 
evidence that the deposits made by the three firms in 
respect of the revolvers sold to the appellant had been 
declared by the Collector to have been forfeited by 
reason of the appellant’s action in giving wrong names 
and addresses. Both C. 0. and P. L. M. were exami tied 
at the trial and denied having authorized the appellant 
to purchase any revolvers or cartridges for them. 
B, S. of Bhagalpore was not called, and there was no- 
thing to show whether there was any such real person* 
The witnesses examined from the above firms stated 
that they understood that the articles were purchased 
by the appellant for his own use, and that otherwise 
they would have required a letter of authority from the 
real purchasers, but they admitted that if the appellant 
had bought the revolvers and cartridges in his own 
name, he would have got them without any difficulty. 
None o! the revolvers or cartridges were found in the 
house of the appellant when searched, and he refused 
to disclose what he had done with them. 
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The appellant was tried by the Second Presidency 1915 
Magistrate on charges under ss. 417,465 and 471 of the causley- 
Penal Code in respect of each of the three purchases Em v bkob 
made by him, but on objection being taken on the 
ground of misjoinder, during the argument on the 
case, the Magistrate struck out the charge under s. 417, 
giving the appellant an opportunity of recalling the 
prosecution witnesses for cross-examination which he> 
however, declined. He was convicted, on the 16th 
September 1915, on the three charges under s. 465, and 
sentenced to eight months’ rigorous imprisonment on 
each count. His appeal to the High Court was admitted 
on the question of sentence only, but was ultimately 
heard on the merits. 

Mr. Eardley Norton (with him Babn Santosh Ku- 
mar Bose), for the appellant. The appeal was admitted 
only on a question of sentence, but I am entitled to be 
heard on the merits. The appellant filled in the 
upper portion of the certificates in the names and 
addresses of others, and the question is whether this 
amounts to forgery within sections 463 and 464 of the 
Penal Code. His intention was not to make the firms 
part with the arms, as he could have got them in his 
own name, but only to avoid being traced in posses- 
sion of them. This is not a criminal intention. Kefers 
to Mayne’s Criminal Law, 3rd Edition, p. 818. The 
document was not a false one : Queen v. Martin (1), 

Beg. v. Eider ( 2). The cases cited by the Magistrate, 
Queen-Empress v. Abbas Alt (3) and Empress v. 
Dhunum Kazee (4), are distinguishable. In the first 
the accused could not have got the appointment 'without 
the certificate, and in the other there was guilty 
knowledge or intention, which is absent here. It is 



(1) (1879) 5. Q. B. D. 34. 

(2) (1848) 1 Den. C. G. it. 325. 


(3) (1897) I. L. R. 25 Gale. 512. 

(4) (1882) I. L. R. 9 Calc. 53. 
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not shown that the appellant knew about the deposit 
or its forfeiture. 

The Deputy Legal Rememherancer (Mr. Or?’), for 
the Crown. There was an intention to commit fraud 
by making the firms part with the revolvers and 
cartridges which they would not have done if they 
had known he was giving wrong names and addresses. 
The fact of giving false names shows guilty know- 
ledge: Emperor v. Wyndham (1), Queen-Empress 
v. Abbas All (2) and Empress v. Dhunum Kasee (3). 
The document was a false one, as it was signed in an 
assumed name, and it is immaterial that he could have 
got the arms in his own name : see Halsbury’s Laws of 
England, Yol. IX, p. 729, Reg. v. Toshack f'4), Rex v. 
Marshall (5), Rex v. Francis (6), Rex v. Whiley (7 ). 

Babu San tosh Kumar Bose , in reply. Intention to 
commit fraud must be proved aliunde. In die English 
cases cited for the Crown such intention was specific- 
ally found. 

Cur. adv. milt. 

Chitty AND WALMSLEY JJ. In this case the 
appellant, P. L. Causley, was found guilty on three 
charges under section 465 of the Indian Penal Code 
and sentenced to two years’ rigorous imprisonmen t, i.e., 
eight months on each charge. The appellant is stated in 
the Magistrate’s judgment to be a lad of 16 or 17 years 
of age. We are told by his mother that he is only 15. 
The appeal was admitted on the question of sentence, 
but has been argued before us also on tue question of 
law arising in the case. The facts are not in dispute. 
They are fully set, out in the judgment of the 

(1) Unreported. (4) (1845.) 1 Den. C. 0. It. 492. 

(2) (1897) I. L. R. 25 Calc. 512. (5) (1804) Russ. & Ry. 75. 

(3) (1882) I. L. R. 9 Calc. 53. (6) (1811) Russ. & Ry. 209. 

(7) (1805) Russ. & Ry. 90. 
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Magistrate and need not be re-stated here. The 
question is whether the signing of the certificates in 
a false iiame and giving in each case an address, 
which was not his, amounts to forgery on the part of 
the appellant. It may be that the action of the appel- 
lant was not “ dishonest,” taking that word in the sense 
ascribed to it by the Indian Penal Code, sections 23 
and 24. There can, however, be no doubt he acted 
“fraudulently.” His intention was undoubtedly to 
deceive b.otly the firms, who sold him these revolvers 
and ammunition, and also the Government, which lias 
prescribed the formalities to be observed in such sales- 
He must be taken to have known that the certificate 
was required for the identification of the purchaser and 
the weapons purchased. This purpose he deliberately 
defeated by his action in making. out false certificates- 
His acts come directly within the definition of forgery 
as contained in sections 163 and 464 of the Indian 
Penal Code. The cases of Reg. y. Toshack(l), Empress 
v. Dhunum Kasee (2), and Queen-Empress v. Abbas 
All are in point and support the view which we 
take in i: Ids case. The conviction must, therefore, be 
upheld. 

Willi regard to the sentence; we take into considera- 
tion the extreme youth of the appellant. On the other 
hand, the offence is a very serious one and it has been 
aggravated in his case by the fact that he lias declined 
to give any information regarding the revolvers pur- 
chased by him, or the use to which they have been put. 
We think, however, that he will be sufficiently pun- 
ished if he be kept in jail for one year, that is to say, 
for four months on each charge, and we reduce the 
term of imprisonment accordingly. 

E. H. M. , Conviction upheld. 
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ORIGINAL CRIMINAL, 

Before Sanderson 03* 

EMPEROR 

v, 

BREENATH MAHAPATRA.* 

Might of Reply — Exhibiting documents , not part of the record , on behalf of 
~ the accused during the cross-examination of the prosecution witnesses 
—Doctr me of surprise— Criminal Procedure Code (Act V of l$Q8% 
ss, 2S9 and 292. 

Section 292 of the Criminal Procedure Code is not to be read independ- 
ently but in connection with s. 289, and gives a right of reply only when 
the accused, or any of them, adduces evidence after the case for the prose- 
cution has concluded. 

The prosecution has no right of reply when the counsel for the accused 
has, during the cross-examination of a prosecution witness and before the 
close of the case for the Crown, put certain letters, which do not form part 
of the record, to such witness, and then tendered and had them admitted 
in evidence. 

The question whether the prosecution has been taken by surprise is 
not the correct test under s, 292 of the Code. 

The three prisoners, Sreenath Mahapatra, Anil 
Prokash Shome and Sunil Prokash Shome, were tried 
at the first Criminal Sessions of the High Court before 
the learned Chief Justice and a jury. The third 
prisoner, Sunil, had been employed in the firm of 
McLeod & Co., who are managing agents for various 
railways, as a typist on a salary of Rs. 30 per month. 
On 10th December 1915 he took a forged letter, pur- 
porting to be signed by McLeod & Co., and request- 
ing the delivery to bearer of a cheque book on behalf 


5 Original Criminal. 
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of the Burdwan-Cutwa Railway, to ,T. M. Hartley, the 
Examiner of Government Railway Accounts (E.I. R.). 
A cheque book, No. 2181, containing 50 blank forms 
was thereupon despatched by Hartley, in a cover 
through his peon addressed to McLeod & Co. Sunil 
accompanied the peon and on arrival at McLeod & 
Co.’s office took the peon book with its enclosure into 
a room, came out shortly after and returned the peon 
book with some illegible initials. On the next day 
the first and third prisoners, Sreenath and Anil, went 
together to the Bank of Bengal, and the former pre- 
sented to the Bank clerk a cheque for Rs. 12,500 pur- 
porting to have been drawn in favour of one M. C. 
Bhowmik or bearer against the Burdwan-Cutwa Rail- 
way. This cheque was taken from the book No. 2181, 
issued by Hartley the day previous. The Bank 
authorities communicated with McLeod & Co., and 
discovered the cheque to be a forgery. Sreenath and 
Anil were taken into custody and the police next 
arrested Sunil and, on search, found in his house 
the book, No. 2181, with a form corresponding to the 
forged cheque missing. 

The prisoners were charged with criminal con- 
spiracy to commit forgery for the purpose of cheating, 
fraudulently and dishonestly using as genuine a forged 
document, cheating and certain other offences. 

During the cross-examination of two of the prose- 
cution witnesses, Mr. Thornton, counsel for Sunil, 
put to the witnesses for identification certain letters, 
which were not on the record, sent up by the Magis- 
trate to the High Court, as having been written by 
them or their employers, and tendered them in evi- 
dence and had them exhibited for the defence. At 
the close of the case for the prosecution, the counsel 
for the prisoners stated that they did not intend 
to call witnesses or adduce evidence, whereupon. 
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Mr. Norton, counsel for the prosecution, claimed to 
have the right of reply. 

[Sanderson C. J. The onus is on you, Mr. Norton, 
to show that you have a right Of reply.] 

Mr. Eardley Norton, ( with him Mr. McNair 
instructed by Mr. J. T. Hume, Public Prosecutor), 
for the Crown. Section 292 of the Code of 1882 was 
altered by the present Code. Sections 289 and 292 are 
wholly independent of each other, and s. 292 must 
be read by itself and as controlling s. 289. Refers 
-to Emperor v. Bhaskar Balwant Bhopatkar (1) and 
Emperor v. Timol (2) where the question whether the 
prosecution is taken by surprise is laid down as the 
test. Beaman J. took a different view in Emperor v. 
Ahdulali Sharfali (S). 

Mr. L. Thornton , for Sunil. Section 292 must be 
read with s. 289. The words “adduce any evidence"’ 
in s. 292 refer to evidence let in by the accused under 
s. 290. Section 292 is not a wholly independent sec- 
tion. The prosecution has the right to sum tip after 
the close of its case, and may then deal with the 
documents put in by the accused during the cross- 
examination of the Crown witnesses. 

Car. adv. vult. 

Sanderson C..J. In this case the three prisoners 
(Sreenath Mahapatra, Anil Prokash Shome and Sunil 
Prokash Shome) were charged with crhninial conspir- 
acy to commit the offences of forgery for the purpose 
of cheating, fraudulently and dishonestly using as 
genuine a forged document and cheating, and certain 
other offences, which it is not necessary to specify 
in detail. 

(1) (1906) I. L. E. 30 Bom. 421 (2) (1906) 10 0. W. N. cclxvii. 

(3) (1909) 11 Bom. L. 11. 177. 
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During the cross-examination of certain of the 
witnesses for the prosecution, the learned counsel 
appearing for one of the prisoners put to the witnesses 
certain letters as having been written by them or 
their employers. 

The witnesses identified the letters which were 
then tendered as evidence and admitted. 

At the end of the case for the prosecution, the 
learned counsel for all the three prisoners declared 
that they did not mean to call witnesses or adduce 
evidence. 

The learned counsel for the prosecution thereupon 
claimed the right to reply under section 292 of the 
Code of Criminal Procedure of 1898, alleging that one 
of the accused had adduced evidence, by reason of 
the letters which the learned counsel appearing for 
him had put in during the cross-examination of the 
witnesses for the prosecution, and, therefore, that 
the terms of section 292 gave him a right of reply. 
I held that the learned counsel for the prosecution 
had not, under the circumstances above mentioned, 
the right to reply, and at the request of tire learned 
counsel engaged in the case, who urged -that it was 
desirable to have a definite ruling on the point, I 
undertook to put my reasons for so holding into 
writing. 

In my judgment the question depends upon 
whether section 292 is to be construed independently 
of the preceding sections of the Act, or whether it 
must be read in connection with them and in parti- 
cular with reference to section 289. 

If section 292 is to be construed independently of 
section 289, then the putting in evidence of the letters 
by the learned counsel for one of the accused during 
the cross-examination of the witnesses for the prose- 
cution would, in my opinion, bring the case within 
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the section and give the prosecution the right of 
reply: for I clo not think that the correct test for 
deciding this matter is whether the prosecution is 
taken by surprise, as has been suggested in some of 
the decisions. There is nothing to this effect in section 
292, and to hold that this was the test would mean 
the implied addition to the section of some such words 
as “ provided that the Judge who tries the case thinks 
the prosecution has been taken by surprise by the 
evidence adduced by any of the accused.” 

Such an implication, in my judgment, is not per- 
missible or necessary. 

In my judgment, however, section 292 must be read 
in connection with section 289 and must be construed 
accordingly. When so read, the intention of the 
Legislature to my mind is clear. The scheme of the 
Act is that at a certain stage of the proceedings, viz., 
“ when the examination of the witnesses for the prose- 
cution and the examination of any of the accused are 
concluded,” the question is to be put to the accused 
whether he means to adduce evidence. If the accused 
does not then adduce evidence, provisions as to the 
course to be adopted are made by the Act : if he 
does, then certain other provisions as to the course to 
be adopted are made, one of which is the provision con- 
tained in section 292 as to the right of reply. Reading, 
therefore, the two sections together the right to reply 
which is given by section 292 arises only if the 
accused or any of the accused takes advantage of the 
right to adduce evidence at the time and in the man- 
ner specified by the Act, viz., after the case for the 
prosecution is concluded. 

The object of the Legislature, in my opinion, being 
to give each side an opportunity of commenting on 
the evidence of the other, this is accomplished by 
giving the prosecution the right to sum up at the 
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coriclnsion of the cape for the prosecution, when the 
accused does not adduce evidence in the sense above- 
mentioned, but confines himself to getting in certain 
facts or documents by the legitimate employment of 
the cross-examination of the witnesses for the prose- 
cution, and in giving a right of reply to the prosecu- 
tion when the accused does adduce evidence in the 
manner specified by the Act. It is to be noted that 
this should not give rise to any inconvenience, for, in 
the cases where documents are put in by means of 
legitimate cross-examination of the witnesses for the 
prosecution, it must be obvious to those conducting 
the case for the prosecution for what purpose or 
with what object they are put in, and the prosecution 
will have an opportunity of commenting upon them 
in the summing up which is expressly provided by 
the Act at the conclusion of the case for the prosecu- 
tion. For these reasons, I held that the learned 
counsel for the prosecution in this case had not the 
right to reply. 
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PRIVY COUNCIL 


p. c* 
1915 

Oct. 19, 20 ; 
Nov . 15, 


BHUPENDRA KRISHNA GHOSE 

v . 

AMARENDRA NATH DEY. 

[ON APPEAL FROM THE HIGH C00RT AT FORT WILLIAM IN BENGAL.] 


Hindu Law — Will — Construction of will — Contingent bequest in futuro 
of whole estate — Succession Act ( X of 7555), ss. 107 , 111 — Event on 
occurrence of which distribution was to take place , specified in will . 


The will of a Hindu resident iri Calcutta and subject to the Dayabhaga 
School of law, who died on 10th November 1907, stated, u I appoint my 
wife Poritoshini Dasi to be the sole executrix of this my will. I hereby 
authorise my said wife to adopt dattaha putra. In case of death of an 
adopted son my said wife shall adopt one after another five sons in succes- 
sion. If my said wife dies without adopting a son, or if such adopted son 
predeceases her without leaving any male issue, in such case my estate 
after the death of my said wife shall pass to the sons of my sister Benodini 
Dasi who may be living at the time of my death.” Two sons of his sister 
were living at the death of the testator. On his death his widow as 
executrix duly obtained probate of the will, and in August 1909, in 
pursuance of the authority given her by her deceased husband, she adopted 
a son who, however, died on 10th March 1910, an infant unmarried and 
living no male issue ; and a few days afterwards the widow herself died. 
In a suit by the adoptive mother of the 'testator, now represented by the 
appellants, against the two sons (the present respondents) of his sister, for a 
declaration that in the events that had happened the devise to them had 
failed, and that the testator’s estate had devolved on her. 

Held, on the construction of the will (affirming the decisions of the 
Courts in India), that on the death of the testator the widow took an 
interest in the estate which by virtue of the probate was not devested 
on her adoption of a son to her husband, and on her death the executory 
bequest to the sons of the testator’s sister took effect and the estate passed 
to them. 

® Present : Viscount Haldane, Lord Parmoor, Lord Wrenrury, 
Sir John Edgh and Mr, Ameer Ali. 
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Section 111 of the Succession Act (X of 1865) was not applicable 1 915 


because the event on the occurrence of which the distribution was to take 
place was distinctly mentioned as, in the words of the will, “the death of 
my wife,” and the gift to the testator’s nephews was therefore not affected 
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Krishna 

Ghose 


by that section. Vm 

J Amarendra 

Nath Dey 

Appeal 86 of 1914 from a decree (28tli November 
1913), of the High Court at Calcutta on its Appellate 
Side affirming a decree (19th June 1912) of the same 
Court sitting in the exercise of its ordinary original 
jurisdiction. 

The plaintiffs were the appellants to His Majesty 
in Council. 

The principal question in this appeal is as to the 
validity of a bequest in favour of the respondents 
contained in the will dated 26th June 1898 of one 
Heramba Nath Ghose who died on 10th November 
1907 leaving as his sole heir according to Hindu Law 
his widow, Paritoshini Dasi. 

The facts of the case and the will to be construed 
are fully set out in the report of the appeal before the 
High Court (Sir Lawrence Jenkins, C. J„ and Wood- 
roffe J.) which will be found in I. L. R. 41 Calc. 642, 
where the judgment of the Original Court (Fletcher J.) 
is also set oat. 


On this appeal, 

Sir B. Finlay, K.C., Upjohn, K.C., Sir W. Garth, 
and A. M. Dunne, for the appellants, contended that 
there was no previous gift to the respondents in the 
will, and therefore the bequest did not take effect : it 
was a bequest contingent on the happening of a 
“ specified uncertain event,” and that event did not - 
happen “ before the period when the f und bequeathed 
is payable or distributable’ ; reference was made to 
section 111 of the Indian Succession Act which was 
made applicable to Hindus by the Hindu Wills Act 
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1915 (XXI of 1870). In the absence of a gift by implication 
bhupendba. or otherwise to either the widow or the adopted son, 
Krishsa the latter took the estate by inheritance, and not by 
G “° SE devise, and that estate could not be subsequently 
Ahabesdba. devested. According to Hindu Law the succession 

N 4.TH DEY 

vested immediately on the death of the last owner, 
and could not remain in abeyance ; and a gift of a 
contingent executory interest only, not preceded by 
any prior gift, was unknown to the Hindu Law, and 
was inoperative and void. The vesting of the estate 
in the widow as executrix for administrative purposes 
could not, it was submitted, affect its devolution 
according to law, or validate any such contingent 
executory interest; and in any case the widow’s right 
as executrix ceased when she adopted a son. On the 
construction of the will the bequest to the respondents 
was bad under the provisions of section 111, for it was 
intended to take effect, if at all, on the happening of 
one of two specified uncertain events, namely, the 
death of the widow without having made an adoption, 
or the death of the adopted son without leaving male 
issue, and no time was mentioned in the will for- 
th e occurrence of these events, and neither of them 
happened before the period when the fund was dis- 
tributable, namely the death of the testator. The 
following cases and authorities were cited and dis- 
cussed -. Norendra Nath Sircar v. Kamalbasini Dasi 
(1), Succession Act section 107, Amrito Lall Dutt 
v. Surnomoni Dasi (2), Tagore Case (3), Soorj eemoney 
Dassee v. Denob undoo Mullick (4), Bhoobunmoi/ee 
Debia v. Earn Kishore Acharj Chowdhry (5), Beer- 
pertab Sahoo v. Engender Per tab Sahoo (6), Rally 

(1) (1896) I. L. 11. 23 Calc. 563 ; (4) (1862) 9 Moo. I. A. 123, 135. 

L. R. 23 I. A. 18. (5) (1865) 10 Moo. I. A. ,279, 281, 

(2) (1898) I. L. R. 25 Calc. 662,690. 311. 

(3) (1872) L. R. I. A. Sup. Vol. 47 ; (6) (1867) 12 Moo. I. A. 1, 37. 

9 B. L. R. 377. 
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Prosonno Ghose v. Gocool Chancier Mitter (1), Bai 
Motivahu v. Bai Mcimubai (2), Gordhandas Soonder- 
clcis v. Bai Rcimcoover (3), Mayhe’s Hindu Law (8tli 
Ed.) page 509, paragraph 376, Succession Act, section 
111, Illustrations (5) and (c), Manikyamala Bose v. 
Nando Kumar Bose (4), Mayne’s Hindu Law (8th 
Ed.) page 869, paragraph 624, and Trevelyan on Hindu 
Wills, page 118. The language of the will did not, it 
was submitted, amount to a direction that the period 
of distribution should be the death of the widow. 
[Lord Wrenbury Section 111, does not apply if a 
period is specified in the will within which the contin- 
gent event is to happen, and the will seems to me to 
show that the testator does fix such a period by the 
words “ after the death of my wife.” Lord Haldane 
said their Lordships were favourably impressed with 
what Lord Wrenbury said, and they would like to 
hear what the respondents had to say on the question 
of section 111]. 

De Gruyther, K.C., and B. Dube, for the respond- 
ents, contended that section 111 was a law as to the 
construction of wills, and not one placing any restric- 
tions on the testator: reference was made to illustra- 
tions (b) and (e). In the case of Norendra Nath 
Sircar v. Kamalbcisini Dasi (5), the provision in 
the will “ my three sons shall be entitled, etc. ” gave 
rise to the exact case in illustration (6) of section 
111 As to that case, therefore, the section says what 
is to be the construction of the will, and it can only 
be construed under the Act. In Radha Prasad 
Mullick v. Raneemani Dcissi (6), a fixed period is 

(1) (1877) I. L. R. 2 Calc. 295. (5) (1896) I.L.R. 23 Calc. 5(53, 571 ; 

(2) (1897) I.L.R. 21 Bora. 709, 720; L. R. 23 I. A. 18, 24, 25. 

L. R. 24 I. A. 93, 104. (G) (1908) I.L.R. 35 Calc. 896, 902, 

(3) (1901) I.L.R. 26 Bom. 449, 407. L. R. 35 I. A 118, 128. 

(4) (1900) I.L.R. 33 Calc. 1306, 1313. 
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specified. In the present case the time fixed is “ after 
the death of my wife.” The point was considered 
in Chunilal Pcirvati Shankar v. Bai Samrath (1). 
Section 111 only applies to cases where the testator has 
not in the will expressly fixed a period within which 
the uncertain event is to happen, that is where he has 
left it ambiguous ; but in the present case the testator 
has so fixed it, and therefore the section does not apply : 
see section 107 (as to the date of vesting when a legacy 
is contingent on a specified uncertain event). The 
judgment of Trevelyan J. in Amrito Ball Datt v. 
Surnomoni Dasi (2), and that of Russell J. in 
Gordhandas Soonderdas v. Bai Ramcoover (3), dis- 
pose of the propositions put forward for the appellant. 
Reference was also made to Bai Motivahu v. Bai 
Mamuhai (4) : “ It is too late to say, etc and Rally 
Prosonno ■ Ghose v. Gocool Chunder Milter (5). The 
bequest was good and valid, and, in the events that 
had happened the respondents were entitled to the 
estate. 

Sir R. Finlay , K. C ., iu reply. Assuming that there 
is no devise to the respondents, there is no gift to 
them, for no gift is good without possession; The 
adopted son takes by succession on the supposition 
that the testator has begotten him ; he is in the place 
of a natural son. Reference was made to Bhoobun 
Moyee Debra v. Ram Kishore Acharj Ghowdhry (6) 
[Me. Ameer Ali referred to page 309 of the report of 
that case], Bai Motivahu v. Bai Mamuhai (7), and 
Mayne’s Hindu Law (8th Ed.) page 509, paragraphs 
376, 377. [Da Gruyther, K. C.,' referred to Kalidas 

(X) fl9l4) I.L.R. 38 Bom. 399, 411. (5) (1877) I. L. H. 2 Calc. 295. 

(2) (1898) I. L. B. 25 Calc. 6(52. (6) (186 5) 10 Mc*o. I. A. 279, 307. 

(3) (1901) I L. R. 26 Bom. 449. (7) (1897) T. L. It. 21 Bom. 709 ; 

(4) (1897) I. L.R. 21 Bom. 709, 721; L. it. 24 I. A. 97, 
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Mullick v. Kanhaya Lai Pundit (1) to the effect 
that a gift might be good without possession]. 

The judgment of their Lordships was delivered by 

Mr. Amber Alt. This is an appeal from a judg- 
ment and decree of the High Court of Calcutta pro- 
nounced in a suit which relates to the will of one 
Heramba Nath Ghose, a Hindu inhabitant of the town 
of Calcutta, subject to the Dayabhaga School, who died 
on the 10th of November 1907. 

The material portion of the will, which bears date 
the 26th June 1898, is in the following terms : — 

“ This is the last will and Testament of me Heramba Nath Ghose of 
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No, 45, Pathiiriaghata Street, Calcutta, son of Girindra Chunder Ghose, 
deceased zemindar. I revoke all prior testamentary writings and appoint my 
wife Srirnati Paritoshini Dasi to be the sole executrix of this my will. I 
hereby anthorize my said wife to adopt Dattaka pufcra. In case of death of 
an adopted son my said wife shall adopt one after another five sons in 
succession. If my said wife dies without adopting a son, or if such adopted 
son predeceases her without leaving any male issue, in such case my estate 
after the death of ray said wife shall pass to the sons of my sister Srimati 
Benodini Dasi who may be living at the time of my death/’ 

On the testator’s death his widow Paritoshini Dasi 
applied for and obtained probate of the will. The 
estate of Heramba accordingly vested in her as his 
legal representative and remained in her possession 
until her death three years later. It is alleged that in 
August 1909 she, in pursuance of the authority given 
to her by her deceased husband, adopted an infant of 
the name of Hem Chunder Dey. This child died on 
the lltli of March 1910 which was followed by the 
death of Paritoshini herself shortly after. 

The present suit was instituted on the 30th of 
March 1910 by Kissory Moni Dasi, the adoptive 
mother of Heramba, against the two sons of Benodini 
Dasi, his sister, for a declaration that in' the events 

(1) (1884) I. L. R. 11 Calc. 121 ; L. R. 11 I. A. 218. 
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that had happened the devise to them had failed, and 
that the testator’s estate had devolved on her. Kissorv 
Moni died in September following, whereupon one 
Trailokya Nath 6 hose, who alleged himself to be the 
next reversioner of the infant Hem Oh under was 
substituted in her place. Trailokya has died since the 
trial; and the present appellants are his son and. 
widow who represent him as his executor and execu- 
trix respectively. The fact of the adoption by Pari- 
toshini of the infant Hem Chuader was denied by the 
respondents, but the question has not been tried. Both 
the Courts in India have dealt with the case on. the 
assumption that the adoption was duly made as alleged 
by the plaintiff; and, on the construction of the will, 
have held that as the adopted son died without leav- 
ing male issue, on the death of the widow, the bequest 
to the sons of Benodini took effect and they accord- 
ingly dismissed the suit. 

The judgment of the High Court is challenged on 
two grounds : first , it is urged that on the adoption 
of the infant, the estate vested in him as full owner 
by virtue of the Hindu Law of inheritance, that he 
took it in his capacity of son and not as devisee under 
the will, and on his death the property devolved on 
his heirs. Consequently, it is contended, the executory 
devise in favour of the respondents failed completely. 
Secondly , it is contended that it fails also under the 
provisions of section 111 of the Indian Succession Act 
(X of 1865) which lias been made applicable to Hindus 
by the Hindu Wills Act of 1870. 

It is to be observed that the will iu this case does 
not infringe the rules which lay down the limitations 
on the testamentary powers of a Hindu. The bequest 
is to persons who were in existence at the time of the 
testator’s death, and he does not create any estate 
unknown to Hindu law. Before proceeding to examine 
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tlie will in order to discover the intentions of the I9i& 
testator, their Lordships desire to make one farther bhopendra 
observation, viz., that under the Dayabhaga, the 
testator has not only the power of authorizing his 
widow to adopt a son to him, and in case of the death 
of such adopted son, to make other adoptions in order 
to ensure the performance of those religious rites on 
which depend his salvation in after life, but he can 
attach to such authority a direction that her estate 
should not be interfered with or devested during her 
life, just as he can postpone the succession of his 
natural-born son by interposing a life estate. 

In the present case had the testator given to the 
widow a power to adopt without constituting her his 
executrix, she would have taken merely a widow’s in- 
terest which would have become devested on her ad- 
opting a son, It is clear, however, from the language 
of the will that the testator was anxious that there 
being no natural-born son, a son should be adopted 
who and whose male issue should duly perform those 
religious rites which are considered essential in the 
Hindu system for the salvation of the deceased. With 
this object he empowered her to make five successive 
adoptions and constituted her as his executrix to give 
effect to his wishes. If the first son so adopted died in 
her lifetime without leaving male issue, she had the 
power to adopt a second; or a third, fourth, or fifth, in 
case the second, third, or fourth also died without 
leaving male issue. Thus the power to adopt confided 
to the widow could not be exhausted so long as she 
was alive until the directions of the testator had been 
fully carried out. It is obvious that the estate could 
pass only to the son who survived her, or, in case of 
his death in her lifetime, to his male issue, if he left 
any. Otherwise the whole object with which the power 
was given to the widow for making the. adoptions 
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would be defeated. The estate was in the widow 
during her life ; the gift over is expressly declared to 
take effect after her decease in case of the failure of 
the adoptions without securing the object the testator 
had in view. Their Lordships conceive that a mere 
statement of the purpose of the testator which is 
apparent on the face of the will and of the con- 
sequences resulting from the contention advanced on 
behalf of the appellants, is sufficient to show its fallacy. 

The infant who was adopted by the widow died in 
her lifetime unmarried and without leaving any issue, 
and as she died a few days later she was unable to 
give further effect to the wishes of her deceased 
husband. On her death, therefore, the gift to the sons 
of Benodini, the testator’s sister named in the will, 
took effect, and the estate passed to them. But it has 
been strenuously contended that under the provisions 
of section 111 of the Indian Succession Act the bequest 
to them is void. That section runs as follows : — 

Where a legacy is given if a specified uncertain event shall happen, 
and no time is mentioned in the will for the occurrence of that event, the 
legacy cannot take effect unless such event happens before the period when 
the fund bequeathed is payable or distributable.” 

Section 111 embodies the rale enunciated in 
Edwards v. Edwards (1). The rule of construction 
laid down in that case has been considerably modified 
by later English decisions. The Indian Act, however, 
has given its statutory force. Even in Indians regards 
Hindus, its application is confined to special tracts 
such as the territories subject to the Lieutenant-Gover- 
nor of Bengal and the Presidency towns of Bombay 
and Madras. Their Lordships think that it should be 
applied only to cases strictly coming within its scope. 
In the present case the event on the occurrence of 
which the distribution was to take place is distinctly 

(1) (1852) 15 Beav. 361. 
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mentioned as being the death of the widow. That 
being so, the gift to the nephews is not affected by 
section 111 and must take effect. 

Their Lordships are of opinion that the judgments 
of the courts in India are correct and that this appeal 
should be dismissed with costs, and they will humbly 
advise His Majesty accordingly. 

Appeal dismissed. 
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Solicitor for the appellants : G. C. Farr. 

Solicitors for the respondents : Watkins 8f unter, 

j. v. w. 


CIVIL RULE. 


Before Mooleerjee and Roe JJ. 

INDIA GENERAL S.N. & R. Co., Ld. 1915 

V. June 9. 

LAL MOHAN SAHA.* 

Plaint — Form of plaint — Suit against Corporations — Defendant, misdescrip- 
tion of — Service on Colorations — Civil Procedure Code (4c£ V of 
1908 ) 0 . XXI A, rr. 1 and 2 — Practice. 

In a plaint filed against two companies, the defendant companies were 
described as “ the India General Steam Navigation and Kailway Company, 

Limited, and the Rivers Steam Navigation Company, Limited, by their joint 
agent A. E. Rogers ” and notice was served on Mr. Rogers. Subsequently 
Mr. Rogers retired from the service of companies and left the country. At 
the trial of this suit, the plaint was amended and Mr. Rogers' name was 
omitted from the title of the suit which was proceeded with against the 
two companies. 

Held, that the plaint as originally framed was in contravention of 
0. XXIN, r. 1 of the Code of Civil Procedure. 

® Civil Rule No. 689 of 1914, against the order of Kamala Nath Das, 

Small Cause Court Judge, Dacca, dated March 25, 1914. 
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Ram Das Sein v. Stephenson (1), Nubeen Chunder Paul v. Stephenson (2) 
and Campbell v, Jackson (3.) referred to. 

Held ) a’ so, that the amendment might stand, but the plaintiffs were 
bound to serve notices of the suit in the manner provided in 0. XXIX, r. 2, 
after the amendment had been made arid the suit properly constituted. 

Rule obtained by the India General Steam Navi- 
gation and Railway Company, Ld., and the Rivers 
Steam Navigation Company, Ld., the defendants. 

Five hundred bags of sugar were consigned by 
Messrs. Ralli Bros, to be carried by the India General 
Steam Navigation and Railway Company, Ld., and the 
Rivers Steam Navigation Company, Ld., from Calcutta 
to Naraingunge and the consignors transmitted the 
bill s-of- lading to one Lal Mohan Saha and others. The 
bags arrived partly torn and damaged and their weight 
was less than the bills of lading showed. The con- 
signees, thereupon, brought a suit in the Court of Small 
Causes at Dacca for recovery of damages against the 
carrying Companies and made Messrs. Ralli Bros, pro 
formd defendants. In their plaint they described the 
principal defendants as “ the India General Steam Navi- 
gation and Railway Company, Ld., and tire Rivers 
Steam Navigation Company, Ld., by their joint agent 
A. E. Rogers,” Mr. Rogers filed his written statement 
and pleaded that the suit was not maintainable against 
him. Mr. Rogers then retired from the service of the 
Companies and left the country. At the trial of the 
suit, the plaint was amended by expunging the name of 
A. E. Rogers from it and the case was proceeded with 
against the companies. A decree having been obtai ned 
on the 25th March 1914 experts, the defendants applied 
for and obtained a Rule in the High Court to show 
cause why the judgment and decree of the Court of 
Small Causes should not be set aside. 

(1) (1868) 10 W. B. 366. (2) (1871) 15 W. U. 534. 

(3) (1885) 1. L. E. 12 Calc. 41. 
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Baba Manmatha Nath Mookerjee, for tlie peti- 
tioners. This suit was badly framed and was in con- 
travention of the provisions of 0. XXIX, r. 1 of the 
Code of Civil Procedure. The Companies ought to 
have been made the real defendants in the suit instead 
of the joint agent: see Nubeen Chander Paul v. 
Stephenson (1) and Campbell v. Jackson (2). Assum- 
ing that the order for amendment of the plaint was 
properly granted and without admitting this fact) 
the two companies should have been served with 
notice in accordance with the provisions of 0. XXIX, 
r. 2 of the Code of Civil Procedure Furthermore, as 
one of the plaintiffs was dead and no substitution 
was made in the record, this suit in respect of that 
plaintiff has abated. 

Babu Prokas Chandra Majumdar, for the opposite 
party. Both the cases relied on by the petitioners 
differed in essential points from the present case and 
must be distinguished. In the one the Agent of the 
East Indian Railway Company, and in the other the 
manager of a Tea Company, was made the defendant. 
Only in portions of the plaints in those two cases 
reliefs seemed to have been sought against the Com- 
panies. Moreover, in Campbell v. Jackson (2) the 
defendant Company apparently was not registered as 
a corporation under the Indian Companies Act. In 
the title of the present suit the companies were named 
first and then followed the words “by their joint 
agent, A. E. Rogers,” and throughout the plaint in 
clear and unambiguous language every reference was 
to the companies and every relief claimed was against 
them. The insertion of the name of A. E. Rogers was 
to indicate the name of the person on whom the 
summons was to be served and it would appear from 
the written statement that he contested the suit on the 

(1) (1871) 15 W. R. 534. (2) (1885) I. L. R. 12 Calc. 41. 
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1915 merits. Evidence was gone into on the merits and 
India no party seemed to have been misled by any vagueness 
S N F &R A Co. ’• n ^ ie description. As regards the second point, the 
v. plaintiffs were firms and under 0. XXX, r. 4 of the 
LA L s f H ° A H AX Code of Civil Procedure no substitution was necessary. 

Baba Manmatha Nath Mookerjee was not called 
upon to reply. 

Mookebjee and Roe JJ. This Rule was issued on 
the application of two of the defendants in the suit 
tried by the Court below. The plaintiff’s opposite 
party instituted the suit against the India General 
Steam Navigation and Railway Company and the 
Rivers Steam Navigation Company for the recovery of 
damages on account of short delivery of goods com- 
mitted to their care for transmission by them as public 
carriers. The third defendant, who was the consignor 
of the goods, was joined as a matter of form and no 
claim was made against him. The plaintiffs described 
the principal defendants as the India General Navi- 
gation and Railway Company and the Rivers Steam 
Navigation Company by their joint agent, Mr. A. E. 
Rogers. Mr. Rogers entered appearance and pleaded 
that the suit was not maintainable against him. 
When the case came on for trial, it was represented to 
the Court on behalf of Mr. Rogers that lie had retired 
from the service of the companies mentioned and had 
in fact left the country. The plaintiffs thereupon 
applied to the Court for leave to omit the name of 
Mr. Rogers from the plaint. This application was 
granted and the suit was decreed ex parte as if it had 
been instituted properly against the two Companies. 
We are now invited to set aside this decree on the 
ground that the suit as brought was framed in contra- 
vention of rule 1 of Order XXIX of the Code of Civil 
Procedure ; and that if the application for amendment 
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of the plaint wap properly granted, the two Companies 
should have been served in accordance with rule 2 of 
Order XXIX. In support of this view, reliance has 
been placed upon the cases of Ram Das Sein v. 
Stephenson (1), Nubeen Chunder Paul v. Stephen- 
son (2) and Campbell v. Jackson (3). 

There is no room for controversy that the plaint as 
originally framed was in contravention of rule 1 of 
Order XXIX. But on behalf of the opposite party, an 
ingenious argument has been put forward that the suit 
was in essence brought against the two companies and 
that the plaintiffs mentioned the name of Mr. Rogers 
as the person upon whom the process was to be served. 
There is obviously no foundation for this theory. The 
suit was substantially against Mr. Rogers, although 
he was sued in his capacity as joint agent of the 
two companies mentioned. The suit, however, should 
have been framed as one against the two Companies 
described by their proper names, as is clear from the 
decisions mentioned. There is plainly no excuse for 
the mistaken course deliberately adopted by the plaint- 
iffs. Even a casual examination of the forms of plead- 
ings appended to the Code of Civil Procedure makes it 
manifest that the suit was not properly framed; this 
form is identical with what was contained in section 26 
of the Code of Civil Procedure of 1859. In the cir- 
cumstances of this case, as no question of limitation 
arises even if the suit be taken to have been instituted 
against the two Companies on the date when the plaint 
was allowed to be amended, we are of opinion that the 
amendment may stand. But the plaintiffs were bound 
to serve notices of the suit in the manner provided in 
rule 2 of Order XXIX after the amendment had been 
made and the suit properly constituted. There is, 

(!) (1868) 10 W. II. 366. (2) (1871) 15 W. 11. 534. 

(3) (1885) I. L. R. 12 Calc. 41. 
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moreover, nothing to show that Mr. Rogers was in 
respect of each of the two Companies, a person entitled 
to receive notice under the provisions of that rule. 
It is needless, however, to deal with this aspect of 
the case in detail, because Mr. Rogers, it is conceded, 
is no longer connected with either Company. 

The result is that this Rule is made absolute and 
the decree of the Small Cause Court Judge set aside. 
The case will be remitted to the Court below in order 
that the plaintiffs may proceed in accordance with law 
to serve the defendants, and then to have this suit 
tried afresh. We may add that a question has been 
raised before us as to the effect of the death of one of 
the plaintiffs during the pendency of the suit in the 
Court below; this wi 1 L be determined by the Small 
Cause Court Judge when he takes up the case for final 
disposal. The petitioners are entitled to their costs in 
this Court. 


0. M. 


Ruin absolute. 
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APPEAL FROM ORIGINAL CIVIL. 

Before Sa?iderson C.J , Vdoodroffe and Hooker jee JJ. 

KASSIM E BRA HIM SALEJI 

i: v. 

JOHURMULL K HEMKA .* 

Sammons , service of — Substituted service — '"Due and reasonable diligence ” 

— Practice — Appeal from order refusing to set aside ex parte decree — 

Civil Procedure Code (Act V of 1 90S), 0. V , rr. 12, 17: 0. IX , r. 13- 

Costs. 

For substituted service of summons to be effective, it is essential that 
the requirements of the rules of the Code should be strictly observed. 

Knowledge of the institution of the suit, derived by the defendant 
it., aliunde is not sufficient in the absence of proper service of the summons. 

Where the serving officer on three separate occasions went to the. 
place of business of the defendant’s firm, under the erroneous belief that 
it was his ordinary place of residence, and asked for the defendant and, 
on not finding him, posted a copy of the writ of summons on the outer 
door of the premises : — 

Held , that this was not sufficient service. Proper enquiries and real 
and substantial effort should be made to find out when and where the 
defendant is likely to be found. 

Cohen v. Nursing Dass Auddy ( l) followed. 

Appeal by the defendant Kassim Ebrahim Saleji 
from the order of IMAM J. 

This was an appeal from an order refusing to set 
^ aside an ex parte decree. 

On. the 18th July 1914, a suit was instituted by 
Johurmull Khemka against the defendant for the 
specific performance of an agreement for the sale of 
the premises No. 98, Harrison Road, in Calcutta. The 

\ 

“ Appeal from Original Civil No. 17 of 1915 in suit No. 872 of 1914. 

(1) (1892) I. L. R. 19 Calc. 201. 

* 


1915 
Nov. 25, 
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defendant did not enter appearance and the matter 
came on as an undefended cause. In the affidavit of 
service of summons sworn by Sitaram, a gomasta of 
the plaintiff, and Ishak the Sheriff’s peon, it was 
deposed that Sitaram knew the defendant and the house 
and premises No. I, Amratollah Street in Calcutta, 
“ where the defendant ordinarily lives and resides,” 
and that on the 1st, 3rd and 4th August 1914 the 
respondents went to the premises for the purpose of 
serving the writ of summons, and called aloud the 
defendant’s .name, but did not find the defendant or 
any agent empowered to accept service, or any adult 
male member of his family and thereupon, on the 4th 
August, a copy of the writ together with a Bengali 
translation thereof was affixed to the outer door of the 
premises. On the 9 th December an ex parte decree 
was passed against the defendant. 

On the 17tli February 1915, the defendant filed a 
petition praying for an order that the ex parte decree 
should be set aside and the suit restored on the ground 
that the writ of summons had not been served on 
him. The defendant alleged that he came to know of 
the decree, only on receipt of a letter from the plaint- 
iff’s attorney, dated the 22nd January 1915. The 
defendant further deposed that he never resided at 
No. 1, Amratolla Lane, and that the premises were the 
place of business of the firm of Ebrahim Soleman 
Saleji and Co., of which firm he was a partner. 

The defendant’s petition was supported by the 
affidavit of a durivan employed on the premises who 
denied that any one called out the defendant’s name at 
the premises on the 1st, 3rd or 4th August 1914. 

In his affidavit, in reply, the plaintiff alleged that on 
the 27th July 1914 his attorney wrote and sent a letter 
to the defendant’s attorney intimating the institution 
of the suit and enquiring whether the latter would 


449 


VOL. XLIIL] CALCUTTA SERIES. 

accept service on belialf of tlie defendant, and that no 1915 
reply was received thereto. In a further affidavit, Kassim 

Ishak deposed that on each of the three days that he 
went to the premises he enquired of the durivan at the 
gate (whose name he did not know) whether the defend- 
ant was inside the house and was informed that the 
defendant was not present ; he thereupon entered the 
office room and made the same enquiry of a Mahom- 
edan gentleman (whose name he did not know) and 
on receiving a similar reply, he called out the name of 
the defendant aloud. On the 3rd day Ishak affixed 
the writ of summons in the presence of the durivan. 

On the 3rd March 1915, Imam J. dismissed the 
application, observing as follows : — 

“ Tins application is for setting aside an ex parte decree passed in 
a suit that was undefended. The defendant in his sworn petition has 
stated that the service of summons on him had not been effected and in 
consequence of the deficiency of service In could not be present at the trial 
of the suit. The affidavits of Sitaram a servant of the plaintiff, md the 
bailiff are positive in their statements that the summons had been taken by 
the bailiff in the company of the plaintiff’s servant to premises No. 1, 

Amratolla Street, where the defendant carries on his business and on the 
defendant not being found in spite of search made on three consecutive days 
service was effected by affixing the summons at the outer door of tlie house. 

It appears that soon after the institution of the suit the plaintiff’s attorne} r 
Babu Debi Prosad Khaitan communicated the fact of the institution of the 
suit to Mr. J. 0. l>utt the attorney on behalf of the defendant in tlie present 
matter enquiring of him if he would accept service of summons on behalf of 
the defendant who had been his client in the matter out of which the suit had 
arisen. To that letter Babu Debi Prosad Khaitan received no reply, but it 
lias been acknowledged by the assistant of Mr. J. C. Dutt that the letter was 
received and copy of it was forwarded to the defendant. In the petition 
no reference to the receipt of the letter lias been made and no admission 
as to tlie knowledge of the defendant concerning the institution of the 
suit has been made. The petition merely refers to the fact of the passing 
of the decree and reading it carefully one comes to the conclusion that all 
reference to any knowledge concerning the institution of the suit has been 
advisedly avoided. On behalf of the petitioner ouly one ground for setting 
aside this ex. parte decree has been urged and that is that the summons had 
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not been duly served. The question resolves itself into one consideration 
only namely whether the summons had been served or not, and for this the 
affidavits of Sitaram and Isliak come to furnish a sufficient answer. I see 
no reason to disbelieve the statement these two persons have made in their 
affidavits ; in fact tliere is every indication of their truthfulness. The 
application is dismissed with costs.” 

From this order the defendant appealed. 

Mr. B. C. Mifter '(With him Mr. ,S. 0. Hoy), for the 
appellant. 

Mr. H. D. Bose (with him Mr. K. P. Khailan), for 
the respondent. 

Mr. Bose took the preliminary objection that the 
appeal did not lie. He contended that the High Court 
in its appellate jurisdiction can entertain an appeal 
from the Original Side only by virtue of section 15 of 
the Letters Patent, and not under powers conferred by 
the Civil Procedure Code. An order refusing to set 
aside an ex parte decree was not a judgment within 
section 15 of the Letters Patent. Order XII, r. 1 applies 
only to appeals to the High Court from Mofassi! 
Courts: Hurrish Chunder Chowdhry v. Kalisimdari 
Debt (1), Toolsee Money D tssee v. Sadevi Dassee (2). 
The Justice of the Peace for Calcutta v. The Oriental 
Gas Co. (3). 

[Their Lordships not being prepared to admit 
the preliminary objection, it was not pressed further.] 

Mr. B. C. Mitter. The learned Judge was in error 
and should have set aside the ex parte decree under 
Order IX, rale 13 of the Code ou the ground that the 
summons was not duly served. The requirements of 
Order V, rule 17 were not satisfied for service to be 
affected by substituted service : Cohen v. Nursing 
Bass Auddy (4). Knowledge of the institution of the 

(1) (1882) I. L. R. 9 Calc. 482. (3) (1872) 8 B. L. R. 433. 

(2) (1899) T. L. R. 26 Calc. 361. (4) (1892) I. L. R. 19 Calc. 201. 
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suit derived by the defendant aliunde, did not dis- 
pense with the necessity of proper service. 

Mr. Bose. The usual practice was followed in 
attempting to serve the defendant personally, and on 
failing to find him substituted service was resorted to. 
The requirements of the Code have been substantially 
fulfilled. Under rule 17 of Order V of the new Code, 
substituted service can be effected equally well at the 
defendant’s place of business as at his residence. The 
defendant was well aware of the institution of the 
suit before the decree was passed. 

Sanderson C.J. This appeal is from, an order 
made by Mr. Justice Hassan Imam on the 3rd of March 
in this year, in which lie refused to set aside a decree 
for specific performance of an agreement between the 
plaintiff and defendant. The decree was made on the 
9th of December 1914, and it was made ex parte, the 
defendant not being present or taking any part in the 
proceedings. Then in consequence of a letter which 
was dated the 22nd January 1915, and written by the 
plaintiff’s solicitor, to the defendant, an application 
was made to Mr. Justice Imam to set aside the decree 
on the ground that the writ of summons had not been 
served upon the defendant. The learned Judge refused 
to set aside the decree and this is an appeal from his 
judgment. 

Now, the service was supported in the first instance 
upon an affidavit in the usual form which is to be 
found at page 15 of the paper book, in which one 
Sitaram who was employed by the plaintiff and 
another, Ishalc, who was in the employ of the Sheriff 
of Calcutta, swore that they had been to the defendant’s 
house where he ordinarily lived and resided on the 1st, 
3rd and 4th day of August, that they could not find 
him there; that they could not see any adult male 
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member of bis family, that they had called out liis 
name in the usual way but' got no response and that 
thereupon the writ bad been posted upon the premises, 
and it was upon that affidavit of service that the 
learned Judge of the Court of first instance proceeded 
to give bis decree. 

Now. it turns out that the defendant did not reside 
at tbe premises, which are mentioned in the affidavits 
namely, No. 1, Amratolla Lane, in Calcutta. What 
took place was that these two men, whose names I 
have already mentioned, one in the employ of the 
plaintiff and the other in the employ of tbe Sheriff of 
Calcutta, went to the place where the defendant carried 
on business with his partner, and tried to find him 
there on the days in question, that the bailiff went into 
the business premises and saw somebody seated on a 
chair on each occasion, who told him that the defend- 
ant was not at that time at the place, and that then 
having cried aloud his name three times he posted 
the writ of summons upon the premises. The question 
is whether that is sufficient service. I may say 7 at once 
that in one sense I regret that we have to allow this 
appeal because I have not much doubt in my 7 mind, 
speaking for myself, that the institution of these pro- 
ceedings did come to the knowledge of the defendant, 
and I do not think that the defendant has any 7 merits 
in this application. But that is not the question. If 
I were to decide that what was done in this case was 
sufficient service of the writ, it might be taken as a 
precedent on other occasions. Inasmuch as I do not 
consider that what was done in this case was sufficient 
service, it would not be right for us to say that it was 
sufficient service, because we are strongly of opinion 
that the defendant knew of the issue of the writ. In 
my judgment, where it is a question of substituted 
service, and the defendant has not been served person- 
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ally, it is most essential that the requirements of the 
rules should be strictly observed in all respects. 

Now, the rules which are material to this matter 
have already been referred to and I only intend to 
refer to them quite shortly. The first is Order V, r. 12 
which says, “wherever it is practicable, service shall 
be made on the defendant in person, unless he has an 
agent empowered to accept service, in which case 
service on such agent shall be sufficient.” Now, in this 
case there is no doubt that service upon the defend- 
ant was not made personally, nor was it made upon 
an agent empowered to accept service. It is quite 
true that a letter was written by the plaintiff’s 
attorney to a gentleman who was acting in respect of 
the dispute about these premises on behalf of the 
defendant, but that does not empower him to accept 
service, and unless he has authority from his client to 
accept service and does accept service, the mere fact 
that plaintiff’s attorney writes to the defendants’ 
attorney saying, “ Will you accept service,” and lie 
receives no reply, in my opinion, is not sufficient. 
Therefore, it does not come within r. 12. 

The next rule which is really material is Order V, 
r. 17. That has already been read by Mr. Bose, but I 
will read it again in part for the purpose of making 

my judgment intelligible. It says “ 

Where the serving officer, after using all due and 
reasonable diligence, cannot find the defendant, and 
there is no agent empowered to accept service of the 
summons on his behalf, nor any other person on whom 
service can be made, the serving officer shall affix a 
copy of the summons on the outer door or some other 
conspicuous part of the house in which the defendant 
ordinarily resides or carries on business or personally 
works for gain and shall then return the original to 
the Court . . . . . . .” Now, the question in 
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this case is whether the facts as set out in two or three 
affidavits which have been referred to by Mr. Bose, 
show that the serving officer used all due and reason- 
able diligence. In my opinion it would be dangerous 
for this Court to hold that the facts set out there show 
that all due and reasonable diligence was used. One 
must remember that the first affidavit represented that 
the serving officer had gone to the defendant’s dwelling 
house and tried to find him on three separate occasions, 
that he could not find him or any adult male member 
of the family and that he then proceeded to call out, 
outside the house, the name of the defendant and then 
posted a copy of the writ upon the premises of the 
defendant. This is one thing. But it turns out that a 
very different matter occurred. The serving officer 
went to the defendant’s place of business, where he 
carries on business with his partner. There is no 
mention in the affidavit that the defendant resides 
there. In fact the defendant swears that lie does not 
ordinarily reside there and, I am not prepared to hold 
that merely going to a man’s place of business on three 
separate days, — a place of business, where he carries 
on business with other partners and where lie may or 
may not be on these particular days or at the particu- 
lar time of the day — and merely asking for him and 
then when he does not find him, posting a copy of the 
writ on the outer door of the premises is sufficient 
service. I may adopt the very excellent common 
sense rule laid down by one of my predecessors, Chief 
Justice Sir Comer Petheram. It is this : he says, “ It is 
true that you may go to a man’s house and not find him, 
but that is not attempting to find him. You should go 
to his house, make enquiries and if necessary follow 
him. You should make enquiries, to find out when he 
is likely to be at home and go tq the house at a time 
when he can be found. Before service like this can be 
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effected it must be shown that proper efforts have 
been madcTto find out when and where the defendant 
is likely to be found — not as seems to be done in this 
country to go to his house in a perfunctory way. ” 
I lay stress upon the words perfunctory way : 
Cohen v. Nursing Dass Auddy (J ). Now those are the 
words used by Chief Justice Sir Comer Petheram when 
lie was dealing with a case where service was attempt- 
ed to be made on a man at his dwelling house. I 
think that remark will apply d fortiori to this case 
where service was effected in a perfunctory manner 
by going to a man’s place of business where he carries 
on business with a partner and where he may be or 
may not be on those days. As has been said, it is a very 
good rule to follow that proper enquiries and real and 
substantial effort not in a perfunctory way should be 
made to find out when and where the defendant is 
likely to be found. 

' Under these circumstances I think that although, 
as I have said before, I have no sympathy with the 
defendant, but having regard to the fact that if we 
allowed this service to pass we. might be approving 
something which would be taken as a precedent which 
in my opinion should not be taken as a precedent, 
I think that the appeal should be allowed and we will 
hear Mr. Mi t ter on the question of costs. 

(After discussion.) We think that the proper order 
in this case is that the appeal will be allowed upon the 
undertaking by Mr. Hitter that no further service of 
the writ will be necessary. The suit will of course be 
restored. 

The costs of the application before Mr. Justice 
Imam to set aside the decree will be costs in the cause 
and each party will bear the costs of this appeal; 

(i) (1892) I. L. 11. 19 Calc. 201. 
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any costs if already paid by the appellant will be 
refunded. 

Woodroffe J. I agree that the appeal should be 
decreed. As there is no question in this case that the 
respondent did not go to the house of residence, it can- 
not he said that ail due and reasonable diligence was 
used to find the defendant. The fact that the plaintiff 
went to the house where summons was posted under 
the impression that it was the defendant’s place of 
residence which it was not, indicates an intent and 
knowledge that the defendant was likely to be found 
at his place of residence though in fact no search 
was made there. That the defendant had otherwise 
knowledge of the institution of the suit is highly 
probable. But that is not sufficient, if service is not 
formally proved. 

I would like to add that the decision referred to 
by the Chief Justice, Cohen v. Nursing Dass Auddy 
(1) was followed by Sir Lawrence Jenkins C.J., and 
myself in an unreported decision in appeal from Order 
No. 75 of 1912, dated the 28th November 1913. 

MOOKERJEE J. I am of opinion that the order of 
Mr. Justice Imam cannot be supported. The question 
for determination is, whether the appellant as an 
applicant who seeks to set aside a decree made ex parte 
against him has satisfied the Court within the meaning 
of r. 13 of Order IX, of the Code that the summons in 
the suit was not duly served upon him. The answer 
depends upon the true construction of rr. 12 and, 
17 of Order V. Rule 12 recognises the fundamental 
proposition that whenever practicable service shall 
be made on the defendant in person, unless he has an 
agent empowered to accept service, in which case 
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service upon such agent shall be sufficient. The 
present case does not fall within the exception, as it 
is not suggested that the defendant had an agent 
empowered to accept service. The notice given to Mr. 
Dutfc, who had acted as his attorney on a previous 
occasion, was also clearly insufficient, and reliance lias 
not been placed thereon in support of the order under 
appeal. The question consequently arises whether 
service was made in fulfilment of the requirements 
of r. 17. That rule — I quote only so much of it as is 
relevant for our present purpose — provides that where 
the serving officer, after using all due and reasonable 
diligence, cannot find the defendant, he shall affix 
a copy of the summons on the outer door or some 
other conspicuous part of the house in which the 
defendant ordinarily resides, or carries on business, 
or personally works for gain. Here the plaintiff 
caused the notice to be affixed on the house at No. 1 
Amratolia Lane. The plaintiff erroneously assumed 
that the defendant ordinarily resided there ; as a matter 
of fact it was not his residence ; but in that house 
business was carried on by a firm whereof the defend- 
ant was a partner. In these circumstances, can we 
say that the plaintiff used all due and reasonable dili- 
gence to find the defendant ; if he did not, the service 
in the mode in which it was effected was not in ful- 
filment of the requirements of the Code. In my 
opinion, the answer must be in the negative. I am not 
prepared to affirm the proposition that if the plaintiff 
makes no effort whatever to find the defendant in the 
place where he ordinarily resides and not finding 
him where he carries on business along with others, 
affixes the summons upon a conspicuous part of the 
business premises, the requirements of the Code are 
satisfied : Cohen v. Nursing Dass Anilely (1). Indeed, 
(1) (1892) I. L It. 19 Gala 201. 
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the plaintiff has not proceeded on the theory that it 
was permissible under the law to serve summons in 
this manner. He acted on the footing that the defend- 
ant actually resided in the premises to which the sum- 
mons was taken. He now discovers that he was under 
a misapprehension, and is consequently driven to 
maintain a position which is absolutely untenable. 
There is thus no escape from the conclusion that the 
summons was not duly served. It has finally been 
argued that there are ample indications that the 
defendant was aware of the institution of the suit 
against him. But this is plainly of no real assistance 
to the respondent, for if the summons was not duly 
served, as I hold it was not, the defendant is entitled 
under Order IX, r. 13 to have the ex parte decree set 
aside as against him.' Consequently this appeal must 
be allowed and the application to set aside t he ex parte 
decree granted. 

Appeal allowed. 

Attorney for the appellant: J. 0. Dutt. 

Attorney for the respondent: D. P, Khaitan. 
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Before Fletcher and Richardson JJ. 

PARMESHWAR DUBE 

v. 

GOB IND DUBE.* 

Hinlu Law ~ Partition — Mitakshara — Joint Family — Karta — Form, of 
account to be directed against the learta on a partition . 

In an ordinary suit for partition of joint family property, in the 
absence of fraud or other improper conduct, the only account the karta is 
liable for is as to the existing state of the property divisible, and the 
enquiry directed by the Court must he in the manner usually adopted to 
d'scover what in fact the property now consists of. 

Chuckun La,U Singh v. Poran Ghunder Singh(\), Konerrav v. Gurrav (2), 
Raja Setrucherla Bamahhadra v. Baja Setrucherla Virabhadra Suryanara- 
ya?ia( 3), Narayan bin Babaji v. Nathaji Durgaji M arwad i(4), Balakrishna 
Iyer v. Muthnsami Iyer (5) and Shookmoy Chandra Das v. Monoharri 
Dassi (6) referred to. 

Obhoy Chunder Roy Chowdhry v. Pearce Mohun Gooho( 7) and Damodur- 
das Maneklal v. Uttamram Maueklal (8) explained. 

Appeal by the defendants, Parmesbwar Dube and 
others. 

This appeal arose out of a suit brought by some 
members of a joint Mitakshara Hindu, family against 
the other members thereof for partition of the joint 
family property and for an order that the defendant 

* Appeal from Original Decree, No. 48 of 1 318, against tlie decree of 
Amrita Lai Palit, Subordinate Judge of Mozaflarpur, dated Jan. 31, 1913. 

(1) (1868) 9 W. I!. 483. (3) (1908) I. L. R. 32 Mad. 271. 

(2) (1881) I. L. It. 5 Bom. 589. (6) (18851 I. L. R. 11 Calc. 684 ; 

(3) (1899) I. L. It. 22 Mad. 470 ; L. R. 12 1. A. 103, 111 

L It. 26 I. A. 167. (7) (1870) 13 W. R. (F. 15.) 75 ; 

(4) (1903) I. L. R. 28 Rom. 201. 5 B. L R. 347. 

(8) (1892) 1. L. It. 17 Rom. 271. 
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No. 1, who was the karta of the joint family, do submit 
an account, in respect of the income received in cash 
and in kind from the joint family properties, as well 
as in respect of the outstandings, hard cash, etc., from 
8th 8a wan 1283, that is the date when t lie defendant 
No. 1 became Icarta, to the date of the preliminary 
decree in the suit. The main defence to the action 
was that a partition had taken place between the 
parties in 1305 and that the plaintiffs and the defend- 
ants were not in joint possession of any property as 
members of a joint Hindu family. The Subordinate 
Judge came to the conclusion that no partition had 
in fact taken place between the parties and that they 
were still joint. He accordingly passed a decree for 
partition and for the rendering of an account by 
the defendant No. 1 to the plaintiffs. He held the 
defendant No. 1 was liable to render accounts from 8th 
Sawan 1283, corresponding to 14th July 1876, in respect 
of all sums received by him and also in respect of all 
sorts of business relating to the joint family, and 
directed that a Commissioner be appointed for taking 
the accounts and making the partition. 

Sir Rashbehary Ghose (with him Balm Goar 
Chandra Pal), for the appellants. The defendant 
No. 1 is not bound to account for all years from 1876 
The plaintiff Gobind Dube came of age in 1880 or 
1890, and since then he had access to the accounts: 
Chuckun hall Singli v. Poran Chunder Singh (1). In 
a joint Hindu family the karta is not in the position 
of a trustee. You can take into account only the ex- 
isting assets: Mayne’s Hindu Law, section 294, Treve- 
lyan’s Hindu Law, page 261 ; Konerrav v. Gurrav (2) 
Raja Setrucherta Ramabhadra v. Raja Satrucherla 
Virabhadra Suryanarayana (3), Maryan bin Babaji 

(1) (1868) 9W. B. 483. (3) (1899) I. L. If. 22 Mad. 470 ; 

(2) (1881) I. L. It. 5 Bora. 589. L. It. 26 I. A. 167. 
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y. Nathaji Darya ji. Marwadi ( 1), Bhoivani Proshacl 
Shahu v. Jugtjernath, Shahu (2). In this case the 
plaintiffs attempted to prove that certain specific pro- 
perties were part of the joint family property and fail- 
ed and they cannot now bo allowed to claim a general 
account : Balakrishna Iyer v. Muthusami Iyer (3). 

Dr.Dwarka Noth Mitter (with him Banu Buikunta 
Nath Mitter , Baba Shivanandan Boy and Balm 
Baidyanath Nary an Singh), for the respondents. I 
contend that the position of a joint family manager is 
that of a trustee. I ask for an enquiry into the income 
and expenditure from 1876. You can not find out what 
the property is at present, unless you know what the 
assets were in 1876. On the authorities the defendant 
is certainly bound to account for the existing assets. 
Besides the cases cited by Sir Rashbehary Ghose, 1 
refer your Lordships to the cases of Obhoy Chunder 
Roy Chowdhry v. Pearee Mohun Gooho (4) and Damo- 
dartlas Mane/dal v. Ot/amram Maneklal (5). 

Cur. adv. viilt. 

Fletcher J. This is an appeal by the defendants 
against the judgment of the learned Subordinate Judge 
of Mozaffarpur, dated the 31st of January 1913. 

The plaintiffs brought, the present, suit for partition. 
The defence was that a partition took place between 
the parties in the year 1306. 

The learned Judge found that there was no supb 
partition. The defendants called a considerable body 
of evidence to prove the story set up by them. The 
learned Judge, however, remarked “The story of divi- 
sion and separation in 1305 is therefore a myth 

I entirely disbelieve the witnesses examined by the 

(1) (1903) I. L. R. 28 Bom. 201. (4) (1870) 13 W. R. (F. B.) 75 ; 

(2) (1909) 13 C. W. N. 30P. 5 B. L. U. 347. 

(3) (1908) I. L, R. 32 Mad. 271. (5) (1892) I. L. R. 17 Bom. 271. 
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defendants and find that there was no partition in 
1305.” The defendants have asked us to dissent from 
this finding of fact by the learned Judge. In the first 
place, it seems highly improbable that the partition, if 
there had been one, could have taken place as long ago 
as the year 1305. No reason is given why a partition 
should have taken place at that date. There is no 
document from which, it could be inferred that a parti- 
tion took place as long ago as the year 1305. The 
story set up by the plaintiffs that the plaintiff Notl 
separated in mess from the defendants in 1309 has 
been accepted by the Judge, and so far as I could 
gather from the learned vakil of the defendants appei- 
ants, he only faintly challenged the fact that the 
separation in mess took place in 1309. But he asked 
us to use the separation in mess in 1309 as proof, or 
at any rate very strong evidence, of a partition. The 
case of the defendants is not, however, that there was 
a partition in 1309 and they must stand or fall by the 
case they put forward in their oral evidence. The 
defendants have kept back the hooks of account. The 
books would be of the greatest value, if they had been 
produced. Take for instance the question as to the 
expenses of marrying the daughters of the plaintiff 
No. 1. The case of the defendants was that the plaint- 
iff No. 1 had raised a loan to marry his third daughter. 
The answer of the plaintiff No. 1 was that it was true 
that he borrowed money to marry his third daughter; 
hut that his other two daughters were married at the 
expense of the family in 1305 and 1309. This, if true, 
shows that there could not have been a partition in 
-1305. The defendants by the production of the books 
of account could easily have shown whether or not the 
statement of the plaintiff No. 1 was correct. 

Then the defendants produced certain sheahas in 
order to prove that the plaintiffs were in receipt of 
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tlieir share of the rents and profits from 1305. There i 9 *5 
can be little doubt that the learned Judge arrived at a parmeshwar 
correct conclusion when he found that these papers Dcbk 

■ ■■ ■■ t?* ■ ' . 

were fabricated . Gobind 


Then again it is admitted that after the date of the 
alleged partition the plaintiff No. 1 and the defendants I 
have brought suits jointly to recover rent in a rrear. 
Further, it is not shown that, any portion of moneys 
that have been realised under any of these decrees was 
made over to the plaintiffs. The learned Judge also 
points out that the family clearly had a money-lend- 
ing business and it is not alleged that the amounts 
due by debtors were partitioned. 

The forms of the road-cess returns do not support 
the partition alleged by the defendants. The matters 
relied on by the defendants are first the separation in 
mess. No doubt this is a matter for consideration ; but 
it is not conclusive. Farther, the separation appears 
to have taken place in 1309. Then the lease to Dholi 
Factory and the mortgage to Mackenzie have been 
relied on. And also the application for registration 
by the plaintiff No. 1 for registration of his share in 
mouza Sardimal. The Lease and mortgage do no doubt 
suggest that the plaintiff No. 1 had a separate share ; 
but in neither of these documents is it stated that 
there had been a partition between the parties. 

With reference to the separate registration of the 
name of the plaintiff No. 1 under the provisions of the 
Land Registration Act, Sir Rashbeliary G-hose, who ap- 
peared for the appellants, very frankly informed us 
that we ought not to place too much stress on this 
matter, as he said, it was a matter within his own 
experience that in many cases of families governed by 
the Mitakshara law, applications were made for regis- 
tration of distinct shares when admittedly there had 
been no partition,. The appellants also rely on the 
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opening of a separate account, for payment of Govern- 
ment revenue by tlie plaintiff No. 1 with reference to 
certain of the mouzas. But this was only done after 
the defendants Nos. 1 and 2 had applied to have 
separate accounts opened in their names. Upon the 
whole I cannot find that on the documentary evidence 
the learned Judge ought to have believed the witnesses 
for the defendants who spoke to the actual partition 
in 1305. The onus of proving the partition was clearly 
on the defendants, and I am .not prepared to dissent 
from tlie finding of the learned Judge Hint they have 
failed to prove the partition alleged. The point. 
however, that was chiefly in debate before us was as 
to the form of account to be ordered against the karta. 
The learned Judge has ordered the defendant No. 1 
to render accounts from the year 1283 corresponding 
with the year 1876 that is the date wltfen the defend- 
ant No. 1 became karta. The plaintiff No. 1 attained 
majority in the year 1889 or 1890. The question is, 
therefore, what is the Usual form of account to direct 
against the karta of a Hindu joint family on a parti- 
tion. The cases are not very numerous on this matter 
and are not easy to reconcile. The family we are deal- 
ing with is governed by the Mitakshnra Law. The 
earliest authority is a decision of Phear J. in Chnckim 
Lull Singh v. Poran Ohunder Singh(l). This decision 
was explained by a Full Bench of this Court in 
Obhoy Ohunder Boy Ohoivdhry v. Peciree Mohun 
Gooho (2). But as I read the decision of the Full 
Bench the decision of Phear J. was not overruled. 
In the ease of Konerrav v. Gurrav (3), Melvill J. 
observed: “The ordinary rule, no doubt, is that the 
members of an undivided Hindu family, when making 
a partition, are entitled, not to an account of past 

(!) (1868) 9 W. It. ‘183. (2) (1870) 13 W. It. F. It. 75. 

(3) (1881)1. L. B. 5«Bom. 580. 
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transactions, but to a division of the family property 1915 
actually existing at the date of partition.” In the 
case of. Damodardas Maneklal v. ZJttamram Manek- 
lal (1), Sargent C. .T. commented on this decision. 

His view was that the form of the account depended 

on the circumstances of each particular case. The FletohebJ, 
learned Chief Justice seems, moreover, to have con- 
sidered that Melvili J. had laid down that the members 
of the family were bound to accept t. h e dear teds state- 
ment as to what the property consisted of. But 
Melvili J. was dealing with the form of the account 
not with the evidence tins karta should give to vouch 
or justify the account. In the case of Raja Setru- 
cherla Ramahhadra v. Raja Setrucherla Virabhadra 
S-uryan arayana (2), the Judicial Comm id ee of the 
Privy Council appear to have assumed that in a, 
partition the karta usually would only be liable to 
account as to the existing state of the property. In 
the case of Narayan bin Bahaji v. Nalhaji Durgaji 
Mar wadi (3), Glntndavarkar J. remarked: “If we 
allowed it, we should be acting contrary to the 
principle of law that in a partition suit no coparcener 
has any right to an account of past transactions.” 

A similar view was adopted in the Madras Higli 
Court in the case of Balakrishna Iyer v. Muthummi 
lyer{ 4). The result of these authorities I think is 
that in an ordinary suit for partition in the absence 
of fraud or other improper conduct, the only account 
the karta is liable for is as to the existing state of the 
property divisible. The parties have no right to look 
back and claim relief against past inequality of enjoy- 
ment of the members or other matters. 

But of course this does not mean that the parties 

(1) (1892) I. L. It. 17 Bom. 271, 279. (3) (1903) !. L. It. 28 Bom. 201. 
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are bound to accept the statement, of the karta as to 
what the proper ties consist of. That would not be 
an account at all. The karta is the accountable party 
and the enquiry directed by the Court must be con- 
ducted in the manner usually adopted to discover 
what in fact the property (not what the karta says it) 
now consists of. 

The decree of the lower Court must be varied by 
ordering an account of the existing state of joint 
property in lieu of that ordered by the learned Judge. 

The plaintiff No. 1 admits that he has received 
certain moneys forming a portion of the joint estate. 
The plaintiff No. 1 must account for these moneys. 

Subject to these remarks the judgment of the 
learned Judge in the Court below must be affirmed 
and the appeal dismissed. There will be no order 
as to the costs of the appeal to this Court. 

Richardson J. I am of the same opinion. As to 
the form of accounts, the order which we propose to 
make is supported by the case of Shookmoy Chandra 
Das v. Monoharri Dassi (1). 

A. K. R. Decree varied. 

(1) (1885) I. L. R. 11 Calc. C84 ; L. It. 12 I. A. 103, 111. 
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Before Moolcerjee and Beadier oft JJ. 

ATIMANNESSA BIBI 

=i : ' : i 

ABDUL SOBHAN* 

Wahf—Muiawalli — Matters connected with waif being religious matters — 
Descendant of the founder — Preferential claim to m u ta walliship — No 
right of inheritance — Qadi under the Mahomedan law exercising 
functions in relation to wahfs — His equivalent in the British Indian 
system of law — Position of the Subordinate Judge — District Judge , 
jurisdiction of. 

Though a descendant of the founder of a icahf property has a prefer- 
ential claim to the office of the muiawalli , he does not become mutausaUi 
by right of inheritance but has to be appointed such by the Qadi who may 
supersede him if he is not so qualified. No right of inheritance attaches to 
a religious endowment. 

Khajek Salimullah v. Abul Khair M. Mustafa (1), Sayad Abdula v. 
Sayad Zain (2), Moohummud SadUc v. Moohummud All (3) and Shahar 
Banoo v. Aga Mohomed (4) followed. 

Shama Char an v. Abdul Kabeer ( 5), In re Woozatunnessa Bibi (0), 
In re Halima Khatuu (7), Nimai Ckand v. Golam II ossein (8), 
Muhammed v. Syed Ahamed (9), Jamal v. Jamal (10), Baud Sha v. Ismai 
Sha (13), Baba v. A assaruddin (12), A.-G. v. Abdul Kadir (13), Kudralulla 

** Appeal from Appellate decree No. 3561 of 1911, against the decree 
of T. W, Richardson, District Judge of 24-Farganas, dated Sep. 18, 1911, 
reversing the decree of Pramatha Nath Chatter jee, Subordinate Judge of 
Alipur, dated March 9, 1911. 

(1) (1909) I. L. R. 37 Calc. 263. (7) (1910) L L. R. 37 Calc. 870. 

(2) (1888) I. L. R. 13 Born. 555. (8) (1909) I. L. R. 37 Gale. 179 ; 187. 

(3) (1798) 1 Mac. Sel. Rep. 22. (9) (1861) 1 Bom. II. C. R. 18. 

(4) (1906) L. R. 34 I. A, 46 ; (10) (1877) L L. R. 1 Bom. 633. 

I. L. R. 34 Calc. 118. (11) (1878) I, L, R. 3 Bom. 72. 

(5) (1898) 3 C. W. N. 158. (12) (1893) L L. R. 18 Bom. 103. - 

(6) (1908) L L. R. 36 Calc. 21. (13) (1894) L L. R. 18 Bom. 401. 
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v. Mah'ml Mohan (1), Mohammed v, Ahmed Bhai( 2), Ray id All v. All 
dan (H), Muhammad Abdul Majid v. Ahmed Saeed (4) referred to. 

Under the Mahomedan law that Qadi alone was competent to exercise 
authority in respect of waifs who was ho expressly authorised in his tetters 
patent. There was Home difference at opinion upon the question whether 
such express authority was needed where a person was explicitly appointed 
the Chief Qadi ; but even here the balance of opinion of jurists favours the 
view that power should be expressly conferred : on the Chief Qadi to validate 
the administration of waifs by him. There is also authority to show that 
the supreme authority in the State, by whom the Qadi is appointed, need 
not he a Mahomedan and although there is some divergence of opinion, 
there is also authority to show that the office of Qadi may be held by a 
non-Muslim for the decision of disputes between non-Muslims under 
Muslim protection. As this is a matter regarding religious usages and 
institutions within the meaning of section 15 of Regulation HT of 1793, 
the rights of the parties must be determined with regard to the provisions 
of the Mahomedan law on the subject, Tt follows, accordingly, that a 
Subordinate Judge, who has not been expressly authorised by the Govern- 
ment to exercise functions in connection with the administration of waifs, 
not competent to act in that behalf. Whether a District Judge has 
implied authority to exercise the functions performed by a Qadi under the 
Mahomeden law is doubtful. In respect of waifs which may he described 
as trusts created for public purposes of a religious nature within the 
meaning of sub-section (J) of section 92 of the Civil Procedure Code, 1908, 
the District Judge may be assumed to have been authorised to discharge 
the functions of a Qadi. The real difficulty aflses in the case of private 
waifs. It i* desirable that the Local Government should, to cover such 
cases, authorise either District Judges or Subordinate Judges or even 
judicial officers of a lower grade, if necessary, to excercise the functions 
of a Qadi. 

Second Append by Atimannessa Bibi, the plaintiff. 
This ajjpeal arises out of a suit for declaration 
that the plaintiff was entitled to be mutawalli and 
tor recovery of possession of the wakf property. 
The suit related to two plots of land, one of the 
area of about 12 cottas in area on a portion of 
which a mosque stood and another, a plot of tenanted 

(1) (1869) 4 B. L. R. 134, 169. 

(2) (1900) I. L. R. 25 Bora. 327. 


(3) (1912) I. L. R. 35 All. 98. 

(4) (1913) 11 All. L, J. 673. 
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land of the area of about a bigha and ten cottas. 
The plaintiffs case was that her great-grandfather, one 
Azinnuklin deceased, was the founder of the said 
mosque and that the other plot of land was dedicated 
by him for the support thereof and that she, as 
the direct descendant of the ivakif was entitled to be 
the mutawalli and that she had in fact been in charge 
of the ivakf after the surrender in her favour of the 
management by the heirs of the last mutawalli. , one 
Saburan Bibi deceased, who, according to her, were 
entrusted by her with the management of the endow- 
ment after the death of the said Saburan Bibi but she 
submitted, that the defendants and others, having 
brought a collusive suit, in the Court of the District 
Judge for the appointment of the defendant No. 3 as the 
mutawalli , have dispossessed her of a portion of the 
said tenanted plot and are interfering with her duties 
as mutawalli of the ivakf property. She sued for 
recovery of possession of the said portion and confirm- 
ation of possession in respect of the rest on the 
declaration of her title as mutawalli and for injunction 
and mesne profits. The defendants Nos. 1 and 3 only 
contested the suit. The others did not appear. The 
defendants Nos. 1 and 3 pleaded limitation, insuffi- 
ciency of stamp on the plaint, and misjoinder, ques- 
tioned the form of the suit and submitted that section 
92 of the Civil Procedure Code barred the suit, the 
endowment in suit being a public endowment. They 
further disputed the competency of the plaintiff: 
to be a mutawalli and her right to mesne profits. 

The Second Subordinate Judge decreed the suit. 
The defendant No. 3 then appealed to the District 
Judge who, reversing the decision of the Sub- 
ordinate Judge, allowed tlxe appeal and dismissed the 
suit with costs in both the Courts. Hence this second 
appeal. 'A': ■ 


Abdul 
Sob han, 
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Babu Umakali Mookerjee, Bobu Tarakishore 
Ctiawdhuri, Moulvi Mahomed Mustafa Khan and 
Balm Satish Chandra Mookerjee , for the appellant. 

Mr. Arthur Caspersz and Moulvi Waked Hossain , 
for the respondent. 
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Mookerjee J. The subject-matter of the litigation 
which has culminated in the appeal consists of im- 
moveable property dedicated as tvakf in or about the 
year 1836 by a Mahomedan named Azimuddin Mistri. 
A mosque was erected by the founder on a portion of 
the land and income for its maintenance is derived 
from the' remainder which is in tine occupation of 
tenants. Azimuddin constituted himself the first 
mutawalli and acted as such so long as he was alive. 
He appointed his grandson Imamuddin as the next 
mutawalli ; the latter executed a tawliatnama on the 
13th March 1854 whereby he appointed one Sekandar 
as his successor in the office of mutawalli with author- 
ity to appoint a successor. On the 1st December 1892, 
Sekandar, in the exercise of the power vested in him, 
appointed his daughter, Saburan Bibi as mutawalli ; 
she performed the duties of the office for over seven 
years and died in the year 1900, without appointing 
anyone as mutawalli. Two brothers of Saburan, Yakub 
and Yasin by name, however, took possession of the 
wakf properties and administered them for a term of 
seven, years. On the 22nd February 1907, Yakub and 
Yasin executed a deed of relinquishment in favour of 
‘the plaintiff, Atimannessa Bibi, daughter of Imam- 
uddin, the grandson of Azimuddin. In this deed they 
admitted that as the sole surviving descendant of the 
founder she had a preferential claim to the office of 
mutawalli. Immediately after this, there was a 
scramble for the possession of the wakf properties 
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and on the 22nd July 1907, a suit was instituted, with 1915 
the consent of the Advocate-General, under section 
539 of the Civil Procedure Code of 1882, in the Court 
of the District Judge, by persons who claimed to be 
interested in the due administration of this religious 
trust. The assistance of the Court was sought, as MookekjeeJ, 
it could only have been sought, on the allegation 
that the trust had been created for public purposes. 

The three sons of Sekandar were originally joined 
as defendants. The present plaintiff subsequently 
applied to be made a defendant, but as she alleged 
that the wakf constituted a private trust not affected 
by section 539, her application was refused on the 
authority ot the decision in Budh Singh v. Nirad- 
haran (1). As the original defendant did not deny 
that the trust was a public one within the mean- 
ing of section 539, the suit as against them was 
tried in due course, and one Abdus Sobhan, who had 
married the daughter of Kariman a son of Sekandar, 
was appointed mutawalli on the 28th May 1908. The 
District Judge, however, expressed the opinion that 
he had a very strong suspicion that the suit was 
purely collusive and had been brought to defeat Ati- 
mannessa. On the 16th March 1910, she commenced 
the suit for declaration of her title as mutawalli ot this 
trust, which she alleged, was a private wakf \ and also 
for an injunction to restrain the defendants (in which 
category she included Abdus Sobhan) from interfering 
with her possession of the endowed properties. The 
Subordinate Judge, held, that the wakf constituted a 
public trust, contrary to the allegations of the plaintiff 
but that, as the sole surviving descendant of the foun- 
der, she had established a claim to the office of mut- a 

walli superior to that of any stranger ; in this view, 
he decreed the suit. On appeal, the District Judge 
(1) (1905) 2 C. L. J. 431, 


472 


INDIAN LAW REPORTS, [VOL. XLIIL 


Atuiannksma 
Bibi 
: r, 

Abdul 

SOHHAN. 

Mookkrjkb J. 


affirmed tlst* view of the i.t-ln i Court as to the public 
nature of tlm makf, hnl dismissed (ho suit on the 
ground that so long ns Mm decree in the suit under 
section 539 remained in force, no relief could be 
a.w.u'ded' to the plaintiff. The plaintiff has now 
appealed to this Court. On an analysis of the elabo- 
rate arguments addressed to the Court on both sides, 
the following two points emerged for consideration, 
namely, first, did the plaintiff as the sole surviving 
descendant of the founder become mutawalli by oper- 
ation of law when the last mutawalli died without 
appointing a successor ; and, secondly , can the plaint- 
iff be appointed mutawalli in this suit, instituted in 
the Court of the Subordinate Judge, and relief granted 
to her on the basis of such appointment? 

As regards the first ground, it is plain that the 
plaintiff did not, by operation of law, become the 
mutawalli by right of inheritance on the death of the 
last mutawalli. The Rule on the subject is thus stated 
by Neill Baillie in his Treatise on Mahomed an Law 
Yol. I., p. 593 : “ When the Superintendent has died 
and the appropriator is still alive, the appointment 
of another belongs to him and not to the Judge ; and 
if the appropriator be dead his executor is preferred 
to the Judge. But if he lias died without naming an 
executor the appointment of an administrator is with 
the Judge. In the Asl it is stated that the Judge 
cannot appoint a stranger to the office of administra- 
tor, so long as there are any of the house of the 
appropriator fit for the office, and if he should not find 
a fit person among them, and should nominate a 
stranger, but should subsequently find one who is 
qualified, he ought to transfer the appointment to 
him. When the appropriator has made it a condition 
that the Superintendent shall be of his children and 
children’s children, and the Judge appoints another, 
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than one of those without any malversation, is the 1915 

person so appointed the Superintendent ? Boorha- atimahnkssa 

noodeen lias said “ No.” It is obvious from this BlJSI 

statement of the law that though a descendant of the Abdul 

founder has a preferential claim to the office of S oBHAN - 

mutawalli , he does not become mutawalli by right of mookmuee j. 
inheritance, but has to be appointed such by the 
“Qadi ” who may supersede him if he is not qualified. 

This view is confirmed by two texts from works of 
recognised authority on Mahomedan Law, translated, 
in the judgment of this Court in the case of Khajeh 
Salimullah v. Abul Khair M. Mustafa 1). One of 
these texts is from the Is'af of al-Tarabulusi (Cairo 
Ed. p. 42) and the other is from the Fa taw a Alamyiri 
(Cal. Ed., Vol.'ll, p. 507) j see other texts translated 
by Ameer Ali in his Mahomedan Law, Vol. I, 4th. Ed., 
pages 451, 759, 760. 763 and 765. See also Augio- 
Mahomedan Law by Sir Roland Wilson, para. 32.S, 
and Tayabji on Mahomedan Law. p. 414. Indeed it 
may be taken as a settled doctrine of Mahomedan 
Law that no right of inheritance attaches to a religions 
endowment. As Parsons, J. observed, with the con- 
currence of Sargent, C.J., in Say ad Abdula v.Sayad 
Zctin (2), it is by appointment that one officer succeeds 
to another appointment either by the original appro- 
priator or by his successor or executor, or by the 
Superintendent for the time being, or failing all those, 
by the ruling power. Tins is laid down distinctly 
by Macnaghten in his Mahomedan Law, Chapter X, on 
Endowments, paras. 5 and 6 ; Precedents of Endow- 
ments, Cases IX and X. Consequently, the position 
cannot be sustained that the plaintiff: became by 
operation of law the mutawalli of his ivakf as the sole 
surviving descendant of the founder when the last 
mutawaUi died wi thout having appointed his successor. 

(1) (1909) I. L. It. 37 Calf. 263. (2) (1888) I. L. It. 13 Bom. 555. 
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This conclusion is in accord with the decision in j, 

Moohummud Sadik v. Moohummud AM (1) and f 

Shahar Bano v. Aga Mahomed (2). The first conten- I 

tion of the appellant must accordingly be overruled. 

As regards the second ground, the question arises 
whether in the present suit instituted in the Court of A 

the Subordinate Judge the plaintiff can be appointed 
mutaivalli of the ivakf. As is obvious from the texts 
already mentioned where, as here, the appropriator 
is dead and has not left an executor, the power of 
appointment rests with the Qadi. The problem thus 
requires solution, who is the Judicial Officer in the 
British Indian System of Law who corresponds to the 
Qadi under the Mahomedan Law and can exercise 
his functions in relation to ivakf s. The question has 
never been fully investigated ; but it was assumed in 
the cases of Shama Charun v. Abdul Kabeer (3), 

In the matter of Woozalunnesm Bibee (4), In re | 

Halima Khatun (5), that the Civil Court of superior 
jurisdiction in the locality where the ivakf properties 
are situated is vested, generally speaking, with the 
powers exercised by the Qadi under the Mahomedan 
regime. On the other hand in Nimai Chand v. Golam 
Rossein (6), it was observed that if a District Judge 
or a Judge of this Court in its original jurisdiction 
could exercise the functions of a Qadi, there was no 
apparent reason why a Subordinate Judge who has 
jurisdiction over the wakf property should not be 
deemed equally competent to discharge those func- 
tions. As the question is of paramount importance, 

I have investigated the position of a Qadi under the 
Mahomedan Law, a problem which, so far as I am 

(1) (1798) 1 Mao. Sel. Rep. 22. (3) (1898) 3 C. W. N. 158. I 

(2) (1906) L. R. 34 I. A. 46 ; (4) (1908) I. L. R. 36 Calc. 21. \] 

I. L. R. 34 Calc. 118. (5) (1910) I. L. R. 37 Calc. 870. 1 

(6) (1909) I. L. R. 37 Calc. 179 ; 187. ‘ : 
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aware, has been treated historically only in the 
valuable lectures on the History of Muslim Legal atimannkssa 
Institutions delivered by Dr. Abdullah al-Ma’mun ‘> Blul 

V. 

Suhrawardy as Tagore Professor of Law in the abdul 
University of Calcutta. No assistance in the solution S obhan . 
of this question has been derived from an examination Mookehjeb J. 
of the legislative enactments and judicial decisions 
relating to the powers and duties of a “ Qadi ” 
appointed under the Anglo-Indian System of Law. 

Amongst these may be mentioned Bombay 7 Regulation 
XXVI of 1827 repealed by Act XI of 1864, Act XII of 
1880 ; Harington’s Analysis of the Bengal Regulations, 

Vol. I, 2nd Ed., pages 67, 219, 223 ; Colebrook’s Supple- 
ment to Digest of Regulation, pp. 1, 14, 19 ; Morley’s 
Digest, Introduction 30, 31 34, and tit. Kazi ; Muham- 
mad v. Syed Ahamed (1), Jamal v. Jamal (2), 

Daudsha v. Ismalsha (3), Baba v. Nassaruddin (4), 

A.-G. v. Abdul Kadir (5). It is necessary therefore to 
examine the original texts on the subject. The 
following texts illustrate the position of the “Qadi” 
under the Mahomedan Law. 


Text I. 
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(1) (1861) 1 Bom. H. C. App. 18. (3) (1878) I. L. R. 3 Bom. 72. 

(2) (1877) I. L. R. 1 Bom. 633. (4) (1893) I. L. R. 18 Bom. 103. 

(5) (1894) I. L. It. 18 Bom. 401. 
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I f the executor or the mu fa iva lli is appointed by 
the Judge (hakim) the safest course is that lie (the 
Judge) should write in the judicial records and regis- 
ters that lie (the executor) is the executor appointed 
by a Judge, possessing the authority of appointing 
the executor and the mutaivalli. For if ho (the 
Judge) limits himself, to his statement “and lie 
is the executor appointed by. the Judge,” lie (the 
executor) may sometimes happen to be (appointed) by 
a Judge not possessing the authority of appointing 
the executor and the mutaivalli. For the “ Qadi ” 
does not possess the power of appointing the executor 
and the mutaw tilt, oxcept when mention of tlie 
administration of wakf properties and orphans is 
expressly made in the Royal Letters Patent (Mansh fir) 
of his (Qadi’s) appointment. Thus it becomes like 
the rule regarding the deputy Qadi (Naib Qadi), for 
it is indispensable therein to mention that Qadi so 
and so is permitted to have a deputy to guard against 
this notion, supposition, doubt (Jdmial-Fnsiilai/n 
by Shaykli Muhammad b. Ismail, better known as 
lbn Qadi Samawah, Cairo Ed., Voi. IT, p. 15). 

Text II. 
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Here there is a point to which attention should be 
called (tanbih) and which is indispensable and it is — 
what is meant by the Qadi who possesses the power 
of appointing the executor and the mutawalli and has 
the supervision of wakfs f I say it is the Chief Qadi 
(Qadi of Qadis) and not every Qadi, because of what 
is stated in the 27tli Chapter of the JamVal Fusulayn 
(Text I is quoted here). There is no doubt that the 
Sultan’s saying “ I appointed thee chief Qadi ” is like 
expressly mentioning these things in the Letters 
Patent, as is expressly stated in the Khuldsah in con- 
nection with the question of the Qadi’s power of 
appointing his substitute or successor. According to 
this, in their (jurists’) statement regarding obtaining 
a loan with the sanction of the Qadi, by ‘Qadi ’ the 
Chief Qadi is meant, and in every place where the 
Qadi is mentioned regarding wakf affairs. This is 
contrary to their (jurists’) statement: “When the 
order, or judgment of a Qadi is brought before him, is 
referred to him, he executes it.” for this is general, i.e., 
here the word Qadi is used in a general sense. ( Bahr 
al-Ba’iq, Cairo Ed., Vol. V, p. 252.) 

Text III. 
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.'(He was questioned) regarding a registered wakf set 
aside by a Deputy Qadi who relied on the absence of 
its bindingness according to the great Imam, “ Has the 
deputy the power of setting it aside for the reasons 
mentioned or is the power of setting it aside peculiar 
to the original Qadi ” ? (He answered) .—It is stated 
in the Bahr aVRdSiq (Text II is quoted here as far as 
“ wakf affairs”). 

Thus it (i.e. Bahral- TZcCiq) is explicit regarding that 
the Deputy Qadi has not the power of setting aside the 
wakf and that that is peculiar to the original (Qadi) 
in whose letter of appointment the Sultan has men- 
tioned the appointment of mutawallis and executors 
and to whom he has delegated the affairs of wakj. 
And reliance should be placed upon this, although our 
master, Shaykh Muhammad b. Siraj-al-din-al-Hanuti 
has examined, criticised, discussed it ; because of the 
difference of opinion* with regard to the application 

* The author of the Radd al-Mukiar quoting this passage reads the 
word translated 11 difference of opinion ” as Ikhlildl — confusion, disorder, 
tumult. S§e beIo\y Tp^ts IV and V. 
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in an unrestricted sense of the like of it to the Depu- 
ties in this age. 

And there is no special text with regard to this 
question so far as our research goes, and similarly so 
far as the research of our abovemen tioned master and 
that of Skaykh Zayn, author of the Bahr al-RcViq goes. 
And verily he (the author of the Bahr al Bd'iq) deduced 
it juristically and God knows best ( Fatawa Khayriah, 
Vol. I, p. 118, second edition, Government Press, 
Bulaq, Cairo). 
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“ Here there is a point, etc.” Al-Ramli * says — I 
say, in the collection olfativas of our master Muham- 
mad b. Siraj al-Din al-Hanuti there is a question 
with regard to their (jurists’) statement that the islib- 
dal (exchange) can be effected by the Qadi when there 
is no stipulation of the wdkif [to that effect]. Is the 
Chief Qadi meant thereby or is it not peculiar to him, 
and is it a condition that it should be written in his 
letters patent ? 

The answer: — We have not seen any one restrict- 
ing it to the condition that it should be in his letters 


■ * Author of Fatawa Khat/riyah. 
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patent as they (jurists) have restricted it witli regard 1915 
to tlie power of giving minor girls in marriage and atimannessa 
with regard to (the Qadi’s power of appointing) his Bnn 
substitute, successor. Therefore it should be acted Abdul 
upon in an unrestricted, general sense. And amongst S oBHAN - 
that which indicates that (the power of effecting) istib- mookerjee J; 
dal does not peculiarly belong to the 'Chief Qadi but 
rather it ( istibddl ) can be as much effected by his 
deputy as by himself, is the fact that it is not lawful for 
him to appoint his deputy as his substitute, successor, 
unless the power of doing so is delegated to him by the 
Sultan. And when the power of doing so is delegated 
to him (Qadi) then the authority of his deputy is 
based on the permission of the Sultan, and he (the 
deputy) stands in the stead of the person appointing 
him his deputy, viz., the Chief Qadi, as they (jurists) 
have expressly laid it down regarding the question of 
appointing a successor. Therefore what is understood 
by their (jurists) statement is that when in the letters 
patent of the Qadi, the power of giving minor boys 
and girls is stipulated he (Qadi) has that power and 
then the person appointed by him. So they (jurists) 
have made the permission of the Sultan to the Qadi as 
to giving in marriage sufficient with regard to his 
(Qadi’s) conducting it as well as (with regard to) the 
person appointed by him (Qadi) because of his stand- 
ing in his (Qadi’s) stead. And when the conducting of 
marriages is lawful for the deputy with their (jurist’s) 
express declaration that it should be stipulated for the 
Qadi in his letters patent, then how without it? The 
text of Ibn al-Hammam regarding the order of suc- 
cession of matrimonial guardians is as follows : Then 
the Sultan, then the Qadi if the (power of) giving 
in marriage of minor girls and boys is stipulated 
in his patent of office, then the person appointed by 
the Qadi. Thus he (Ibn al-Hammam) has made the 
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1915 stipulation, I mean, bis statement, “if 

Atimansessa Stipulated in his patent of office,” refer to the Qadi 
Bibi only and not to him and to the persons appointed 
Abdul by him, because he (Ibn al-Hammam) has not put 
Sobhan. p; (tpe stipulation) after both of them (i.e., after the 
Mookebjee J. word “Qadi” and “the person appointed by him”). 

Yes it is true that in the writings of some of them 
(jurists’) is to be found that he (Ibn al-Hammam) 
has put the stipulation after the word “Qadi” as 
well as “ the person appointed by him.” Thus the 
text is capable of being made to refer to the Qadi 
as he is the original (incumbent) or to both of them. 
Finis. But he (al-Ramli) has stated in the Khayriyah 
(collection of his Fatwas, see the Text III) towards 
the commencement of the chapter on wakf, the text 
of the JBahr al Rd’iq mentioned here. Then he says, 
“Thus it {i.e., JBahr al-Rd’iq) is explicit regarding 
that the Deputy Qadi has not the power of setting 
aside the wakf and that that is peculiar to the original 
(Qadi) in whose letter of appointment the Sultan 
has mentioned the appointment of ■mutawallis and 
executors and to whom he has delegated the affairs of 
wakf. And reliance should be placed upon this, al- 
though our master Shaykli Muhammad b. Siraj al-Din 
al-Hanuti has examined, criticised, discussed it be- 
cause of the confusion * with regard to the applica- 
tion, in an unrestricted sense, of the like of it to the 
deputies in this age. And there is no special text with 
regard to this question so far as our research goes, and 
similarly so far as the research of our above mention- 
ed master and that of Shaykli Zayn, author of the 
JBahr al-Rd’iq goes. And verily he (the author of the 
Bahr al-Rd’iq ) deduced it juristically and God knows 

* The word translated ‘ confusion 1 here Is (ihhtlldl) in the original, 
while in Text III the word used is ilchtildf 1 difference of opinion . 1 
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best ( Manhat al-Khdliq), marginal gloss on tlie Bahr 1915 
cil-Rd’iq by Ibn ‘Abidin the author of Rctdd ctl-Muhtdr, atimannessa 
Vol. V, Cairo Ed., Text V. Bibi 
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£ak» Has *- 0 

“Then the power of appoint me tit is for the 
Qadi.” 

“ For the Qadi ” — In the Bahr al-Rd’iq, he has 
restricted it to the Chief Qadi. relying on the passage 
from the Jdmi ‘ al-Fusulayn quoted by us one leaf 
back. Then he (the author of the Bahr al-Ra’iq) 
states, “According to this in their (jurists’) statement 
regarding obtaining a loan with the sanction of 
the Qadi, by ‘Qadi,’ the Chief Qadi is meant and in 
every place where the Qadi is mentioned regarding 
wakf affairs. This is contrary to their (jurists’) state- 
ment, “ when the order or judgment of a Qadi is 
brought before him, is referred to him, he executes it.” 
For this is general. It is stated in the Khayriyah. 
“ Thus it (i.e., Bahr al-Ra’iq) is explicit regarding 
that the Deputy Qadi lias not the power of setting 
aside the wakf and that that is peculiar to the origin- 
al (Qadi) in whose letter of appointment the Sultan 
has mentioned the appointment of mutawallis and 
executors and to whom he has delegated the affairs 
of wakf. And reliance should be placed upon this, 
although our master Sliaykh Muhammad b. Siriij al- 
Din al-Hanuti has examined, criticised, discussed it 
because of the confusion ( ikhtildl ) with regard to the 
application in an unrestricted sense of the like of it to 
the deputies in, this age. And there is no special text 
with regard to this question so far as our research goes 
and similarly so far as the research of our above-men- 
tioned master and that of Shaykh Zayn, author of the 
Bahr al-Rd’iq goes. And verily he (the author of the 
Bahr a l-Rd’iq ) deduced it juristical ly. And he (the au- 
thor of the Fataiva Khayriyah , Khayr al-Din al-Ramli) 
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has quoted, in his marginal gloss on the Bahr al-Ed’iq, 1915 
the text of his master al-Handt! in extenso and has atimannessa 
confirmed it (see Text IY). And of it (the text) and Bim 

amongst what indicates that (the power of effecting) Abdul 

istibddl of walif is not peculiar to the Chief Qadi but S oBHAN ~ 
rather is lawful to his deputy as well, is the fact that Mookebjeis J. 
his deputy is his locum, tenens. Therefore what is 
understood by their (jurists’) statement is, that when 
(the power of) giving minor girls and boys in marriage 
is stipulated in his letters patent, that (power) belongs 
to the person appointed by him. The text of Ibn al- 
Hammam as to the order of succession of matrimonial 
guardians is “Then the Sultan, then the Qadi if that is 
stipulated in his patent of office, then the person ap- 
pointed by the Qadi. End of the quotation in substance. 

(Note.) But he (the author of the Anfa al-Wasd’l) has 
stated that the governance of the tvakf is for the Qadi 
even though the Sultan has not stipulated it in his 
investiture and has not ascribed, assigned it to any 
one. And this is contrary to what is reported, quoted 
in the Jami ‘al-Fusulyan (Iladd air Muhtar, Yol. Ill, 
p. 635, Ed. Constantinople). 
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“ I! the Qatli associates with the mntawatli a reli- 
able person.” It is stated iti the Bahr al-Rd’iq [Text 
II is quoted here]. Al-Tahtawis’ Commentary on the 
Durr al'Mtikhtdr,Vo\.ll, p .567 (Govt. Press, Bulftq, 
Cairo). 
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He was questioned : Is the Qadi’s appointment of 
another person as mvtciwalli valid even if he is not the 
Chief Qadi, or does it depend upon his being that, and 
what is meant by the Chief Qadi. 

He answered : When the mutaivalli dismisses him- 
self, resigns his office before, in the presence of the 
Chief Qadi, and he (the Chief Qadi) appoints another as 
mutaivalli it is valid. Similarly when the (news of) 
dismissal, resignation, reaches the Qadi, he becomes 
dismissed, otherwise not. By the Chief Qadi is meant 
the person who is expressly authorised by his letters 
patent to have the administration of wakf properties 
and orphans, or to whom the Sultan says, “ I have 
made thee Chief Qadi”. It is stated in the Bahr 
al-RSiq [Text II is quoted here] (Fatdivd Mahdiyah 
Vol. II, p. 575, Cairo Ed.). 
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When the Sultan says to a man, “ I made thee a 
Qadi,” he has not the power of appointing a substi- 
tute, successor except when he (Sultan) permits him 
to do that expressly or by implication by saying “ I 
made thee Chief Qadi;” because it is the Chief Qadi 
who acts as he pleases respecting Qadis as regards in- 
vestiture or dismissal. Thus it is laid down in the 
Dhakhirah (Fatcuva ‘ Alamgiri , Vol. Ill, p. 888, Cal. 
Ed.). 
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And the Qadi cannot appoint as suceessor, substi- 
tute, a deputy except when (the authority to do so) is 
delegated to him expressly like, “ Appoint whomso- 
ever thou likest, or implicitly, like, “ I made thee 
Chief Qadi”. And here the implication is stronger, 
for in the explicit stated above, he possesses the 
power of appointing a successor, not that of dismissal. 
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And in the implicit he possesses both, like his (Snl- 1915 
tan’s) saying, “ Appoint whomsoever thou likest, atisunnessa 
supersede (substitute) whomsoever thou likest,” for it Bibi 
is the Chief Qadi who acts as he pleases respecting Abdul 

them (Qadi) as regards investiture or dismissal S oBHAN - 

( Durr-al Mukhtar , p. 529, Ed. Cal.). Mookerjee j. 

Text X. 
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The appointment of Qadi is not valid unless the 
person appointed combines in himself the condition of 
evidence (Qualifications of a witness) according to the 
Hidayah , viz., Islam, Taklif, freedom, etc. ( Fatawa 
Alamgiri, Vol. Ill, p. 378, Cal. Ed.) cf. Hamilton’s 
Hedayah (Grady Ed.) Bk. XX, p. 334. 

Text XI. 
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It is stated in Multaqa “ And Islam is not a condi- 
tion in him, i.e., in the Sultan who invests (a person 
with the office of Qadi). Thus it is laid down in the 
Tatar khaniy ah” ( Fatawa Alamgiri , Vol. Ill, p. 379, 

Cal. Ed.) 

Text XII. 
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It is valid to accept the investiture of office of Qadi 
from a just Saltan and from a tyrant even though an 
infidel (it is stated by Miskln and others) except when 
he prevents him from doing justice, what is right; 
then it is unlawful {Durr al-Mukhtdr , p. 521, Ed. Cal.). 

And qualified for it (office of Qadi) is one who is 
qualified for being a witness. This is contrary to the 
statement of al-ZaylaT in the (Chapter on) Arbitration 
to the effect that the investiture of an infidel with the 
office of Qadi in order to decide between non-Moslems 
under Moslem protection {AM al-Dhimmah ) is valid” 
{Durr al-Mukhtdr , p. 521, Ed. Cal.), 

Text XIII. 

US’ 
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* sXiXi £ ; ik- Afl 

It is clear from an examination of these texts that, 
under the Mahomedan Law, that Qadi alone was 
competent to exercise authority in respect of wak/s 
who was so expressly authorised in his letters patent. 
There was some difference of opinion upon the ques- 
tion, whether such express authority was needed 
when a person was explicitly appointed the Chief 
Qadi ; but even here the balance of opinion of jurists 
favours the view that power should be expressly 
conferred on the Chief Qadi to validate the adminis- 
tration of wakfs by him. There is also authority to 
show that the supreme authority in the State, by 
whom the Qadi is appointed, need not be a Mahome- 
dan, and although there is some divergence of opinion 
there is also authority to show that the office of Qadi 
may "be held by a non-Moslem for the decision of 
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disputes between non-Moslems under Moslem protec- 1915 
tion. As this is a matter regarding religions usages atimannessa 
and institutions within the meaning of section 15 of Bibi 
R egulation IV of 1793 the rights of the parties must Abdul 

be determined with regard to the provisions of the Sobhan. 
Mahomedan Law on the subject (Per Peacock, C.J. in mookerjee j. 
Kudratulla v. Mahini Mohan ( 1). It follows accord- 
ingly that a Subordinate Judge, who has not been ex- 
pressly authorised by the Government to exercise func- 
tions in connection with the administration of wakfs, 
is not competent to act in that behalf. Whether a 
District Judge has implied authority to exercise the 
functions performed by a Qadi under the Mahomedan 
Law is doubtful. In respect of ivakfs which may be 
described as trusts created for public purposes of a 
religious nature within the meaning of sub-section 
1 of section 92 of the Civil Procedure Code, 1908 the 
District Judge may be assumed to have been author- 
ised to discharge the functions of a Qadi. The real 
difficulty arises in the case of private wakfs ; it is 
desirable that to cover such caSes the Local Gov- 
ernment should authorise either District Judges or 
Subordinate Judges or even Judicial officers of a lower 
grade, if it be thought desirable, to exercise the func- 
tion of a Qadi. When authority has been so conferred, 
a question may arise whether the assistance of the 
Court is to be invoked by a suit or by an application : 
see Mahamad v. Ahmed Bhai) (2). The case before 
us, however, is reasonably free from difficulty. The 
Courts below have concurrently found that the walcf 
was public and has thus negatived the fundamental 
allegation of the plaintiff. The district judge had 
jurisdiction under section 539 of the Civil Procedure 
Code of 1882 to appoint the defendant as mutawalli. 

The Subordinate Judge has no authority to recall 
Cl) (1869) 4 B.L. R. 134. (2) (1900) I. L. R. 25 Bom. 327. 
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that order and to appoint the plaintiff as muta- 
ivalli : Saiyicl Ali v. AH Jan ) (1). It might have 
been otherwise if the suit had been instituted by a 
person already appointed mutaivalli, for example by a 
testamentary instrument : Muhammad Abdul Majid 
v. Ahmad Saeed (2). The remedy of the plaintiff 
obviously is to proceed under section 92 of the Code 
of 1908 and to get herself appointed rnut nvalli on the 
ground that she had the preferential right to the office 
as the sole surviving descendant of the founder at the 
time of the death of the last mutaivalli . In fact, she 
would have been so appointed in the suit mentioned 
if she had not asserted at the time that the ivakf was 
private. It would be open to her now, however, to 
accept the decision in this suit that the ivakf is public 
and to proceed on that basis under section 92. 

The inference follows that in . the present suit as 
framed the plaintiff cannot be appointed mutaivalli 
and the suit has consequently been rightly dismissed. 
The appeal is accordingly dismissed with costs. 

Beachcroft J. I agree that this appeal must be 
dismissed for the reasons given by my learned brother. 
I express no opinion as to the position of the District 
Judge with reference to private ivakf s. 
s. K. B. 

Appeal dismissed. 

(2) (1913) 11 All. L. J. 673. 


(1) (1912) 1. L. R. 35 All. 98. 
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PRIVY COUNCIL 


JAMAL 

v. 

MOOLLA DAWOOD SONS & GO. 

[ON APPEAL FROM THE CHIEF COURT OF LOWER BURMA.] 

Damages — Measure of damages — Breach of co?itracl for sale of shares — 
Breach by huger — Sale by vendor at various dates after breach at 
higher prices than those prevailing at date of breach — Sale not in 
mitigation of damages — Buyer not entitled to benefit of higher rates of 
sale — Contract JX of 1872 ) ss. 73 and 107 . 

Under contracts made at various dates between April and August 1911, 
the appellant agreed to sell to the respondents certain shares to be delivered 
on 30th December 1911. On that date the shares had falen largely in 
value, and on the appellant tendering the shares the respondents declined 
to take them. Negotiations up to 26th February between the parties not 
resulting in a settlement, the appellant, after demanding a sum representing 
the difference between the agreed price of the shares and their value at 4-3 
per share, the market price at the date of the breach of the contract, sold 
the shares at various dates from 28th February to October, in every case 
except one at a higher price than 4-3. In a suit brought on 22nd March 
1912 by the appellant for the amount demanded, the Chief Court allowed 
the respondents the benefit of the increased prices received by sale of the 
shares by giving them, in mitigation of damages, credit for the prices 
realised over and above the market price on 30th December, the date of the 
breach : — 

Held by the Judicial Committee (reversing that decision), that on the 
breach by the respondents their contractual right to the shares fell to the 
ground ; and the appellant thereafter sold shares belonging to himself in 
order to ascertain the loss arising by reason of the respondents not com- 
pleting at the contract price. If after the breach the seller holds on to the 
shares, the speculation as to the way the market will subsequently go is the 
speculation of the seller, not of the buyer : the seller cannot recover from 

a Present : Viscount Haldane, Lord Wrknbury, Sir John #pgk and 
Mu® Ameer All 


P.C.° 

1915 

Oct. 22 ; 
Nov. 3. 


36 


494 


1915 

Jamal 

v. 

Moolla 
Dawood 
Sons & Co, 


INDIAN LAW REPORTS. [YOL. XLIII. 

the buyer the loss below the market price at the date of the breach, if the 
market falls, nor is he liable to the buyer if the market rises. 

A plaintiff who sues for damages is bound to take all reasonable steps to 
mitigate the loss consequent on the breach, and cannot claim any sum due 
to his owu neglect. But the loss to he ascertained is the loss at the date 
of the breach. 

Stanifortk v. Lyall (1) followed. 

The fact that by reason of the loss of the contract which the defendant 
has failed to perform, the plaintiff obtains the benefit of another contract 
which is of value to him, does not entitle the defendant to the benefit of the 
latter contract. 

Yates v. Whyte (2), Bradburn v. Great Western Railway Go . (8) and 
Jebsen v. East and West India Dock (4) followed 

The market rate at the breach is the decisive element. 

Rodocanachi v. Milburn (5) and Williams v. Ay ins (6) followed. 

This principle applies to a breach by either seller or buyer. 

Neither section 73 nor 107 of the Contract Act (IX of 1872) could be 
referred to as in favour of the respondents : the former was only de- 
claratory of the right to damages, and the latter was inapplicable to the 
present case. 

Appeal 70 of 1914 from a judgment and decree 
(24th July 1913) of the Chief Court of Lower Burma on 
its Appellate Side, which affirmed a judgment and 
decree (18th December 1912, and 8th January 1913) of 
the same Court oil its Original Side. 

The plaintiff was the appellant to His Majesty in 
Council. 

The following was the judgment of the Chief Court 
(H. S. Hartnoll, officiating Chief Judge, and 0. 
Young, Judge) appealed from, in which the facts are 
sufficiently stated 

Habtnoll, officiating Chief Judge, (Young J. concurring). vi In this 
suit appellant sued to recover from the respondents Its. 1,09,218-12 com- 
pensation for breach of contract. His case was that by six cantracts 
between April and August 191 1, he contracted to sell 23,500 shares in the 
British Burma Petroleum Company at certain rates per share which were 

(1) (1830) 7 Bing. 169. (4) (1875) L. R. 10 C. P. 800. 

(2) (1838) 4 Bing. N. C. 272. (5) (1886) L. it. 18 Q. B. I). 67. 

(3) (1874) L. R, 10 Exch. 1, (6) [1914] A. C. 10. 
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set out and for delivery on or before the 30th and3lst December 1.911. The 
market price on the 30th December was 4-3 — a price that was very much 
less than the prices contracted for. The shares were tendered to respond- 
ents but not taken delivery of or paid for. Appellant therefore sued to 
recover Rs. 1,09,218-12 the difference calculated on the amount due taking 
the contract prices and the market value of the shares on the 30th Decem- 
ber calculated at 4-3 a share; The appellant sold 100 of the shares on the 
28th February 1912 at 4-3 and the rest of the 23,500 on dates between 
April and October 1912 at prices higher than 4-3 but lower than the 
contract prices arranged between him and respondents except in one 
instance. In this way appellant realized for the shares Rs. 1,04,261-10-9. 
At contract prices appellant should have received Rs. 1,84,125-10. The 
difference is Rs. 79,862-15-3 and this is the sum for which a decree lias 
been given him by the learned Judge on the Original Side. Appellant lays 
this appeal claiming* a further sum of Rs. 29,355-14-9 the difference 
between the amount claimed and the sum awarded. 

“On the 30th December 1911, when appellant tendered the shares 
to respondents, his advocates wrote : ‘ Failing compliance with this request 
by to-day our client will be forced to sell the said shares by public auction 
on or about the 2nd proximo responsible for all losses sustained thereby. 1 
On the 2nd January 1912, he again through his advocates expressed the 
intention of re-selling the shares and instituting a suit against respondents 
for the recovery of any loss which might result from that course. 
On the 4th January, he reiterated his intention to do so. Nothing was then 
done till the 26th February 1912 when appellant’s advocates wrote to 
respondents and claimed Rs. 1,09,219-6 the amount arrived at by deducting 
Ks. 74,906-4 the value of the 23,500 shares at 4-3 a share from 
Rs, 1,84,125-10 the agreed price of the shares. In assessing the damages 
the learned Judge on the Original Side has given respondents the benefit of 
the higher prices realized by appellant when he sold the shares. His 
reasons for doing so were as follows : — 1 One of the 1 rules 1 on the back of 
the contract notes states that in default of payment for the shares on the 
date of settlement or by noon on the day following, the seller shall have 
the option of re-selling the shares by auction at the exchange at the next 
meeting, and any loss arising shall be recoverable from the buyer. The 
plaintiff had no other right of re sale beyond that. At the time that he 
first gave notice of his intention to re-sell, he still had that right, but he 
subsequently failed to exercise it, i.e., though he has sold these shares at a 
higher rate than the rate of the due date, he did not purport to re-sell them 
as against the defendant. Can then the defendant firm claim to have the 
benefit of the higher prices realized by the plaintiff? I think they can. 
If a seller having the right of re-sale, elects to exercise such right, he must 
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give notice of his intention to re-sell ; and having done so he has marl* his 
election between the two measures of damages that were open to him. 
After giving such notice, it is his duty to re-sell either at the time (if any) 
appointed by the contract or within a reasonable time after the date, of the 
breach. If he delays, lie takes upon himself all risk, arising from further 
depreciation. And if he sells at a higher rate, such sale will he taken to he 
a re-sale in pursuance of his notice : for otherwise lie would be allowed to 
benefit by bis own wrong.”’ 

After reacting the grounds of appeal, the judgmen t 
proceeded : — 

“There is no doubt as to what appellant’s true measure of damages is. 
It is the differences between the contract prices and the market price when 
the contracts ought to have been completed, — that is in this case, the 
date of the breach the 30th December 1911, for the appellant could then 
have taken the shares into the market and obtained the current price for 
them. This was the principle followed in the ease of Pott v. Flat her (1). 
But it was argued that as in the beginning appellant chose to proceed 
under section 107 of the Indian Contract Act, be should be kept to such 
choice. It is clear that, though at first he expressed the intention of 
pursuing the' course set out in section 107, he did not keep to his intention, 
for, when he brought his suit, he had only sold 100 shares, and this was on 
28th February, and he sued for his whole measure of damages. Appellant’s 
counsel urged that, though appellant at first expressed the intention of 
following the course laid down by section 107, he was not bound to carry 
out such intention and could change his mind if he liked. This view 
appears to be correct. The words of section 107 are permissive and not 
compulsory. In the case of Buldeo Doss v* Horre (2), the view was taken 
that section 107 does not deprive an unpaid vendor of goods of any other 
remedy he may have. I am therefore unable to agree with the views 
expressed by the learned Judge on the Original Side as to appellant being 
bound to proceed under section 107. 

“ But I think there is abundant authority for holding that the respond- 
ents are entitled to the benefit of the higher prices realized by appellant 
in mitigation of the sum payable by them as damages. The subject 
is dealt with at- pages 771 aud 772 of Leake on Contracts (6th Ed.), and 
page 207 of Mayne on Damages (8th Ed.). 

“ I would especially refer to the following cases : — 

u In Older shaw v. Holt (3), where the plaintiff claimed as damages certain 
moneys from the defendant owing to his failing to carry out certain terms 

(1) (1847) 16 h, J, Q. B. 366. (2) (188)) I. L. IE 6 Calc. 64. 

1 3'- (1840) 12 A . & E. 590. 
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of a building lease and where plaintiff entered into a new agreement with 
anothet tenant, the jury were directed to have regard to the new and 
ultimately more advantageous agreement entered into in calculating the 
amount of damages due. In Smith v. M' Guire (1), which was a suit to 
recover damages for failure to carry out the terms of a charter party, that 
is, to load a ship with a cargo of oats, Martin B. said: 4 It would be 
doubtful whether a party who breaks a contract has a right to say to a 
person with whom he breaks it — I will not pay you the damages arising 
from my breach of contract, because you ought to have done something 
else for the purpose of relieving me from it. I am not satisfied that the 
person who breaks a contract lias a right to insist on that at all ; but if the 
ship had earned anything the defendant would he entitled to a deduction in 
respect to that.' Again in Brace v. Colder ( 2), where the plaintiff was 
employed by the defendants, a partnership consisting of 4 members as 
manager of a branch of their business and the agreement was that he was 
to be employed for a certain period, but before that period had expired 
two of the partners retired and the business was transferred to and carried 
on by the other two, in an action for wrongful dismissal it was held that the 
plaintiff was only entitled to nominal damages as the continuing partners 
were willing to employ the plaintiff on the same terms as before for the 
remainder of the period and so the plaintiff would have suffered no damage. 
In that in the present case the appellant reduced his loss by selling the 
shares at a higher price than obtained at the date of the breach. I think 
it only equitable to give the respondents the benefit of the higher prices 
realized, I would therefore dismiss the appeal with costs.” 

On this appeal, 

Sir H. Erie Richards , K. C., and F. J. CoUrnan, for 
the appellant, contended that lie was entitled to re- 
cover the whole of the difference between the contract 
price of the shares and the market rate on 80th Decem- 
ber 1911. That was the proper measure of damages ; 
and the Chief Court had eried in holding that the 
appellant should give credit for the profit made by 
him on the sale of the shares after breach. The 
respondents were not entitled by any principle of 
equity or otherwise to get in mitigation of damages 
the benefit of the prices higher than the contract price 
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obtained for tbe shares on and after 28th February 
1912. It is said that the appellant elected to proceed 
under section 107 of the Contract Act (IX of 1872:, and 
intimated his intention to do so, and that lie should 
be bound by such intimation : but, it was submitted, 
lie was under no obligation to sell as intimated or to 
sell at all, and that section 107 was not applicable. 

[Lord Haldane referred to the British Westing- 
house Company (1). The resale outside the transac- 
tion had nothing to do with it, and could not lie taken 
into consideration.] 

The principle to be followed is that laid down in 
Pott v. Flather (2). The position between the seller 
and the purchaser was fixed once for all as that on 
30th December 1911. After the breach of contract on 
that date, the shares belonged to the appellant, and 
when he sold them he did not do so under the con- > 

tract. Any loss or gain must be loss or gain at the 
date of the breach. It was not proved or even 
suggested. that the respondents were at all prejudiced 
by the appellant not selling as he intended. 

Frank Dodd , for the respondents, contended that 
the damages should be such as would compensate 
the appellant for his loss — the loss he has actually 
sustained. The appellant elected to exercise the rights 
given him by the rules endorsed on the contract, and 
to proceed pursuant to section 107 of the Contract Act 
and gave notice to the respondents of his intention to 
do so, and he was bound to sell and realize the shares 
in accordance with such notice, and to account to the 
respondents for the proceeds. He made the sale, it 
was submitted, according to the intention of the 
parties, and rightly treating the shares as being the 
respondents. After the breach there was evidence of 
negotiations being still carried on between the parties. 

(1) [1914] A. 0. 510, 520. (2) (1847) 16 L. J. Q. II. 366. 
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negotiations on whicli depended the appellant’s right 
to exercise his power of re-sale and they extended up 
to the 26tli February. The appellant’s right to sell 
was suspended pending such negotiations ; and he 
was bound to take all reasonable means of mitigating 
the damages consequent on the breach by the res- 
pondents ; and the respondents were, it was submitted, 
entitled to an account, and to tire benefit of anything 
done in mitigation of the damages. Reference was 
made to section 73 of the Contract Act. 

The appellant was not called on to reply. 

The judgment of their Lordships was delivered by 

Lord Wrenbury. Under six contracts made at 
various dates between April and August 1911 the 
plaintiff (the appellant) was seller to the defendants 
of certain 23,500 shares at prices amounting in the 
aggregate to Rs. 1,84,125-10. The date for delivery 
was the 30th December 1911. The contract notes 
contained a term providing that in the event of the 
buyer not making payment on the settlement day the 
seller should have the option of reselling the shares by 
auction, and any loss arising should be recoverable 
from the buyer. In some cases the words ran : “ by 
auction at the Exchange at the next meeting,” &c. 

By the 30th December the shares had fallen largely 
in value. On that day the vendor tendered the shares 
and asked payment of the price, adding : “ Failing 

compliance with this request by to-day our client will 
be forced to sell the said shares by public auction on 
or about the 2nd proximo, responsible for all losses 
sustained thereby.” The purchasers did not pay the 
sum demanded. They set up a contention that the 
seller was indebted to them on another transaction, 
and they sent cheques for the differential sum of 
Rs. 75,925-10, and called for a transfer of the shares. 


499 

1915 

Jamal 
v» . . 
Moolla 
Dawood 
Sons & Go. 


Nov. 3. 


500 


1915 
Jam a i. 

V. 

Moolla 
Dawood 
Sons & Co. 


INDIAN LAW REPORTS, [VOL. XLTII. 

On the 2nd January 1012 the seller repudiated, the 
claim to a set-off, and repeated : “ We have now to 
give you notice that our client Intends to re-sell these 
shares and to institute a suit against you for t he re- 
covery of any loss which may result from that 
course.” The purchasers stopped payment of the 
cheques, and nothing turns upon, the fact that they 
we re given. 

Negotiations ensued between the parties which 
extended to 26th February 1912. On that day the 
seller, by his agents, wrote to the purchasers a letter 
as follows : — 

u 71, Phayre Street, Rangoon, 
26th February 1012. 

“ Messrs Moolla Dawood mid Sons. 

l * Dear Sirs, 

“ We are instructed by Mr. A. K. A. S. Jamal that helms not hitherto 
taken any steps to enforce his claim against you for failing to pay for and 
take delivery of 23,500 shares in the British Burma Petroleum Company, 
Limited, at your request, in order that his claim might, if possible, be 
settled. It now appears that no active steps are being taken to settle the 
matter but that much time is being lost Our client will therefore now 
proceed to enforce his rights by suit unless the sum of Us. 1,00,219-6 is 
paid to him by way of compensation before the end of this week. 

The amount claimed is arrived at by deducting Its. 74.906-4, the value 
of 23,500 shares at 4-5. 3d., from Bs. 1,84,125-10, the agreed price, 'of the 
shares. 

Yours faithfully, 

Giles and Ooltmax." 

The 4s. Hd. a share there mentioned was the market 
price ol the shares on the 30th December. 

On the 22nd March the seller commenced a suit 
to recover Rs. 1,09,218-12 as damages for breach 
measured by the difference between the contract price 
of the shares and their market price (4s. 3 d. a share) 
on the date of the breach, the 30th December 1911. 
This is (with a trifling variance) the same sum and 
arrived at in the same way as the Rs. 1,09,219-6 
mentioned in the letter. 
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Immediately after the letter of the 26th February, 
1912, viz., on the 28th February, the seller commenced 
to make sale of the shares. He sold them all at vari- 
ous dates from the 28th February onwards. In one 
case the sale was at less than 4s. 3d. (viz., at 4s.). In 
one case it was at 4s. 3d. In every other case it was 
at a higher price. 

The decision under appeal is one which gives the 
purchaser the benefit of the increased prices which 
the shares realized, by giving him credit in reduction 
of the damages for the increased prices in fact realized 
over the market price at the 30th December, the date 
of the breach. The appellant contends that this is 
wrong. 

Their Lordships will first deal with the contractual 
term as to re-sale. Upon breach by the purchaser his 
contractual right to the shares fell to the ground. 
There arose a right to damages, and the stipulation 
in question was, in their Lordships 5 opinion, only a 
stipulation that the seller might, if he thought fit, 
liquidate the damages by ascertaining the value of the 
shares at the date of the breach by an auction sale as 
specified. If the seller availed himself of that option 
he was not selling the purchaser’s shares with a 
consequential obligation to account to him for the 
price, but was selling shares belonging to the seller 
which the purchaser ought to, but failed to, take up 
and pay for in order to ascertain what was the loss 
arising by reason of the purchaser not completing at 
the contract price. Their Lordships are unable to 
agree with the original Judge that the plaintiff’s 
letters of the 30th December and 2nd January 
amounted to an election to take a measure of damages 
to be arrived at by a re-sale. Moreover, there never 
was any sale by auction under the option. Nothing 
turns upon this provision as to re-sale. 
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The question therefore is the general question and 
may be stated thus: In a contract for sale of nego- 
ciable securities, is the measure of damages for breach 
the difference between the contract price and the 
market price at the date of the breach — with an 
obligation on the part of the seller to mitigate 
the damages by getting the best price lie can at 
the date of the breach — or is the seller bound to 
reduce the damages, if he can, by subsequent sales 
at better prices ? If he is and if the purchaser is 
entitled to the benefit of subsequent sales, it must also 
be true that he must bear the burden of subsequent 
losses. The latter proposition is in their Lot-ships’ 
opinion impossible, and the former is equally un- 
sound. If the seller holds on to the shares after the 
breach, the speculation as to the way the market 
will subsequently go is the speculation of the seller, 
not of the buyer, the seller cannot recover from the 
buyer the loss below the market price at the date of 
the breach if the market falls, nor is he liable to the 
purchaser for the profit if the market rises. 

It is undoubted law that a plaintiff who sues for 
damages owes the duty of taking all reasonable steps 
to mitigate the loss consequent upon the breach and 
cannot claim as damages any sum which is due to his 
own neglect. But the loss to be ascertained is t he loss 
at the date of the breach. If at that date the plaintiff 
could do something or did something which mitigated 
the damage, the defendant is entitled to the benefit of 
it. Slant forth v. Lyall (1) is an illustration of this. 
But the fact that by reason of the toss of the contract 
which the defendant has failed to perform the plaint- 
iff obtains the benefit of another contract which is of 
value to him, does not entitle the defendant to the 
benefit of the latter contract : Yates v, Whyte (2), 

(It (18$0) 7 Bing. 169. (2) (1838) 4 Bing. N. G. 272. 
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Bradburn v. Great Western Railway (1), Jebsen v. 
East and West India Dock (2). 

The decision in Rodocanachi v. Milbuni (3) that 
market value at the date of the breach is the decisive 
element, was upheld in the House of Lords in Wil- 
liams Agius (4). The breach in Rodocanachi v. Mil- 
burn (3) was breach by the seller to deliver, but in 
their Lordships’ opinion the proposition is equally 
true where the breach is committed by the buyer. 

The respondents further contend that sections 73 
and 107 of the Indian Contract Act, or one of them, 
is in their favour. As regards section 107, their Lord- 
ships are unable to see that it has any application in 
the present case. It deals with cases in which a seller 
has a lien on goods or has stopped them in transitu. 
The section follows upon sections dealing with those 
subject matters. The present case is not one which 
falls under either of those heads. The seller was and 
remained the legal holder of the shares. 

As regards section 73, it is but declaratory of the 
right to damages which has been discussed in the 
course of this judgment. 

Their Lordships find that upon the appeal the 
officiating Chief Judge rested his judgment on a find- 
ing that the seller reduced his loss by selling the shares 
at a higher price than obtained at the date of the 
breach. This begs the question by assuming that loss 
means loss generally, not loss at the date of the 
breach. The seller’s loss at the date of the breach was 
and . remained the difference between contract price 
and market price at that date. When the buyer com- 
mitted this breach, the seller remained entitled to the 
shares and became entitled to damages such as the 
law allows. The first of these two properties, viz., the 

(1) (1874) L. R. 10 Exeh. 1. (3) (1886) L. R. 18 Q. B. D. 67. 

(2) (1875) L. R. 10 C. P. 300. (4) [1914] A. C. 10. 
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shares he kept for a time and subsequently sold them 
in a risi ng market. His pocket received benefit, but 
his loss at the date of the breach remained un- 
affected. 

Their Lordships will humbly advise His Majesty 
that this appeal ought to be allowed, and the orders in 
the Original Court and in the Appeal Court discharg- 
ed, and judgment entered for the plain till: according to 
his plaint, and that the respondents ought to pay the 
costs in the Courts below and of this appeal. 

Appeal allowed. 

Solicitors for the appellant : Arnold $ Son. 

Solicitors for the respondents : Bramall A White. 

J. V. w. 

APPELLATE CIVIL. 

Before J looker jec and Xewbould J,,. 

ATRABAN N ESSA BIBI 

v. 

SAFATULLAII MIA.* 

Benamidar — Partition — Joint immovable property, suit for partition of, 

A benamidar camiot maintain a suit for partition of joint immovable 
property. 

Ikm Pod'lar v. Ram Krishna (l), Baburam v. Ram Sakai (2), Srce~ 
nath Nag v. Ghundernath Ghose (3), Bhoohunnesmr Roy v. Jugges. mrm (4), 
Sachitananda v. B alarum (5), ffara Gobinda Saha v. Puma Chandra Saha 

w Appeal from Appellate Decree, No. 2673 of 1 9 1 2 , against the decree 
of 0. N. Mose'ey, District Judge, of Mymensingh, dated March 5, 1912, 
affirming the decree of Behari Lai Ghatterjee, Subordinate Judge of 
Mymensiugh, dated April 24, 1911. 

(1) (1896) 1 C. W. N. 135. (3) (1872) 1 7 W. U . 192. 

(2) (1905) 8 G. L. J. 305. (4) (1874)22 W. R. 413. 

(5) (1897) 1. L. 11. 24 Gale. OH. 
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(1), Allhjan Bibi v, Rambaran (2), Kirtlbas v. Gopal Jiu (3), Meheroonissa 
v. fli/r Churn (4), Fuzedun v. Omdah (5), Rally Prosonno v. Dinonath 
(6), Tamaoonissa v . Woojjulmotiee (1), ffari Gobhid Adhikari v. Ahhoy 
Kumar (8), issar Chandra v. Gopal Chandra { 9), Baroda v. Bandliu 
(10), Mohendra Nath Aiooherjee v. ATa/i Proshad Johuri (11), Kuihaperumal 
v. Secretary of State (12), Venkatachala v. Suhramania ( 1 3), bagdu v. 
I3a^ara2(14), v. Mahaded 15), Narad Kishore Lall v. Ahmed Ata (16). 

Fad 22am v. TTinrao Smgh (17), Donzelle v. Kedarnath (18), Kedarnath 
v. Donzelle { 1 9), Indurhuttee v. A£akboob( 20), Jaynarain v. Kadambini (21), 
Purnia v. Torah (22), Bogar v. Karam Singh (23), Basiruddin v. Alahomed 
(24), 2?am Bhurosee v. Bissesser (25), Sk7a Nd/7i v. Nobin Chundcr (26). 
Go pi Nath v. Bhugwat Per shad (27) and Bhola Pershad v. Ram Lall (28) 
referred to. 

Second Appeal by Atrabannessa Bibi, the plaintiff. 

This second appeal arises out of a suit for partition. 
The facts are shortly these. Monza Dhubria was laklu- 
raj property of the principal defendants and the pro 
formd defendant No. 23. A portion of this mouza 
(which is in dispute) was washed away by the river 
Jumna but afterwards was re-formed. After the re-for- 
mation a dispute arose between the owners and a case, 
under section 115 of the Criminal Procedure Code, was 
instituted and the re-formed land was attached under 
section 146 of the Code on the 18th of July 1889. In 

(1) (1909) 11 C. L. J. 47. (15) (1897) I. L. It. 22 Bom. 072. 

(2) (1910) 12 C. L. J. 357. (16) (1895) I. L,. It. IS All. 69. 

(3) (1913) 19 0. L. J. 193. (17) (1899) I. L. It. 21 All. 380. 

(4) (1868) 10 W. It. 220. (18) (1871) 7 B. L. It. 720 ; 

(5) (1868) 11 B. L. It. 60 note. 16 W. It. 186. 

(6) (1873) 1 B. L. K. 56, 64. (19) (1873) 20 W. R. 352. 

(7) (1873) 20 W. It. 72. (20) (1875) 24 W. R. 44. 

(8) (1889) I. L. If. 16 Calc. 364. (21) (1871) 7 B. L. It. 723 note. 

(9) (1897) I. L. R. 25 Calc. 98. (22) (1865)3 Wyman’s Rep. 36. 

(10) (1898) I. L. It. 25 Calc. 874. (23) (1907) 2 P. W. R. 26. 

(1!) (1902) I. L. It. 30 Calc. 265. (24) fl908) 12 C. W. N. 409. 

(12) (1906) I. L. It. 30 Mad. 245. (25) (1872) 18 W. It. 454. 

(13) (1910) 8 Mad. Law Times 377. (26) (1879) 5 C. L. It. 102 

(14) (1897) I. L. It, 22 Bom. 820. (27) (1884) I. L. It. 10 Caic. 697. 

(28) (1896) I. L. R. 24 Calc. 34. 
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1901 two title suits were brought by some of the 
owners in respect of the land in dispute: one in 
Subordinate Judge’s Court and another in the Munsifs 
Court. The latter was subsequently transferred to the 
Court of the Subordinate Judge and both the suits 
were tried together in that Court. The parties, how- 
ever, compromised both the suits and tiled a suleh- 
namah defining their respective shares. On the 23rd 
of 'March 1901, the suits were decreed in terms of that 
sulehnamah and the land was released from attach- 
ment. During the time that the land was under 
attachment it was let out in ijitra by the Government 
to a certain person for a certain period. In the suleh- 
namah referred to the share of the pro fornirt defend- 
ant No. 23 was determined to be 14 gnndas 1 kag. 
The defendant No. 23 conveyed this share of his to 
the plaintiff by a registered /cabala dated the 30th 
April 1906. Subsequently Golam Sabdar Kazi (prede- 
cessor of the defendants Nos. 11 to 20) brought a suit 
for partition of the land in dispute in which the 
plaintiff was not. made a party and obtained a decree. 
The plaintiff, therefore, brought this suit for partition 
of land in dispute alleging that the land was her jote 
land of which she had been in possession in jote rights 
from the time of the ijara. The defendants Nos. 6, 
7, 11, 12, 13, 18, 19, 20 and 21 contested, the suit. 
Other defendants did not appear, though duly sum- 
moned . 

The main contentions of the defendants were that 
the kabala relied upon by the plaintiff was a mere 
benamione-, that the plaintiff had no jote right and 
that the plaintiff was bound by the decree in the 
partition suit No. 77 of 1907. 

The Subordinate Judge dismissed the suit with 
costs. 

The plaintiff, thereupon, appealed to the District 
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Judge who dismissed the appeal with costs. Hence 
this second appeal. 

Baba Bam Chandra Majumdar and Baba Dhiren- 
dra Ball Khastagir, for the appellant. 

Baba Divarka Nath Cliakravarti and M. Nur- 
addin Ahmed , for the respondents. 

Car. adv. milt. 

Mookebjee and Newbould JJ. A question of law 
of first impression has been raised in this appeal which 
has been preferred by the plaintiff in a suit for parti- 
tion of joint immovable property. On the '30th April 
1906, the plaintiff took a conveyance in respect of a 
share of the disputed land from her brother. On the 
28th September, 1909, the plaintiff instituted this suit 
for partition and joined her vendor as pro formd 
defendant. The contesting defendants resisted the 
claim on the ground, amongst others, that the sale was 
a fictitious transaction and that the plaintiff as the 
nominal owner was not entitled to maintain the suit. 
The Courts below have concurrently found upon the 
facts in favour of the defendants and have dismissed 
the suit. The question thus arises, whether a ben-i- 
midar can maintain a suit for partition of joint im- 
movable property. 

On behalf of the appellant, reference has been made 
to the cases of Basi Poddar v Bam Krishna (1) and 
Baburam v. Bam Bahai (2) where the right of a 
benamidar to apply for reversal of an execution sale 
of land under section 310A of the Code of 1882 -was 
sustained, as also to the decisions in Sreenath Nag v. 
Chandra Nath (3), Bhoobunnessur v. Juggessaree (4)^ 
Sacliitananda v. Baloram (5), Haragobinda v. Puma 
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Chandra (1), All-fan v. Ramharan (2) and Kirlihas v. 
Copal Jiu (3), where the right of a nominal mortgagee 
to enforce the security was recognised. On behalf 
of the respondents, on the other hand, reliance has 
been placed upon the doctrine now well settled in 
this Court that a bmamular is not competent to main- 
tain a suit for possession of immovable property : 
Meheroanissa v. Ilnr Churn (4). Futeeltm v. Omrlah 
(5), Rally Pro&onha v. Dinonalh (6), Tamaoonnism 
v. Woojjuhuoneell), I-Iari Robin d v. Akhoy(H), Is.sur 
Chandra v. Copal Chandra «'9). Baroda v. Di.no 
Bandlai {10), Mohendra Nath v. Kali Proshad (l h. 
This doctrine is in accord with the pronouncement 
of the Madras High Court in Ruthapernmnl v. Secre- 
tary of State ( 12), though possibly a discordant note 
is sounded in the still later case of Venkatnch da v. 
Subramania( 1 3), while a contrary view has been adopt- 
ed in Bombay [ Dagdn v. Balvant (14), Ravji v. Maha- 
dev (15)] and in Allahabad [ Nand Rishora v. Ahmad 
Ala (16) Yad Rani v. Umrao Sini/h (17)]. These cases 
indicate that a distinction has been recognised in this 
Court between suits for land and suits for money 
claims, in the determination of the question of the 
competence of a benamidar to maintain a suit; in 
the former class of cases, the right has been denied : 
in the latter class of cases the right has been sus- 
tained. The substantial question in controversy is, 
within which of these classes, does a suit for partition 

(1) (1909) lt o. L. J. -17. (9) (1897) I. L. It. 25 Cab. 98. 

(2) (1910) 12 C. L. J. 357. (10) (1898) I. L. It. 25 Calc. 874. 

(3) ' ( 1913) 19 0. L. J. 193 (11) (1902) t. L. It. 30 Calc. 205. 

(4) (1808) 10 W. R. 220. (12) (1900) I. L. It. 30 Mad. 245. 

(5) (1868) 11 B. L. R. 00 note. (13) (1910) 8 Mad. Law Times 377. 

(6) (1873) 11 B. L. R. 56, 64 . (14) (1897) I. L. It. 22 Bern. 820. 

(7) (1873) 20 W. It. 72. (15) (1897) I. L. It. *22 Bom. 07*2. 

(8) (1889) I, L. R. 16 Cate. 364. (16) (1895) I. L. It. 18 All. 69. 

(17) (1899) 1. L. R. 21 All. 380. 
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of land. fall. In our opinion, a suit for partition of 1915 
immoveable property should, for our present purpose, atraban- 
be included in the same category as a suit for posses- NKSSA BiB[ 
sion of land. The object of a suit for partition is to sakatuu.ah 
alter the form of enjoyment of joint property by the M,A - 
co-owners; or, as has sometimes been said, partition 
signifies the surrender of a portion of a joint right 
in exchange for a similar right from the co-sliarer. 

Partition is thus the division made between several 
persons, of joint lands which belong to them as co- 
proprietors, so that each becomes the sole owner of 
the part which is allotted to him ; the essence of 
partition is that the property is transformed into 
estates in severalty and one of such estates is assigned 
to each of the former occupants for his sole use and 
as Iris sole property. No intelligible principle has 
been suggested whereby an analogy can be established 
between the process thus described and the enforce- 
ment of a money claim, even when such claim is 
associated with land, as in the case of a benami mort- 
gage or of a benami. lease, though it may be observed 
that even as regards leases [ Donzelle v. Kedamath (1), 
Kedarnath v. Donzelle (2), hid rbuttee v. Mahboob (?>), 
Joynarai/an v. Kadanibini (4), Purnia v. Torah (5), 

Bogar v. Karam Singh (6)], as also as regards mort- 
gages [Alijan v. Rambaran (7), Basiruddin v. 
Mahomed (8)], there is apparently some divergence 
of judicial opinion. We accordingly hold that the 
plaintiff, as benamidar is not entitled to maintain a 
suit for parti tion of the joint property in dispute. 

It has finally been argued on the authority of the 
decision in Ram Bhurosee v. Bissesser (9), that the 

(1) (1871) 7 B. L. R. 720 ; (5) (1865) 3 Wyman’s Rep. 14. 

16 W. R. 186. (6) (1907) 2 ?. W. R. 26. 

(2) (1873) 20 W. R. 352. (7) (1910) 12 C. L. J. 357. 

(3) 1(1875) 24 W. R. 44. (8) (1908) 12 C. W. N. 409. 

(4) (1871) 7 B. I,. R. 723 note. (9) (1872) 18 W. R. 454. 
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defendants should, not have been allowed to object 
that the plaintiff was not the real owner. There is 
no foundation for this contention. The defendants 
allege that the vendor of the plaintiff was a party to a 
prior partition suit instituted in 1907 and that the 
present suit had been instituted at his instance and 
on his behalf by his benaniidar with a view to enable 
him to escape from the effects of the decree in the 
earlier litigation. This, if established, is a complete 
answer to the suit as framed, and t he defendants were 
undoubtedly competent to urge this defence ns they 
have successfully done. This also meets another 
objection taken by the defendants, namely, that the 
proper procedure was not to dismiss the suit but. to 
direct that the beneficial owner be. made a joint 
plaintiff — a course commended in. Sila Nath v. A Tobin 
Chundcr(l), Gopi Nath v. Bhuywat Pershad (2), 
KaUy Prosonno v. Dinonalh (3), Bhola Per shad v. 
Earn Lall( 4). In the present case, the procedure now 
suggested cannot possibly be adopted. In the first 
place, the vendor of the plaintiff cannot be joined as a 
co-plaintiff without his consent. In the second place, 
if he was so joined, it would be of no avail, as the 
relief claimed, must be refused on the ground that the 
suit is barred by the decree in the prior partition suit. 

As a last resort, the plaintiff has relied upon her 
jote right, but we are of opinion that the District, 
Judge has very properly left the matter open for 
adjudication in a separate suit appropriately framed 
i u that behalf. 

The result is, that the decree of the District Judge 
is affirmed and this appeal dismissed with costs. 

s. K. B. Appeal dismissed. 

(1) (1879) 5 0. L. R. 102. (3) (1873) 11 B. L. ii. 50. 

(2) (1884) I. L. R. 10 Calc 097. (4) (1890) I. L. R. 24 Calc. 34. 
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Before Hooker jee and Roe JJ. 

SHERJAN KHAN 

v. 

ALIMUDDI.* 

Principal and Agent — Liability of principal for fraudulent conduct of the 
agent — Scope of the agent's or servant's employment — Unauthorised acts 
— Tort — Scope of Agency , 

The principal is liable to third persons in a civil suit for the frauds 
deceits, concealments, misrepresentations, torts, negligence and other mal- 
feasances or misfeasances and omissions of duty of his agent in the 
course of his employment although the principal did not authorise or justify 
or participate in, or, indeed, know of such misconduct or even if lie forbade 
the acts or disapproved of them. The principal is not liable for the torts 
or negligences of his agent in any matters beyond the scope of the agency 
unless he has expressly authorised them to be done, or he has subsequently 
adopted them for his own use and benefit. 

McGowan v. Dger ( 1), Hern v. Nichols (2), National Exchange Company 
v. Drew (3), B roc /deshy v. Temperance P. B. Society (4), Pearson v. Dublin 
Corporation (5), Citizens Life Assurance Company v. Brown (6), Glasgow 
Corporation v. Larimer (7), Bowles v. Stewart (8), Fitz Simons v. Duncan 
^9), Suhjan Bibi v. SariatuUa( 10), Morrison v. Verschoyle(\\\Tswar Chunder 
v. Satish Chunder (12), Gopal Chandra v. Secretary of State (13), Motilal v. 

% Appeal from Appellate Decree, No. 1468 of 19 13,- against the decree 
of Ramesh Chandra Sen, Subordinate Judge, Backergunj, dated Jan. 31, 
1913, affirming the decree of Jadunath Majumdar, Munsif of Barisal dated 
June 26, 1912. 

(1) (1873) L.R.8Q. B.D. 141,145. (7) [1911] A. C. 209. 

(2) (1708) l Salkeki 289. (8) (1803) 1 Sch. & Lef. 209. 

(3) (1885) 2 Macq. H. L. 103. (9)' (1908) 2.1. R 483. 

(4) [1895] A. 0. 173. (10) (1869) 3 B. L. R. 413. 

(5) [1907] A. C. 851. (11) (1901) 6 C. W. N. 429. 

(6) [1904] A. C. 423. (12) (1902) I. L. R. 30 Calc. 2C7, 

(13) (1909) I. L.R 36 Calc. 647. 
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GovinSam (1), British M. B. Co. v. Ckarnwwd. Forest %• Company (2), 
Mae.hay v. Commercial Bank (3), S?c/r« v. Francis (4). Honkhworth v. 
(7% of Glasgow (5) referred to. 

Lloyd v, Grace (B) and Rnhern v» ' Great Fi myall (7) folio wo? I, 

Barwick v. English Joint Stock Bank (8) ami Burma Trading Cor - 
poration v. Mirza Mahomed Ally (9) <jxplnin*jrL 

Acts of fraud by 'the. agent, committed in ilie course ami scope of his 
employraefit, form no exception to the' rule whereby' the principal L field 
liable for the torts of his agent even though he did not In fact authorise the 
commission of the fraudulent Act. 

This rule of liability is based upon ground 9 of public policy, ft seems 
more reasonable that where one of the two innocent persons must suffer 
from the wrongful act of a third person the principal who has employed 
and retained a dishonest agent ami has placed him in a position of trod, arid 
confidence- should suffer for hi* mbdeed rather than a stranger. 

Second Appeal by Sherjan Khan and another, i hr 
defendants. 

This appeal arises out of a decree for damages 
passed against the decree-holders for illegal attach- 
ment and sale of the cattle of the respondent, Alim- 
uddi. 

The facts are shortly these. Two persons. Sherjan 
Khan and Faizuddin, obtained a decree against four 
brothers — Jegernlla, Alimnddi, Salimuddi and Azina t- 
ulla. The decree was sought to be executed against 
Azmatnllah alone by the attachment of bis moveables. 
Warrant of attachment was ordered to be issued on the 
4th July 1911 and on the 16th of July 1911, accord- 
ing to the allegation of both the parties, 3 beads of 
cattle were attached by the peon Asvini Kumar Das 
upon the identification of one Tomejuddi, Naib, with 
whom the judgment-debtors had been on terms of 
enmity and, indeed, and at a time when the judgmeut- 

(1) (1905) I. L. R. 30 Bom. 83. (5) (1880 5 A. (J. 317. 

(2) (1887) 18 Q. B. D. 714, 718. (6) [1912] A. C. 710. 

(3) (1874) L. li. 5 P. C. 394. (7) [19 jG] A. C. 439. 165. 

(4) (1877) 3 A. C. 106. (8) (1867) L. ft. 2 Ex. 259 

. (9) (1878) I L. R. 4, Calc. 110. 
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debtors were away from home. The judgment-debtors 
maintained that the attached heads of cattle belonged 
to Alimuddi and were worth Rs. 210. The other party 
contended that the attached heads of cattle belonged 
to Azmatullah and were old and infirm and were 
suffering at the time from what is known as khura, 
and were on that account sold at the low price of 
Rs; 13 only. 

Hence the suit for damages for illegal attachment 
and sale of the cattle of the respondent Alimuddi. 

The learned Mnnsif held that there was an abuse 
of process, and passed a decree for damages. On 
appeal by the defendants, the learned Subordinate 
Judge dismissed the appeal. Hence this Second 
Appeal. 

Baba Abinash Chandra Guha, for the appellants. 

Baba Asitaraw'an Chatterjee , for the respondent. 

Cur. adv. vult. 

Mocker jbe J. This is an appeal by the defend- 
ants in. an action for recovery of damages for illegal 
attachment and sale of movable property in execution 
of a decree for money. The facts found by the Courts 
below lie in a narrow compass. Two persons, who 
may be called X and Y, obtained a decree for money 
against four brothers A, B, C and D. The decree- 
holders applied for execution against D alone by 
attachment and sale of his movables. The warrant 
of attachment -was issued in due course, but the peon, 
on the identification of P, the agent of the decree- 
holders, attached three heads of cattle which belonged 
to B. B protested and tendered the decretal amount, 
but the peon who was in collusion with P, had the 
cattle sold for an insignificant sum. It has been 
established that P acted in this manner on account 
of ill feeling which he bore towards the judgment- 
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debtors. The judgment-debtors claimed damages from 
the decree-holders on account of illegal attachment 
and sale. The Courts below have concurrently de- 
creed the suit. It cannot be disputed that the attach- 
ment was illegal ; when execution had been taken 
out against D alone, the property of B could not be 
attached ; besides, when the judgment-debtors offered 
to satisfy the decretal debt, their property could not 
be lawfully sold. It is obvious, consequently, that 
there was illegal attachment and sale of the movable 
property of the plaintiffs. The sole question in con- 
troversy is, whether the defendants are liable for the 
fraudulent conduct of their agent who, in collusion 
with the peon, has fraudulently brought about this 
result. The Courts below have answered this ques- 
tion in the affirmative. There can be no doubt that 
both upon principle and authority this view should 
be sustained. 

It has not been disputed that under the law of 
England, a principal is liable' for the fraud of his 
agent acting within the scope of his authority, 
whether the fraud is committed for the benefit of 
the principal or for the benefit of the agent. This 
is definitively laid down by the House of Lords in 
Lloyd, v. Grace (1), which overrules the dicta to the 
contrary by Lord Bowen in British M. B. Go. v. 
Gharnwood Forest Railway Co. (2) and by Lord Davey 
in Rubens v. Great Fingall (3). But it has been 
argued on behalf of the appellant that a contrary rule 
was enunciated in Barwick v. English Joint Stock 
Bank (1) and was adopted by the Judicial Committee 
in Burma Trading Corporation v. Mirza Mahomed 
Ally (5). There is no foundation, however, for this 

(1) [1912] A. C. 716. ' (3) [1906] A. 0. 139, 465. 

(.2) (1887) 18 Q. B. D. 714, 718. (4) (1867) L. R. 2 Ex. 259. 

(5) (1878) I. L. R. 4 Calc. 116. 
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contention. In tlxe first place, as explained by the 
House of Lords in Lionel v. Grace (1), the decision 
in Harwich v. English Joint Stock Bank (2) is not 
an authority for the proposition that a principal is 
not liable for the fraud of his agent, unless committed 
for the benefit of the principal. In the second place, 
it is extremely unlikely that Sir Montague Smith, 
who was a party to the decision in Barwick v. 
English Joint Stock Bank (2), should have misunder- 
stood its effect and misapplied it in Burma Trad- 
ing Corporation v. Mima Mahomed Ally (3), the 
judgment wherein was pronounced with his concur- 
rence by Sir Robert Collier. In the third place, the 
decision of the Judicial Committee was based on the 
ground that the acts of the alleged agent could not be 
treated as the wrongful acts of a servant or agent 
committed in the course of his service, for the plain 
reason that at the time it was not shown that he was 
a servant or an agent for the purpose of working in 
the forest on behalf of the company or of doing any 
class of acts analogous to those complained of. Conse- 
quently, no question could arise whether the liability 
of the principal depended on the circumstance whether 
the wrong had been committed by the servant for the 
benefit of the master. On the other hand, Sir Robert 
Collier quotes with approval the observation of Willes 
J: “in all these cases it may be said that the master 
had not authorised the act. It is true he has not 
authorised the particular act, but. he has put the agent 
in his place to do that class of acts, and he must be 
answerable for the manner in which that agent has 
conducted himself in doing the business which it was 
the act of his master to place him in.” The true mean- 
ing and effect of the ruling of Willes J. in Ban vick 

(1) [1912] A. C. 7 1G. (2) (1867) L. R. 2 Ex. 259. 

(3) (1878) 1. L. R. 4 Calc. 116; 
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v. English Joint Stock Bank (1) which was approved 
by the Judicial Committee in Bombay- Burma Trading 
Corporation v. Mirsa Mahomed Ally (2), may also be 
ascertained from the opinion of the Judicial Committee 
in two other cases, Mackay v. Commercial Bank (3) 
and Swire v. Francis (4), the judgments wherein were 
delivered by Sir Montague Smith and Sir Robert 
Collier, respectively. Reference may further be made 
to the decision of the House of Lords in Houldsivorth 
v. City of Glasgow Banktf) where Barwick v. English 
Joint Stock Bank, Ld. (1), Mackay v. Commercial 
Bank (3) and Swire v. Francis (4) are examined and 
explained. Lord Selborne observes that the principle, 
on which those cases were decided was a principle, not 
of the law of torts or of fraud or deceit, but of the law 
of agency, and adds : “ the decisions in all these cases 
proceeded, not on the ground of any imputation of 
vicarious fraud to the principal, but because, as it was 
well put by Mr. Justice Willes in Barwick v. Joint' 
Stock Bank{ 1), with respect to the question whether a 
principal is answerable for the act of his agent in. the 
course of his master’s business, no sensible distinction 
can be drawn between the case of fraud and the case of 
any other wrong.” Lord Blackburn is equally explicit : 
“ the substantial point decided was that an innocent 
principal was civilly responsible for the fraud of his 
authorised agent acting within his authority, to the 
same extent as if it was his own fraud.” To the same 
effect is the exposition by Story in his classical work 
on Agency (sections 452, 456) where that distinguished 
lawyer states : “ the principal is liable to third persons 
in a civil suit for the frauds, deceits, concealments, 
misrepresentations, torts, negligences, and other 

a) (1867) L. E. 2 Ex. 259. (3) (1874) L. E. 5 P. C. 394. 

(2) (1878) I. L. E. 4 Calc. 116. (4) (1877) L. E. 3 A. G. 106. 

(5) (1880) L. E. 5 A. 0. 317. 
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malfeasances or misfeasances and omissions of duty of 
his agent in the course of his employment, although 
the principal did not authorise or justify or participate 
in, or, indeed, know of such misconduct or even if he 
forbade the acts or disapproved of them.” The learned 
author adds : “ the principal is not liable for the torts 
or negligences of his agent in any matters beyond the 
•scope of the agency, unless he has expressly authorised 
them to be done or he has subsequently adopted them 
for his own use and benefit.” This statement of the 
law was accepted by Blackburn J. in McGowan v. 
Dyer (1) and had been foreshadowed nearly two 
centuries earlier • wheu Holt C.J. held in Hern v. 
Nichols (2), that a merchaut was accountable for the 
deceit of his factors, though not criminaliter, yet 
civiliter, “for seeing somebody must be a loser by this 
deceit, it is more reason that he that employs and puts 
a trust and confidence in the deceiver should be a loser 
than a stranger.” This position is well illustrated by 
the decisions in National Exchange Company v. Drew 
(3), Brocklesby v. Temperance P. B. Society (4), Pearson 
v. Dublin Corporation (5), Citizens' Life Assurance Co. 
v. Broivn (6), Glasgow Corporation v. Lorimer (7), 
Bowles v. Stewart(% ) and Fits Simons v. Duncan (9). It 
may be observed that the rule as formulated by Story is 
in accord with a long line of authorities in the Oodrts of 
the United States, where an instructive attempt has 
been repeatedly made to justify the doctrine on prin- 
ciple. Thus, in Higgins v. Water vliet (10) Mr. Justice 
Andrews observed : — “ Every person is bound to use due 

(1) (1873) L. B. 8 Q. B. 141, 145. (6) [1904] A. C. 423. 

(2) (1708) 1 Salkeld 289. (7) [1911] A. C. 209. 

(3) (1885) 2 Macq., H. L. 103. (8) (1803) 1 Set and Let. 209. 
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care in the conduct of his business. If the business is 
committed to an agent or servant, the obligation is not 
changed. The omission of such care by the latter is 
the omission by the principal, and for injury result- 
ing therefrom to- others, the principal is justly held 
liable. If he employs incompetent or untrustworthy 
agents, it is his fault ; and whether the injury to third 
persons is caused by the negligence or positive mis- 
feasance of the agent, the maxim respondeat superior 
applies, provided only that the agent was acting at 
the time for the principal and within the scope of the 
business.” Again, in Jackson v. American Telephone 
(70.(1) Mr. Justice Walker observed: — “Whoever 
commits a wrong is liable for it, and it is immaterial 
whether it is done by him in person or by another 
acting by his authority, express or implied. Quifacit 
per alium,facit per se. Upon this maxim of the law 
is founded the doctrine that the principal is liable for 
the tort of his agent, and the master for the tort 
of his servant. If the . wrongful act is done by 
express command of the master, or even if he has 
afterwards made it his own by adoption, there is no 
difficulty in applying the rule ; but it is other- 
wise when the liability must proceed only from 
an implied authority. Where the servant does a 
wrong to a third person, the rule of respondeat 
superior applies, and the master must answer for the 
tort if it was committed in the course and scope of 
the servant’s employment and in furtherance of the 
master’s business.” In Alger v. Anderson (2), the 
Court observed that the doctrine broadly stated is 
rested upon the ground “ that the principal having 
held the agent out as having authority and having 
clothed him with power to act in a particular 

(1) (1905) 139 N. C. 347 ; (2) (1897) 78 Fed. 729, 735. 

51 S. E. 1017 ; 70 L. R. A. 738. 
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matter, as between two innocent persons, should 
suffer as having given occasion for the loss.” The 
truth is that this rule of liability is based upon 
grounds of public policy ; it seems more reasonable 
that where one of two innocent persons must suffer 
from the wrongful act of a third person, the principal 
who has employed and retained a dishonest agent and 
has placed him in a position of trust and confidence 
should suffer for his misdeeds rather than a stranger : 
Philadelphia Bailway Co. v. Derby (1), Washington 
Gas Light Co. v. Lansden (2), Maclntire v. Pryor (3) 
Foster v. Essex Bank (4), Beynolds v. Witte (5) 
Andrews v. Solomon, (6), MiTburn ^ . Wilson (7). 

Reference may also be made to the decisions in 
Subjan v. Sariatulla (8), Morrison v. Verschoyle ( 9), 
Iswar Chunder v. Satish Chunder { 10), Gopal Chandra 
v. Secretary of State (11) and Motilal v. Govinclram (12). 
These cases recognise the doctrine that acts of fraud 
by the agent, committed in the course and scope of his 
employment, form no exception to the rule whereby 
the principal is held liable for the torts of his agent, 
even though he did not in fact authorise the commis- 
sion of the fraudulent act, There are, no doubt, dicta 
in some of these cases, based apparently upon a mis- 
apprehension of the rule enunciated by Willes J. in 
Barwick v. English Joint Stock Bank (13), and. particu- 
larly of the expression “ for the master’s benefit.” The 
true meaning and scope of the rule, however, has now 


(1) (1852) 14 Howard 480. 

(2) (1898) 172 U. S. 534. 

(3) (1898) 173 U. S. 38. 

(4) (1821) 17 Mass. 508 ; 

9 Am. Dec. 68. 

(5) (1879) 13 S. C. 5 ; 

36 A. M. Rep. 678. 

(6) (1816' Peter. C. C. 360 • 

1 Fed. Cas. 378. 


(7) (1901) 31 Can. Sup. Court 481 

(8) (1869) 3 B. L. 'It. 413. 

(9) (1901)6 C. W. N. 429. 

(10) (1902) I L. R. 30 Calc. 207. 

(11) (1909) I. L. R. 36 Calc. 647. 

(12) (1905) I. L. R. 30 Bom. 83,87. 

(13) (1867) L. R. 2 Ex. Cb. 259. 
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been settled beyond controversy by the decision of the 
House of Lords in Lloyd v. Grace (1). The principle 
expounded there is based, as we have seen, on ‘ justice 
equity and good conscience and no conceivable 
reason has been suggested, why it should be held 
inapplicable to this country. 

The result is that the decree of the Subordinate 
Judge is affirmed, and this 'appeal dismissed with 
costs. 

Roe J. Negligence and malice, mistake and fraud 
are so closely allied that they are often not to be 
distinguished. It could never be, and never was, a 
good defence to an action upon a tort done by a 
servant or by an agent, to plead that the tort was 
done, not by accident but on purpose. 

My learned brother has so fully traced to its 
source and exposed the fallacy that to render the master 
liable, the act df the servant must be for the master’s 
benefit, that there remains nothing for me to add. 
The sole test is the scope of the agent’s authority. In 
the case before us, the act done by the agent was 
clearly within the scope of his authority. 

I agree that the principal is liable, and that the 
appeal be dismissed with costs. 

S. K. B. Appeal dismissed. 

(1) [1912] A. C. 716. 
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PRIVY COUNCIL. 


MUSA LIAR SAH'U 

' . . v. 

LALA HAKIM LAL. 

[ON APPEAL FROM THE HIGH COURT AT FOOT WILLIAM IN BENGAL] 

Transfer of Property Act (JV o * 1SS2) s. 53 — Debtor and Creditor — Suit 

to set aside deed as being void as delaying or defeating creditors — Deed 

made on good consideration — Preference by debtor to one creditor rather 

than another where debtor retains no benefit for himself. 

Id this appeal their Lordships of the Judicial Committee upheld the 
decision of the High Court, which is reported in I. L. R. 34 Calc. 999, at 
page 1003. 

The transfer which defeats or delays creditors is not an instrument 
which prefers one creditor to another, but an instrument which removes 
property from the creditors for the benefit of the debtor. The debtor must 
not retain a benefit for himself. He may pay one creditor, and leave 
another unpaid. 

In re Moroney (1) and Middleton v. Pollock (2) followed. 

When it was found that the transfer impeached was made for adequate 
consideration in satisfaction of genuine debts, and without reservation of any 
benefit to the debtor, it followed that no ground for impeaching it lay in 
the fact that the plaintiff (appellant), who also was a creditor, was a loser by 
payment being made to the preferred creditor — there being in the case no 
question of bankruptcy. 

Appeal 10 of 1912 from a judgment and decree (3rd 
April 1907) of tlie High Court at Calcutta which re- 
versed. a judgment and decree (30th July 1901) of the 
Court of the Subordinate Judge of Mozufferpur. 

The plaintiffs were appellants to His Majesty in 
Council. 

s> Present: Viscount Haldane, Lord Parmoor, Lord Wrenbury, Sib 
John Edge, and Mr. Ameer All 

(1) (1887) L. R. 21 Ir. 27. (2) (1876) L. R. 2 Ob. D. 104, 1 08. 
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The main questions for determination on this ap- 
peal were (a) whether the sale and conveyance of cer- 
tain properties to the respondents by the defendant 
Kishun Benode Upadhya (a judgment-debtor of the 
appellants) by a deed of 2nd September 1901, was 
liable to be set aside as being a fictitious transaction 
executed in fraud of the appellants ; (b) whether a suit 
could be maintained to set aside the deed as being in 
fraud of creditors under section 53 of the Transfer of 
Property Act (IV of 1882) ; and (c) whether the con- 
veyance was Void or voidable under section 53 of that 
Act. 

The facts are sufficiently set put in the report of the 
case in the High Court (Mookerjee and Holmwood 
JJ.) which will be found in I. L. R. 34 Calc. 999. 

On this appeal, 

B. Dube, for the appellants, contended that the con- 
veyance to the respondent, Hakim Lal, dated 2nd Sep- 
tember 1901 was part of a fraudulent and collusive 
conspiracy to which the respondents wei’e parties. 
The two kobalas executed on that date were parts of 
one transaction, and if one of tliem, as had been held 
by both the Courts below, was fictitious anj;l not made 
for good consideration, the other one, as being part of 
the same transaction, must be void also. It was exe- 
cuted in bad faith with the intention of delaying and 
defeating the creditors. The fact that the deed was 
made for good consideration did not make it valid, if 
it was not bond fide, but made for the purpose of 
defeating the appellant’s claim : Cadogan v Kennett 
(1). Merely giving a good consideration was not con- 
clusive evidence of good faith; and the onus was on 
' the respondents of showing that the deed was made 
bond fide. That was not proved, and the deed was, it 
■ r (1) (1776) 2 Cowp. 432, 434. 



YOL. XLIII.] CALCUTTA SERIES. 


523 


was submitted, liable to be set aside under section 53 1915 

of the Transfer of Property Act (IY of 1882). [Vis- murahae 
count Haldane referred to the case of Middleton v. Sahu 
Pollock (1). Here the debtor has not retained any lalaHaium 
benefit for himself. Giving priority or preference to Lal - 
one creditor rather than another is immaterial.] 

A. M. Dunne, for the respondents, was not called 
upon. 

The judgment of their Lordships was delivered by 

Lord Wrenbury. On the 2nd September 1901 
Kishun Benode executed two kobalcis or conveyances, 
the one to Kamta Prashad and the other to Hakim Lal. 

They were conveyances of certain lands, the parcels in 
the second deed being much more numerous than 
those in the first deed. Kamta Prashad was the 
nephew of Ram Aotar Lal, a brother of Hakim Lal. 

He was a minor and Ram Aotar Lal was his guardian. 

The plaintiff, Musahar Sahu, was at this date a 
creditor of Kishun Benode. He had on the 14th 
December 1900 sued for the debt and on the 5th January 
1901 had presented a petition for security by way of 
attachment before judgment. On the 11th February 
1901, Kishun Benode had made an affidavit that he did 
not intend to transfer any of his properties, and 
accordingly on the 11th February 1901 the petition 
was dismissed. 

In this state of facts the two kobalas were executed 
by the debtor on the 2nd September 1901. 

On the 5th December 1901 the plaintiff obtained 
judgment in his action for Rs. 12,695-10 and costs. 

The defendant did not appear at the trial. On the 21st 
December 1901, Kishun Benode applied for a re- 
hearing, but on the 2nd August 1902 that application 

(1) (1876) L. R. 2 Oh. D. 104, 108. 
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was dismissed by default. In the interval, viz., on the 
11th June 1902, the transferees had obtained an order 
for registration of their names in respect of the proper- 
ties transferred. 

Under these circumstances two suits were brought 
to set aside the kobalcis on the ground that within 
section 53 of the Transfer of Property Act IV of 1832, 
the transfers were made with intent to defeat or delay 
the creditors of Kishun Benode. 

The Subordinate Judge set aside the first kobala on 
the ground that no consideration was paid, that a debt 
of Rs. 6,335 therein alleged to bo due to Kamta Prashad 
was fictitious, that the transfer was made gratuitously, 
and that the transfer was made with intent to defraud. 
An appeal was dismissed with costs, and this decision 
is not questioned before this Board. 

As regards the second kobala , there are concurrent 
findings that the consideration for this deed was real 
and not fictitious. The Subordinate Judge neverthe- 
less decided in favour of the plaintiff. Upon appeal 
this decision was reversed, and the second kobala 
upheld. From that decision the plaintiff has brought 
this appeal. 

The appellant lias not argued that the law is 
wrongly laid down in the judgment of the High 
Court His contention is that the two deeds of the 
2nd September 1901 form really one transaction, and 
that the second kobala must fall with the first. 

As matter of law their Lordships take it to be 
clear that in a case in which no consideration of the 
law of bankruptcy applies there is nothing to prevent 
a debtor paying one creditor in full and leaving 
others unpaid although the result may be that the rest 
of his assets will be insufficient to provide for the 
payment of the rest of his debts. The law is, in their 
Lordships’ opinion, rightly stated by Palles, C. B., in 
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Re Moroney (1) where he says : — 

u The right of the creditors taken as a whole is that all the property 
of the debtor should be applied in payment of demands of them or some 
of them, without any portion of it being parted with without conaidera- 
tio.n or reserved or retained by the debtor to their prejudice. It follows 
from this, that security given by a debtor to one creditor upon a portion 
of or upon all his property, although' the effect of it or even the interest of 
the debtor in making it, may be to defeat an expected execution of another 
creditor, is not a fraud within the statute, because notwithstanding such 
an act, the entire property remains available for the creditors or some or 
one of them, and as the statute gives no right to rateable distribution, the 
right of the creditors by such act is not invaded or affected.’ 1 

The transfer which defeats or delays creditors is not 
an instrument which prefers one creditor to another* 
but an instrument which removes property from the 
creditors to the benefit of the debtor. The debtor 
must not retain a benefit for himself. He may pay 
one creditor and leave another unpaid : Middleton v- 
Pollock (2). So soon as it is found that the transfer 
here impeached was made for adequate consideration 
in satisfaction of genuine debts, and without reserva- 
tion of any benefit to the debtor it follows that no 
ground for impeaching it lies in the fact that the 
plaintiff who also was a creditor was a loser by pay- 
ment being made to this preferred creditor — there 
being in the case no question of bankruptcy. 

The argument presented to their Lordships has in 
substance been that the transaction of the 2nd Sep- 
tember 1901 was one transaction : that (i) Kamta 
Prashad, the nephew, the minor and ward, and (ii) 
Hakim Lai, the uncle of Kamta and brother of Ram 
Aotar Lai, the minor’s guardian, are for the purpose 
not distinguishable as independent transferees, that 
from the 11th February 1901 until after the 11th June 
1902 Kishnn Benode was praying for time, and that 
this fact and the fact that the former kobala was 
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fictitious and fraudulent, show that the latter kobala 
was fraudulent also. Their Lordships do not 
accept this contention. The kobala in favour of 
Hakim Lal must stand or fall on its own merits. 
The concurrent finding that the consideration for 
the deed was real reduces the case to one in which 
the debtor has preferred one creditor to the detriment 
of another, but this in itself is no ground for im- 
peaching it under the section even if the debtor was 
intending to defeat an anticipated execution by the 
plaintiff. 

Their Lordships will humbly advise His Majesty 
that the appeal should stand dismissed with costs. 

Appeal dismissed. 


Solicitors for the appellants : T. L. Wilson § Co. 
Solicitors for the respondents : Watkins Hunter. 
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PRIVY COUNCIL, 


BANK OF BENGAL 

v. 

RAMANATHAN CHETTY. 

[ON APPEAL FftOM TOE CHIEF COURT OF LOWER BURMA!! AT RANGOON.] 

Principal and Agent— Construction of Power of Attorney — Denial of 
authority of agent — Chetty money-lending firm , business of — Power 
implied from nature of business ichich could not he carried on without 
it — Proof of similar previous transactions with objection by principal— 
Account books, presumption to be drawn from — Evidence Act (/ of 
1872 ) s. 114 . 

The defendant was a Chetty and had a large money-lending business 
in Rangoon which he carried on by an agent to whom lie gave a power of 
attorney for the general management of his business in which he stated 
the duties and powers entrusted to him as being, u to transact, conduct 
and manage all affairs, concerns, matters and things ” in which he “ may 
be in anywise interested and concerned,” and for that purpose u to use or 
sign my name to any document or writing whatsoever ; to borrow money 
from any bank or banks, firm or firms, person or persons either with or 
without pledge of securities for money advanced to various persons,” and 
^ to make, draw, sign, accept, endorse, negotiate and transfer all and every 
or any bills of exchange, promissory notes, hundis, cheques, drafts, bills 
of lading, and all other negotiable securities whatsoever to which my 
signature or endorsement may be required or which my said attorney 
may in his absolute discretion think fit to make, draw, sign, accept, endorse, 
negotiate and transfer in my name and in my behalf.” Under this power 
the agent pledged the firm’s credit with the plaintiff Rank to enable a client 
who applied to him for financial assistance to have a cash credit account 
opened in his name and obtain from the Rank advances to secure due 
repayment of which he executed a promissory note in favour of defendant’s 
firm which the agent endorsed over to the Rank (in conformity with the 
provisions of the Presidency Ranks Act (XI of 1876) section 37 cl. (e), 
the agent at the same time giving the Rank a letter of guarantee on 

0 Present : Viscount Haldane, Lord Wrenbury, Sir John Edge and 
Mr. Ameer Ali. 
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behalf of his firm. The client, after drawing large sums of money on 
the cash credit account thus opened, having become insolvent, the Bank 
brought an action for the amount due, to which the defence was a denial 
of authority on the part of the agent to enter into the transaction so a3 
to bind the defendant’s firm. 

Held (reversing the decision of an Appellate Bench of the Chief 
Court), that applying the principles of construction of powers of attorney 
laid down in Bryant , Powh and Bryant v. La Banque du Peuple (1) 
the authority to enter into transactions of the nature in dispute in the 
present case, was to be found in the document itself by necessary impli- 
cation from the nature of the business with the general management of 
which the agent was entrusted : without such authority it would hardly 
have been possible to carry on the business of a money-lender and 
financier. 

On the evidence, moreover, it was proved that amongst such Chetty 
money-lending firms it was the practice for the agent to pledge the 
credit of the firm ; and that for a considerable time similar transactions 
liad been entered into previously by the agent without his authority being 
questioned. The mere fact that the defendant did not receive any benefit on 
the transaction would not (if it were the case) relieve him of liability, if 
the authority of the agent was established ; but the defendant’s books of 
account which were called for and not produced, would presumably have 
shown such transactions, and the receipt of commission on them. 

Appeal 42 of 1915 from a judgment and decree 
(26th March 1914) of the Chief Court of Lower Burma 
in its appellate jurisdiction, which reversed a judg- 
ment and decree (16th and 30th August 1912) of the 
same Court in its Original Civil jurisdiction. 

The plaintiffs were the appellants to His Majesty- 
in Council. 

The suit which gave rise to this appeal was brought 
by the Bank of Bengal against L. Lutchmanan Chetty 
to recover the balance of the cash credit account and 
interest due to the Bank from one Hashim Ebrahim, 
a borrower from the Bank, for which balance the Bank 
alleged that L. Lutchmanan Chetty was liable as a 
surety. 
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L. Lutchmanan Clietty carried on the business of 
banker and money-lender in Rangoon, but resided at 
Devokata in the Presidency of Madras, and at the 
material time the business was conducted in Rangoon 
by one Chockalingam Ohetty his agent appointed by 
power of attorney. The guarantee to the Bank in 
respect of the account of Hashim Ebrahim was signed 
by Chockalingam Ohetty as agent. 

The question to be determined on this appeal was 
whether L. Lutchmanan Ohetty was bound by the 
act of his agent in giving such guarantee. 

L. Lutchmanan Ohetty died pending the suit, and 
his representatives were substituted as defendants 
(now respondents). 

The Trial Judge (Robinson J.) found that the 
guaranteeing of other persons’ accounts was a common 
practice amongst Clietties in Rangoon, but held that 
Chockalingam Ohetty had no authority under his 
power of attorney to guarantee the cash credit account 
of Hashim Ebrahim, on the ground that it had not 
been proved that L. Lutchmanan Ohetty was “ in- 
terested or concerned ” in the transaction. He held 
further that there was no evidence that L. Lutchma- 
nan Ohetty had ever expressly forbidden his agent to 
enter into such guarantees, and that it had been proved 
that the Bank had received no notice of any such 
prohibition; that L. Lutchmanan Ohetty had held 
out his agent as having authority to give guarantees) 
and had ratified and confirmed the guarantee sued) 
and that there was consideration. Accordingly by his 
decree the Trial Judge ordered the defendants to pay 
to the plaintiff Bank the sum of Rs. 63,122-12-5 with 
further interest and costs. 

The defendants appealed and Ormond and Parlett 
JJ., who heard the appeal, affirmed the finding of the 
Trial Judge that the agent khd no authority under the 
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power of attorney to enter into the guarantee, on the 
grounds that the power of attorney did not expressly 
empower him to guarantee debts, and that as the 
guaranteeing of debts was not a necessary incident in 
the carrying on of a Clietty banking and money-lend- 
ing business, such a power could not be implied from 
the fact that he was appointed for the purpose of 
carrying on such a business. The judgment reversed 
the findings of the Court below that the agent had 
been held out as having authority to guarantee debts, 
and that the transaction in question had been ratified 
by L. Lutclnnanan Cketty. 

The Chief Court therefore allowed the appeal and 
dismissed the suit with costs in both Courts. 

The following was the judgment of the Chief 
Conrt oil appeal delivered by Ormond J, (Pablett J. 
concurring.) 

“ The plaintiff Bank buob the defendant firm for the sum of Rs. 50,000 
with interest in the following circumstances : — On the 3rd May 1908 one 
Hashim Ebrahim had a cash credit account with the plaintiff Bank, and 
in order to secure the same, upon the request of the plaintiff Bank, executed 
a promissory note for Rs. 50,000 and interest in accordance with the 
practice of the Bank, in favour of the defendant firm. The agent of the 
defendant firm endorsed the said promissory note over to the Bank, and at 
the same time executed an agreement guaranteeing the payment of the said 
cash credit account. The defence is a denial of the authority of the 
agent to enter into the contract of guarantee. It is proved that the 
defendant’s agent entered into 23 transactions with the Bank as surety 
for others between 1901 and May 1908, of which were guarantees of 
persons other than Chetties. On 21st July 1906 the defendant’s agent 
guaranteed this man Hashim Ebrahim; and on 3rd November 1906 the 
defendant’s agent was guaranteed by Hashim and the firm of S. R. M. 
The learned Judge on the Original Side in his judgment says:— “Now 
having regard to the approved practice, and to the ordinary presumptions 
that must arise as to the ordinary course of business and human affairs, 
it is impossible to hold that these agents (defendant’s agents) had never 
submitted accounts to their principal ; that he should have remained in 
ignorance of the fact that they were not only carrying on this branch of 
Chetty banking business on his behalf. The agent was guaranteeing other 
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persons loans, and no exception was taken by the principal to his conduct 
on his behalf for years, and in my opinion it must be therefore held that 
he held his agent out as having the power to guarantee the accounts, and 
further that the power in so guaranteeing was ratified and confirmed by 
him. ..... Notice was given him (defendant) to produce 
his account books, but they had not been produced. These account books 
would have shown these transactions. They would have shown the receipt 
of commision which would be consideration. Further, the agreement itself 
sets out a consideration. It is at the request of the defendant’s agent that 
the cash credit account is given and that imports a consideration. 

u The Judge therefore gave the plaintiff a decree. The defendant was 
the sole t proprietor of that firm and is dead. The question of ratification 
was first raised by the plaintiff when the case came on for hearing. The 
books were not produced before, because the only question was had the 
agent authority to enter into this transaction ? The learned Judge has 
assumed that commission was charged for this transaction ; that these 
transactions must have been entered in the books and that the agent sent 
the books to his principal ; and therefore that the principal know § of these 
transactions of guarantee. In order to make the defendant liable upon a 
ratification, the plaintiff must show that the defendant had full knowledge 
of the facts. There is no question whether there was consideration to 
support a contract of suretyship as between the Bank and the defendant. 
Mr, Giles, who appeared for the plaintiff respondent, admits that the 
question is not really one of ratification, but whether the authority to enter 
into the transaction of guarantee must necessarily he implied from the 
powers conferred in the power of attorney. The power of attorney is in the 
form generally used amongst Chetties. It recites the desire of the principal 
to appoint the agent his attorney for the general management of his 
banking and money-lending business. It then constitutes the agent the 
lawful attorney to transact, conduct, and manage all and every or any 
of the affairs, concerns, matters and things, in which the principal then was 
or thereafter might be in anywise interested and concerned and for that 
purpose to use or sign the principal’s name on any documents whatsoever. 
To borrow money from Banks, firms or persons, either with or without a 
pledge of securities for money advanced to various persons ; to make, draw, 
sign, accept, endorse, negotiate and transfer hills of exchange pro-notes 
etc, to which the principal’s signature or endorsement might be required 
or which the attorney might in his absolute discretion think fit, in the 
name of the principal. The agent therefore had a general authority to 
carry on the business of a Chetty hanker and money-lender on behalf of 
his principal as the sole proprietor of the business and an express power to 
borrow money and to endorse promissory notes for the purposes of that 
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business. He would' not be authorised (without an express power to that 
effect), to enter into any transaction under which bis principal incurred a 
liability, unless such transaction was a necessary incident in the carrying 
on of a Chetty banking and money-lending business. If the transaction 
entered into by the agent is, on the face of it, authorized by the power of 
attorney, the Bank need not look to the application of the money by the 
agent ; but if it is shown that the Bank had notice of the real nature of the 
transaction and such transaction is not within the scope of the agent’s 
authority, the principal would not be liable. In this case the agent endorsed 
a promissory note in favour of the Bank in the name of his principal, and 
he has an express power to do so; but at the same time he signed for his 
principal on a letter of guarantee in favour of the Bank on behalf of 
Hashim Ebrahim for the whole amount for which the promissory note was 
given. The Bank therefore knew that none of the money was being taken 
by the agent as a loan to his principal. The agent was given certain 
specified or express powers, but they do not include a power to make his 
principal a surety for another’s loan; and they do not include a power to 
borrrow money in his principal’s name for another, or to sign promissory 
notes for his principal jointly with another principal. If lie had been 
given such a power as the last, an authority to guarantee the debt of 
another might well be inferred, because since he clearly has no power to 
thrust a partner upon his principal. If he had the power to sign promissory 
notes for his principal jointly with another, the manifest effect' of suoh 
a transaction would be that, as between the two makers of the note each 
is a surety for the other as to the amount taken by that other. The sole 
question then is — is it a necessary incident of the business to guarantee 
the loans of others ? If such transactions are entered for a commission, the 
business would not be so muoh a money-lending business as an insurance 
business. If such transactions are merely mutual accommodations, it must 
be shown that such mutual accommodations are necessary. Loans can be 
raised on security without sureties, and the fact that the Presidency Banks 
Act requires two independent signatures for a loan on a promissory note, 
is not sufficient to show that such mutual accommodations are necessary for 
the business. 

“ The Bank have called two Chetties in support of the proposition that 
it is a necessary incident in a Chetty’ s money lending business, to guarantee 
the debts of others. Ramanath Chetty, the 2nd witness for the plaintiff, 
the agent for the R. M. ML S. T. firm says that his firm has not guaran- 
teed overdrafts of accounts of persons other than Ghetties. He has heard 
that some Chetties do guarantee; in such cases the Chetty gets a commis- 
sion. In cross-examination he states that 4 those whose principals allowed 
them to guarantee the overdrafts of other people they guarantee.’ His own 
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principal has told him that he should not guarantee people other than 
Chetties. The other Chetty Udiappa, 5th witness for the plaintiff who is 
the agent of the V, A. R. firm, says : 1 It is left to the option in Rangoon of 
the agents to guarantee the overdrafts of others. Some take the authority 
from the principal before for so doing and some do so after the transaction 
has been entered into. Some principals do not allow their agents to do 
this guarantee business at all \ Mr. Giles contends that inasmuch as the 
Presidency Banks Act requires the signatures of two persons (who are 
not partners) for a loan on promissory note, that the defendant must have 
known from the cash credit account at the Bank of Bengal that other per- 
sons had stood guarantee for him and that therefore he must have 
assumed that his agent was standing guarantee for others, and that it is 
a normal feature to mutually guarantee in Chetty banking business. 
It is not shown that the defendant would know of the cash credit 
account at the Bank of Bengal; and I do not think it is made 
out that it is a neoessary incident in a Chetty banking and 
money-lending business that the Chetty must necessarily guarantee another 
Chetty. It is certainly not made out in this case that it is part of the 
Chetty business to stand guarantee for others who are not Chetties. 
Powers of attorney must be construed strictly and unless there is an ex- 
press power given to the agent to enter into contracts of guarantee on be- 
half of others or to execute negotiable instruments jointly with others, it 
rests on the Bank or other person lending the money to show that the 
agent had in fact authority to enter into such a transaction.” 

On this appeal, 

Sir H. Erie Richards , K. G., and F. J. Coliman, for 
tlie appellant, contended that the Chief Court had 
wrongly held that the respondents were not liable on 
the contract of guarantee. The power of attorney, if 
not expressly then by implication, authorised Chock- 
alingam Chetty to endorse the promissory note, and 
execute the guarantee agreement. Reference was made 
to Bryant , Fowls and Bryant v. La Banque du Peuple 
(1). If the respondents had produced the account 
books, which were called for, they would have shown 
that guaranteeing loans and overdrafts fell within the 
scope of Lutchmanan Chetty’s business of banker and 
money-lender ; and in the absence of. the account books, 

(1) [1893] A. 0. 170, 177. 


1915 

Bank of 
Bengal 
v. 

Ramanathax 

Chetty. 


534 


1915 

Bank of 
Bengal 

r. 

Ramanathan 
CHETTY. i 


INDIAN LAW REPORTS. [VOL. XLIII. 

ifc might be presumed that the accounts would have 
shown! that was the case. Reference was made to 
section 114 of the Evidence Act (I of 1872) clauses 
(/) & ((/). No evidence was given to show that 
Lutchmanan Chetty ever had forbidden his agent 
to enter into such guarantees ; and for the appellant 
it was proved that the Bank was not aware that 
there had been any such action on the part of Lut- 
chmanan Chetty, and had no notice of it. The 
Presidency Banks Act (XI of 1876, as amended by Act 
I of 1907) sections 36(a) and ( b ) paragraph 6, and 37(e) 
were referred to : that Act by the last named section 
required the signatures of two independent and uncon- 
nected firms for a loan on a promissory note. There 
was evidence to show that Lutchmanan Olietty held 
out his agent as having authority to enter into con- 
tracts of guarantee. The Trial Judge was right in find- 
ing that he had ratified the transaction. He was, it was 
submitted, on the evidence well aware of what was 
going on, and that his agent was guaranteeing loans, 
and he took no objection to the agent’s action in that 
respect ; Fitzgerald v. Dressler{ 1) was distinguishable : 
it decided that even a strong probability that the 
principal knew of the doings of the agent was no 
sufficient foundation for a presumption that there was 
ratification, but there must be direct evidence of such 
knowledge; but in that case there was no original 
authority, such as existed in the present case, in the 
agent to make any promise or guarantee. The defi- 
nition of authority in section 187 of the Contract 
Act (IX of 1872) was referred to. 

Newtolt, K. 0., and Gerard S. Sanders , for the res- 
pondents, contended that there was no evidence to 
show that Lutchmanan Chetty ever knew that Chock- 
alingam Chetty had given a guarantee for any debtor. 

(1) (1859) 7 C. B. (NJS.) 374. 
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Reference was made to Jacobs v. Morris (1), nor had 
he ever authorised. Chockalingam Chetty by power of 
attorney or otherwise to enter into the guarantee on 
behalf of Hashim Ebraliim. Bryant, Powis and 
Bryant v. La Banque du Peuple (2), as to the con- 
struction of general powers; and Be Dowsons and 
Jenkins Contract (3) were referred to. As to the 
burden of proof, reference was made to Pole v. 
Leask (4). There was no evidence that guaranteeing 
accounts fell within the scope of the business of a 
Chetty money-lender such as Lutclimanan Chetty ; 
and if such evidence had been tendered it would not 
have been admissible evidence that Lutchmanan 
Chetty held out Chockalingam Chetty as being author- 
ised to enter into such a guarantee as is alleged in the 
present suit, or that he had ratified a guarantee so 
made. Reference was made to section 114 of the 
Evidence Act (I of 1872), and Cooper v. Gibbon (5). 

The appellant was not called upon to reply. 

The judgment of their Lordships was delivered by 

Mr. Amber Ali. This is an appeal from the Chief 
Court of Lower Burmah, and the sole question for 
determination is whether the agent in Rangoon or the 
original defendant to the action, Lutchmanan Chetty’ 
since deceased, now represented by the respondents, 
had authority to enter into the transaction with the 
plaintiff bank on the basis of which it seeks to enforce 
the present claim against the principal. 

Lutchmanan Chetty was a native of Madras and 
ordinarily resided there. He belonged to the well- 
known Chetty money-lending caste, and had a large 
and apparently lucrative money-lending business in 

(1) [1902] 1 Oh. 816, 821 ; affirming (3) [1904] 2 Oh. 214, 219. 

[1901] 1 Oh. 261. (4) (1862) 33 L. J. Oh. 155, 161. 

(2) [1893] A. 0. 170, 177. (5) (1813) 3 Camp. 363. 
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Rangoon, which, he carried on by agents, under name 
and style of “ Ana Roona Laina,” or shortly “ A. R. L. 
Chetty.” Previous to 1904 he had two pariners, but 
after the death of one and the retirement of the other 
in that year, he was the sole owner of the business. 

By a power of attorney dated the 24th of October 
1904, he appointed one Ramaswamy Chetty, described 
in the document as “ at present of Rangoon,” as his 
attorney under “ the style or firm of Ana Roona Laina 
or A. R. L. Ramaswamy Chetty.” On the 15th of 
May 1905 Ramaswamy, by the power reserved to 
him in his appointment, substituted in his place one 
Chockaiingam Chetty “ as the attorney and agent ” of 
the defendant. And since his appointment Chocka- 
iingam admittedly lias managed the entire money- 
lending business of the defendant’s firm in Rangoon. 

The transaction which forms the basis of the 
present clafm was entered into in May 1908. It 
appears that about this time one Hassum (or Hashim) 
Ebrahim, with whom Chockaiingam had previous 
dealings and who was evidently a constituent of the 
firm, applied to him for financial assistance. He 
acceded to the request, and the arrangement that w T as 
come to between them was in substance this, that 
Chockaiingam should pledge the firm’s credit with 
the plaintiff bank to enable Ebrahim to have a cash 
credit account opened in his name and obtain from 
the bank advances not exceeding in the aggregate 
Rs. 50,000, and that to secure the due repayment of 
this amount with interest thereon he should execute 
a promissory note in favour of the defendant’s firm 
which Chockaiingam on his side should endorse over 
to the bank. 

It is to be observed in this connection that under 
the provisions of The ^Presidency Banks Act (XI of 
1876, s. 87, cl. e), the bank is precluded from opening 
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cash credits on the security of any negotiable instru- 
ment of : — 

u any individual or partnership firm . . . which does not carry on it 

the several responsibilities of at least two persons or firms unconnected with 
each other in general partnership.” 

It was in view of this provision of the law. and the 
practice of the bank in conformity therewith, that the 
promissory note for Rs. 50,000, bearing the usual bank 
rate of interest, was executed on the 23rd May 1 J08, 
by Ebrahim in favour of “A. R. L. Chockalingam 
Che tty,” the name under which the defendant’s firm 
admittedly carried on business in Rangoon. This note 
was endorsed over by Chockalingam to the bank. 
Thus both Ebrahim and the Chetty firm became 
severally liable on the note, one as the drawer, the 
other as the endorser, for advances to Ebrahim on his 
cash credit account. 

At the the same time and on the same date Chocka- 
lingam gave to the plaintiff bank a letter of guarantee 
on behalf of his firm. It stated the nature of the 
transaction and the character of the obligation under- 
taken by the Chetty firm in these terms : — 

i4 In consideration of the Bank of. Bengal having agreed at our request 
to grant to Hassum Ebrahim (who is hereinafter referred to as the Bor- 
rower) accommodation by way of Gash Credit to such an amount from time 
to time as the Bank in its discretion shall think proper upon condition that 
such Cash Credit shall to the extent of Rs. 50,000 and interest be secured 
by the Promissory Note hereinafter mentioned we the undersigned A. R. L 
Chockalingam Chetty (Guarantor) have delivered to the Bank of Bengal a 
Promissory Note dated 23rd May 1908 for Rs. 50,000 and interest payable 
on demand made by the said Borrower in favour of us and endorsed by us 
to the said Bank or order (the said Promissory note being intended as a 
guarantee to the extent of Rs. 50,000 and interest of the balance from 
time to time due to the said Bank from the said Borrower on account of 
the said Cash Credit) on the understanding that the Bank shall be at liberty 
to take steps to enforce payment of the said Promissory Note at any 
time after notice in writing demanding payment thereof posted to us at 
our usual or last known address and default being made in payment for 
three days after the posting of such noticed’ ‘ 

40 
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Ebrahim appeal's to have drawn considerable sums 
of money on the cash credit account thus opened. 
He was adjudicated an insolvent shortly after, and 
his assets vested in the Official Assignee. He himself 
is said to have absconded. 

The plaintiff bank thereupon called upon the defend- 
ant to pay the amount due from Ebrahim, and on 
his failure to do so, brought the present action in the 
Chief Court of Lower Burmak in its original civil 
jurisdiction. The defence to the action in the main 
is the denial of authority on the part of Chockalingam 
to enter into the transaction so as to bind the defend- 
ant’s firm. 

The case was at first heard ex parte , owing to the 
default of the defendant to enter appearance, but the 
ex parte decree was set aside, and the suit came on for 
trial as a contentious cause on the 17th January 1912, 
before Ormond J., who framed the issues and took 
part of the evidence. It was heard subsequently by 
Robinson J. The defendant, besides putting in the 
power of attorney and the instrument substituting 
Chockalingam in place of Ramaswamy, adduced no 
evidence; and Robinson J. held in substance that 
although there was no express authority to the agent 
to enter into a transaction of this nature the defendant 
subsequently ratified and confirmed the act, and was 
therefore clearly liable. He accordingly decreed the 
plaintiffs’ claim. The Appellate Court did not agree 
with this view. The learned Judges further consi- 
dered that if guaranteeing the loans of others was to be 
regarded as “ necessary incident of the business, it 
would not be so much a money lending business as an 
insurance business.” 

They accordingly dismissed the suit. 

In their Lordships’ opinion this judgment cannot 
be supported. The learned Judges seem to have 
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missed the real point at issue. They do not appear to 1915 
have correctly apprehended the character and extent Bakk of 
of the powers entrusted to the agent or the nature of Besgat. 
the business which he conducted and managed on ramanathan 
behalf of the defendant in Rangoon. 

Their Lordships desire to refer shortly to the prin- 
cipal provisions of the power directly bearing on the 
question raised in the case. After setting out that he 
was formerly carrying on the business of “ bankers 
and money-lenders in Rangoon ” in co-partnership 
with two other persons, and that owing to the death 
of one partner and the retirement of the other, he was 
then “ solely carrying on the same business ” under 
the style of A. R. L. Chetty, and that he was desirous 
of appointing Ramaswamy Chetty as his attorney for 
the general management of his said business, the de- 
fendant (Lutclnnanan Chetty) proceeds to state the 
duties with which he charges the agent and the 
powers he entrusts him with : — 

“To transact, conduct, and manage all and, every or any of the affairs, 
concerns, matters, and things in which I, the said L. A. B. L. Lutchmanan 
Chetty, now am or hereafter may be in anywise interested and concerned, 
and for that purpose to use or sign my name to all and every or any docu- 
ments or document writings or writing whatsoever. To borrow money 
from bank or banks, firm or firms, person or persons, either with or with- 
out pledge of securities money advanced to various persons.” 

The authority to borrow is given in explicit and 
the broadest terms, “ either with or without pledge of 
the securities ” lodged with the agent by constituents 
for moneys advanced to them. 

The power then goes on to declare .- — 

u To make, draw, sign, accept, endorse, negotiate and transfer all and 
every or any Bills of Exchange, Promissory Notes, Hundis, Cheques, 

Drafts, Bills of Lading and all and every other negotiable securities what- 
soever to which my signature or endorsement may be required or which 
my said attorney may in his absolute discretion think fit, to make, draw, 
sign, accept, endorse, negotiate and transfer in my name and on my 
behalf 
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It is to be borne in mind that the defendant’s busi- 
ness was a general money-lending business, in tbe 
course of which he financed both Chetties and non- 
Ohetties. The agent had express authority to borrow. 
For what purpose ? To lend to others. It was an 
essential incident of the business ; and the authority 
to borrow implied an authority to pledge the credit of 
the firm for the purpose of obtaining or securing ad- 
vances from others to constituents. It was a matter 
of convenience that, instead of receiving the money 
directly himself and lending it to the borrower, he 
authorised the lender, in this case the bank, on the 
pledge of the firm’s credit, to advance the money to 
the borrower. ■ 

Applying to the power in the present case the 
canon of const ruction laid down in Bryant, Poms and 
Bryant , Ld. v. La Banqm du Peuple(l) viz. — “ that 
where an act purporting to be done under a power 
of attorney is challenged as being in excess of the 
authority conferred by the power, it is necessary to 
show that on a fair construction of the whole instru- 
ment the authority in question is to be found within 
the four corners of the instrument, either in express 
terms or by necessary implication,” their Lordships 
consider that the authority to enter into transactions 
of the nature in dispute is to be found in the document 
itself by necessary implication from the nature of the 
business, with the general management of which the 
agent was entrusted. Without such authority it 
would hardly have been possible to carry on the busi- 
ness of a money-lender and financier. 

It is clear from the facts proved in the case that 
for three years it was accepted, and business was 
transacted on the basis, that the agent was invested 
with full authority in that behalf. For between May 
(11 [1893] A. C. 170, 177. 
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1905 and May 1908 Chockalingam entered into twenty- 
three identical transactions without, so far as appears 
on the record, any question being raised that they 
were in excess of his authority. Besides, there is 
evidence that among these Clietty money-lending 
firms it is the practice for the agent to pledge the 
credit of the principal in this manner. 

It was urged on behalf of the defendant that it was 
not shown he had received any benefit from the tran- 
saction in question. Their Lordships think that if 
authority is established the mere fact that the prin- 
cipal did not receive any benefit does not rid him 
of his liability. But it is to be observed that the case 
of the plaintiff bank was that the defendant’s books 
of accounts would show receipt of commission on the 
transaction. It called upon the defendant to produce 
those books, which he failed to do ; nor was Chocka- 
lingam called to support his allegation in respect of 
the non-receipt of commission. 

Their Lordships are of opinion that the decree of 
the Chief Court should be set aside, and that of 
Robinson J. should be restored. The respondents 
must pay the costs of this appeal and of the appeal in 
the Chief Court. 

And their Lordships will humbly advise His 
Majesty accordingly. 

Appeal allowed. 

Solicitors for the appellant : Arnould 4 * Son. 

Solicitors for the respondents : Bramall §• W kite. 
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ORIGINAL CRIMINAL. 

Before Sanderson C.J. 

EMPEROR 

v. 

DONALDSON* 

Perjury — Power of High Court to direct prosecution ‘when false evidence 
given before the Committing Magistrate in the mofussil — Nearest frst 
class Magistrate — Presidency 'Magistrate — Criminal Procedure Code 
(Act V of 1898), s. 476— Practice. 

Where a witness examined during the trial of a prisoner at the Original 
Criminal Sessions of the High Court has intentionally made false statements 
before the committing officer at B in the district of Alipore, the High Court 
has jurisdiction, under s. 476 of the Criminal Procedure Code, to send the case 
of the witness for inquiry or trial to the District Magistrate of Alipore as the 
nearest Magistrate of the first class. 

Kedar Nath Kar v. King-Emperor (1), Emperor v. Tripura Shankar 
Sarhar (2) distinguished. 

One David Donaldson, a European British subject, 
was employed as an assistant in the Anglo-India Jute 
Mill at Jagatdal, in the Barrackpore subdivision, under 
an agreement which expi red in Jan uary 1916. In June 
or July 1915 he made the acquaintance of a Mrs. J. S. 
Drummond in Chandernagore, and an intimacy sprung 
up between them. She was in the habit of visiting 
him in his rooms at the mill till the matter attracted 
the attention of J. M. Graham, the manager of the mill. 
On the morning of the 5tli of November Graham spoke 
to Donaldson of his relations with the woman, and 
informed him that, unless he severed his connection 
with her, his agreement would not be renewed. 

0 Original Criminal Jurisdiction. 

(1) (1905) 3 C. L. J. 357. (2) (1 910) I. L. R. 37 Calc 618. 
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Donaldson promised to break off with her. On. the 
same night Mrs. Drummond called at tbe mill with a 
bag containing a loaded revolver, which, it was said, she 
was in the habit of carrying. She went to Donaldson’s 
room and awaited him. He came to his quarters at about 
10 P.M. and she remained with him for about three 
hours. About an hour after lie was found suffering from 
a bullet wound. He made a statement to the police at 
6 A.M. which was regarded as the first information, and 
later to a Magistrate, incriminating Mrs. Drummond. 
She was thereupon charged with an attempt to murder 
him and with causing him grievous hurt. At the 
preliminary inquiry held by the subdivisional officer 
of Barrackpore, Donaldson was examined as a prose- 
cution witness, and deposed as follows on the 20th De- 
cember 1915. 

At 10 p.m. I returned to my rooms. There I found her. 1 had a talk 
with her. I spoke of what had occurred between the manager and myself 
that morning .... I do not think that she directly asked me what 
action I meant to take. We talked the whole matter over. She was 
of course anxious to know my plans. I could give her no definite in- 
formation. She did not wish me to sever connection with her. After 
about three hours she left me. She did not say where she was going? 
nor did I know. She took the pistol away with her. The pistol was not 
loaded before she left the room to my knowledge. When she left the room 
I think I was playing with the cartridges in my hand. I put them in the 
bottle after she had left. After she went , I went to sleep. I put on a 
sleeping suit after she left. / saw her ?iert ajter I was shot. I saw the 
ends of her skirt disappearing round my bath-room door. Before l was 
shot I was asleep . . . 

Mrs. Drummond was committed for trial to the High 
Court on charges of attempt to murder and grievous 
hurt under ss. 307 and 326 of the Penal Code. She 
was tried at the First Criminal Sessions before the 
learned Chief Justice and a jury, and Donaldson was 
examined as a witness for the prosecution. He now 
stated that he and Mrs. Drummond had agreed to com- 
mit suicide and that he had in consequence shot 
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himself in the bed-room whilst she was in his sitting 
room. He further deposed that the portions of his 
statements to the Committing Magistrate, set out above 
in italics, were false to his knowledge. Mrs. Drum- 
mond was ultimately found not guilty by the jury, 
on the 10th March in the proportion of 7 to 2, and 
their verdict was accepted by the learned Chief 
Justice who discharged the prisoner. 

On Monday, the 12th instant, an application was 
made for sanction to prosecute Donaldson for giving 
false evidence under s. 193 of the Penal Code. 

The Standing Counsel (Mr. B. C. Mitter) (in- 
structed by Mr. J. T. Hume, Public Prosecutor). I 
apply for sanction under s. 195 (1) (6) of the Criminal 
Procedure Code, on behalf of the Legal Remembrancer, 
to prosecute Donaldson for perjury on contradictory 
statements, one of which must be false, following the 
procedure in Emperor v. Tripura Shankar Sarkar (1). 
One of the statements was made to the Committing 
Magistrate at Barrackpore and the other before this 
Court, and a question might arise as to the Court which 
ought to- grant sanction. If the statement in the 
Magistrate’s Court is false, sanction might be given by 
that Court or the High Court. 

[Sanderson C. J. referred to s. 476 of the Criminal 
Procedure Code.] 

Section 476 would not apply having regard to the 
case of Kedar Nath Kar v. King-Emperor (2). Refers 
to Aigakannu Pillai v. Emperor (3) and In re An 
Attorney (4). If the case was sent to the District 
Magistrate of Alipore, the accused might take an objec- 
tion to his juricdistion. and if any difficulty arose, an 
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application might be made to the Court in which 
the offence was committed. 

Sanderson C .J. I think this case is different, as 
regards the facts, from the cases which have been 
drawn to my attention. This is a case where the 
committal of the accused person, Mrs. Drummond, 
was by the Committing Magistrate sitting at Barrack- 
pore within the district of Alipore and the case was 
committed to the sessions of the High Court. The 
case was tried by me sitting at the sessions, and the 
accused on Friday last was acquitted. During the 
course of the trial one of the witnesses, Mr. Donaldson, 
went back on the statements which he had made 
before the Committing Magistrate, and which were of 
a material character. When he was examined by the 
learned Standing Counsel, he admitted that several of 
the statements which he had made on oath to the 
Committing Magistrate were false to his knowledge. 
This matter was mentioned to me at the conclusion of 
the case, and was adjourned until this morning. 

An application is now made before me on behalf of 
the Crown for sanction under section 195 of the 
Criminal Procedure Code to prosecute Mr. Donaldson 
for perjury. I think, liow T ever, the proper course to 
take is to send the case for inquiry to the nearest 
Magistrate of the first class, under section 476, and 
inasmuch as the case comes from the district of 
Alipore, and I am informed that the nearest Magis- 
trate of the first class is in that district, it seems to me 
the natural tiling is to send the case to him. 

It does not seem to me that I am prevented from 
taking this course by the decisions which have been 
drawn to my attention, viz., Kedar Nath Kar v. King- 
Emperor (1) and Emperor v. Tripura Shankar 
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Sarkar (1), because the facts of those cases were not 
the same as in this case. 

For these reasons, the order I make is that I am of 
opinion that there is ground for inquiring into an 
offence referred to in section 195 of the Criminal 
Procedure Code, namely, an offence punishable under 
section 193 of the Indian Penal Code, which was 
brought under my notice in the course of the trial of 
Mrs. Drummond, and having made such preliminary 
inquiry as may be necessary, I send the case against 
Mr. Donaldson for inquiry or trial, as the case may be, 
to the nearest Magistrate of the first class. I will not 
send Mr. Donaldson in custody. I require him to give 
security for his appearance before such Magistrate to 
the satisfaction of the officer of this Court. He will 
have to appear before the Magistrate to-morrow, and, 
if he be not then ready to proceed, lie will no doubt be 
afforded ample opportunity by the Magistrate to 
instruct a solicitor, or otherwise prepare for his 
defence. 

I adjourn the application so far as section 195 of 
the Code of Criminal Procedure is concerned, and give 
liberty to apply, if necessary. 

E. H. M. 

(1) (1910) I. L. It. 37 Calc. 618. 
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Before Mookerjee and Beachcroft JJ. 

BIRENDRA KISHORE MAN IKY A 

v. July 13 . 

KALITARA DEBT." ' 

Bengal Tenancy Act (VI.I1 of 1885) s. 102 — Its amendment in 189S — Effect 
of 8. 102 — Settlement Officer, power of. 

Section 102 of the Bengal Tenancy Act has now been amended by 
the insertion of a new clause which expressly authorises the Settlement 
Officer to decide when the land is claimed to be held rent-free — whether 
or not rent is actually paid, and if not paid, whether or not the occupant 
is entitled to hold the land without payment of rent, and if so entitled 
under what authority. The very circumstance that the Legislature has 
inserted this clause in section 102 points to the conclusion that the matter 
provided for thereunder is not covered by the other clauses of section 102. 

The Legislature could not possibly have intended to accord finality to 
a decision of a dispute by a Settlement Officer which it was beyond the 
jurisdiction of the Revenue Officer to decide under section 10G of the 
Bengal Tenancy Act. 

Radka Kishore v. Dnrganath (1), Donay Dass v. Keskub Prnhti (2), 

Nabin Chandra v. Radha Kishore (3), Nikunja Behary v. Radlia Kishore 
(4), Secretary of State for India v. Nitye Singh (5), Dharani Kania Lahiri 
v, Gaber Ali Khan (6), Karmi Khan v. Brojo Kath Das (7) and Birendra 
v. Bhoirab (8) referred to. 


Second Appeal by Maharaja Birendra Kishore 
Manikya, the plaintiff. 


0 Appeal from Appellate Decree, No. 475 of 1911, against the decree of 
A, H. Cuming, District Judge of Tippera, dated Nov. 29, 1910, reversing 
the decree of Fauindra Mohan Chattcrjee, Munsif of Tippera, dated Nov- 
30. 1909. 


(1) (1904) I. L. B. 32 Calc. 162. 

(2) (1904) 8 C. W. N. 741. 

(3) (1907) 11 C. W. N. 859. 

(4) (1903) 22 C. L. J. 148. 


(5) (1893) I. L. K. 21 Calc. 38. 

(6) (1902) I. L. R. 30 Calc. 339. 
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This appeal arises out of a suit instituted by the 
plaintiff for declaration of title to the land in suit 
and for declaration that the defendant held the same 
under the plaintiff on a jama of Rs. 33-4 or, in the 
alternative, for an assessment of rent and for arrears 
of rent. The defendant contended that they held the 
land under a rent-free grant and pleaded limitation. 
The learned Munsif decreed the suit but, on appeal, 
the lower Appellate Court dismissed the suit. Hence 
this second appeal by the plaintiff. 

Bctbu Birendra 'Chandra Das (with him Babu, 
Dwarka Hath C /tucker butty), for the appellant, con- 
tended that in a proceeding under Chapter X of the 
Bengal Tenancy Act the Settlement Officer assessed 
Rs. 33-4 as fair and equitable rent of the land. This 
decision in favour of the plaintiff was made on the 
17th of April 1898. The learned vakil contended 
that the decision of the Settlement Officer was final 
and operated as res judicata, and relied upon section 
9 of Act III of 1898. He further submitted that the 
Settlement Officer had jurisdiction to decide the 
question whether the land was rent-free or not: 
Nabin Chandra v. Radha Kishore (1), Do nay Dass 
v. Kesliub Pruhti (2). Secretary of State for India 
v. Nitye Singh (3), Radha Kishore v. Durganath (4j. 

Babu Bipin Chandra- Bose , for the respondent, 
was not called upon. 

Mookerjee and Beachcroft J.J. This is an 
appeal by the plaintiff in a suit for assessment of rent 
of land, which, the defendants contend, they hold 
under a rent-free title. The Court of first instance 
found in favour of the plaintiff and decreed the suit. 

(1) (1 907) 11 C. W. N. 859. (3) (1893) I. L. li. 21 Calc. 38. 

(2) (1904) 8 C. IV. N. 741. (4) (1904) I. L. R. 32 Calc. 162. 
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Upon appeal, the District Judge has reversed that 
decision, and, has held, first , that the decision of the 
question by the Settlement Officer does not conclude 
the matter in controversy ; and, secondly, that from the 
long and uninterrupted possession of the defendants 
without payment of rent to the plaintiff or his pre- 
decessor, the inference may legitimately be drawn 
that the originaL grant was rent-free. On the present 
appeal, the validity of the conclusion of the District 
Judge upon the second aspect of the case has not been 
disputed, but it has been argued that the decision of 
the Settlement Officer, which was adverse to the de- 
fendants, operates as res judicata, and that it was not 
open to the District Judge to come to an independent 
determination on the merits. 

From an examination of the record, it transpires 
that on the 17th April 1897, the Settlement Officer 
decided, in the course of a proceeding under Chapter X 
of the Bengal Tenancy Act, that the present defendants 
had failed to establish before him their alleged rent- 
free title. On the basis of this decision of the dispute 
between the parties, the rent was subsequently settled 
and the record was finally published on the 1st Decem- 
ber 1898. The appellant now contends, with refer- 
ence to sub-section I of section 9 of Beng. Act III 
of 1898, which came into force on the 2nd November 
1898, that the decision of the Revenue Officer, though 
prior in point of time, was embodied in a Record of 
Rights published afterwards and precludes an investi- 
gation of the matter by the Civil Court. 

Sub-section (T) of section 9 is in these terms : 
“ Every settlement of rent or decision of a dispute by 
a Revenue-officer under section 104 or section 106 of 
the Bengal Tenancy Act, 1885, before the commence- 
ment of this Act, in respect of which no appeal has, 
before the commencement of this Act, been preferred 
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to the Special Judge appointed under section 1<'8 of 
that Act, shiil I have the force and effect of a decree of a 
Civil Court in a suit between the parties, and shall 
be final.” The appellant argues that there was a 
decision of a dispute by a Revenue Officer under 
section 106 of the Bengal Tenancy Act, 1885, and that 
such decision has the force and effect of a decree of a 
Civil Court in a suit between the parties and is final. 
This contention is based upon a superficial view of 
the provisions of sub-section (1) of section 9. It was 
ruled by this Court in the case of Radha Kish ora v. 
Durganath (1) that the words “every settlement of 
rent or decision of a dispute by a Revenue Officer” 
in section 9 are applicable only to those cases 
which a Revenue Officer has jurisdiction to try 
and are not applicable to a decision of a Settlement 
Officer as to the validity of a lakhiraj title under 
section 104 of the Bengal Tenancy Act, 1885. This 
conclusion coincides with the decision in Donay Dust, 
v.Keshub Pruhti(2), where Mr. Justice Ghose observed 
that the Legislature could not possibly have intended 
to accord finality to a decision of a dispute by a 
Settlement Officer which it was beyond the juris- 
diction of the Revenue Officer to decide under 
section 106. This view is, in our opinion, eminently 
reasonable. Reliance, however, has been placed upon 
the later decision in Nabin Chandra v. Radha 
Kishore (3) where the attention of the Court was not 
drawn to the cases of Donay Dass v. Keshub Pruhti (2) 
and Radha Kishore y. Durganath (1). There is a 
dictum in this judgment to the effect that the doctrine 
of res judicata applies, irrespective of the question 
whether the decision of the Revenue Officer was or 
was not competent under section 104 or 106. In 

(1) (1904) I. L. R. 32 Calc. 162'. (2) (1904) 8 C. W. N. 741. 

(3) (1907) 11 C. W. N 859. 
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support of this view, reliance was placed upon the 
decision in Nikunja Behary v. Radha Kishore (1). 
On an examination of the judgment in that case, 
however, it transpires that the decision is not an 
authority for the proposition deduced therefrom. 
There it was held that the particular decision of the 
Revenue Officer was within his jurisdiction ; and if 
the decision was within his competence, it was plainly 
final between the parties under sub-section ( 1 ) of 
section 9 of Act HI of 1898. We may further observe, 
with reference to the decision in Nabin Chandra v. 
Radha Kishore (2), that although reliance was placed 
upon the doctrine of res judicata , the court yet pro- 
ceeded to determine the case on the merits and came 
to the conclusion that the claimants had failed to 
establish their alleged rent-free title on the basis of 
the sanads and the other documents produced by 
them. We hold accordingly that the appellant can 
succeed, only if the decision of the Settlement Officer 
dated the 17th April 1897 was a decision of a dispute, 
which he was competent to decide under section 106 
of the Bengal Tenancy Act as it stood before its 
amendment in 1898. 

It cannot, we think, be seriously maintained that 
the Settlement Officer was competent- to decide a 
question of this character before the amendment of 
the statute in 1898. This is plainly indicated by the 
fact that section 102 has now been amended by the 
insertion of a new clause which expressly authorises 
the Settlement Officer to decide, when the land is 
claimed to be held rent-free, whether or not rent is 
actually paid, and if not paid, whether or not the 
occupant is entitled to hold the land without payment 
of rent, and if so entitled, under what authority. 
The very circumstance tiiat the Legislature has 
(1) (1903) 22 C. L. J. 148. (2) (1907) 11 C. W. N. 859. 
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inserted this clause in section 102 points to the con- 
clusion that the matter provided for thereunder is 
not covered by the other clauses of section 102. This, 
in fact, was the view taken by a Full Bench of this 
Court in tire case of Secretary of State for India v. 
Nitye Singh (I) and’ is also in accord with the deci- 
sion in Dharani Kant Lahiri v. Saber All Khan (2). 
But it has been argued that the decision of the Full 
Beach should be limited to cases where the Settlement 
Officer is invited to decide whether an alleged rent- 
free grant constitutes a valid title, and in support of 
this our attention has been drawn to isolated passages 
in the judgments delivered by the Full Bench. But we 
prefer to accept the interpretation of the decision of 
the Full Bench as given by Mr. Justice Prinsep who 
delivered the leading judgment in that case ; ids view 
will be found in the case of Badha Kishore v. Durga- 
nath (3), and was confirmed on appeal by a Bench of 
three Judges. Reference has also been made to the 
case of Karmi Khan v. Drojo Xath Das ( 4), but that 
decision, rightly interpreted, does not support the 
contention of the appellant. In fact, the question 
whether a lakhiraj is valid or not. does not and cannot 
require consideration in a case of this description ; the 
proceeding is not by the Government for assessment 
of revenue on land alleged to be held revenue free, 
. but is by the proprietor of an estate for assessment of 
• rent on land claimed by the occupier to be held as 
rent-free. It has finally been urged that if this view 
be taken, it would be open to any occupier of land to 
defeat the proceeding before the Settlement Officer by 
an unfounded assertion that the land was held rent- 
free. There is no ground for this apprehension, for as 
was pointed out by Mr. Justice Prinsep in . Xikimja 

(1) (1893) I. L. B. 21 Calc. 38. (3) (1904) I. L. R. 32 Calc. 162. 

(2) (1902) I. L. B. 30 Calc. 339. (4) (1894) I. L. B. 22 Calc. 244, 243. 
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Behary v. Raclha Kishore (1) it is open to the Settle- 
ment Officer to investigate whether rent has, as a 
matter of fact, been paid in respect of the disputed 
land ; if it is proved that rent has been paid, the Settle- 
ment Officer is competent to assess fair and equitable 
rent on the land ; if, on the other hand, it is proved 
that rent has never been paid in respect of the land, 
he cannot assess rent thereon merely because he is of 
opinion that the alleged rent-free title has not been 
proved. This was the law under the Bengal Tenancy 
Act as it stood before its amendment in 1898. The 
law, however, was altered in 1898 and the controversy 
cannot be raised again. We hold accordingly that 
the decision of the Settlement Officer dated the 17th 
April 1897 does not operate as res judicata, and that it 
was open to the District Judge to come to a determina- 
tion of the matter in dispute on the evidence before 
him. That determination, as we have said, is not, and 
cannot be. successfully assailed on the merits, as it 
accords with a long line of cases in this Court : Biren- 
dra v. Bhoirab (2). 

The result is that the decree of the District Judge 
is affirmed and this appeal dismissed with costs. 

s. k. b. Appeal dismissed. 

(1) (1903) 22 C. L. J. 148. (2) (1913) 20 0. L. J. 295. 
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APPELLATE CIVIL. 


Before Hooker jee and Beadier oft JJ. 

1915 SURENDRA NARAIN ROY CHOWDHURY 

July 22. V. 

DINA NATH BOSE.* 

Rent, suit for — Title Paramount , dispossession by — Onus of proo * — Appor- 
tionment of rent — Evidence Act (I of 1S72) s. 102. 

Where a tenant is sued for rent, he can set up eviction by title para- 
mount to that of his lessor as an answer ; and if evicted from part of the 
* land, an apportionment of the rent may take place ; but the onus is on the 

lessor to show what is the fair rent 0f the lands out of which the tenant 
was not evicted. 

Gopanund Jha v. Lalla Gobind Prosad (1) referred to. 

Second Appeal by Sn rendra Narain Ray Cliow- 
clliury, the plaintiff. 

This appeal arose out of a suit for recovery of 
arrears of rent at the rate of Rs. 27 with cess and 
damages due from 1316 B. S. down to hist Pons of IBID 
B. S. in respect of an osat taluk held by defendants 
under taluk Pran Narain Roy. The defendant No. I 
appeared and in his written statement denied the 
relationship of landlord and tenant with the plaintiff, 
and pleaded that the suit was barred under sections 
15, 16 and IBB of the Bengal Tenancy Act, and that the 
cess and damages were excessively claimed. 

° Appeal from Appellate Decree, No. 1449 of 1914, against the decree of 
Ramesh Chandra Sen, Subordinate Judge of Backergunge, dated March 20, 
1914, reversing the decree of Surendra Nath Sen, Munsif of Perozepur. 
dated July 11, 1913. 

■ v : . (.1) (1869) 12 \V. R. 109. 
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He further pleaded that Babu Kiran Chandra Roy 
and others, having purchased the 13 gandas zemandari 
of Kasiswari Choudhurani, brought a suit for khas 
possession against the plaintiff, defendants and others, 
and obtained decree for some land of the disputed osat 
taluk, and that consequently the plaintiff could not 
obtain decree without re-adjustment of the jama. 

The learned Munsif decreed the suit, with costs. 
The defendant appealed to the Subordinate Judge who, 
reversing the decision of the Munsif, decreed the 
appeal. Thereupon the plaintiff appealed to the High 
Court. 

Dr. Dwarka Nath Mitra and Babu Baikuntha 
Nath Mitra , for the appellant. 

No one for the respondent. 

Mookerjee and Beachcroft JJ. This is an appeal 
by the plaintiff in a suit for arrears of rent. The 
plaintiff claimed rent at the rate of Rs. 27 a year. 
The defendants contended that they had been dis- 
possessed of a portion of the tenancy by title para- 
mount and that the plaintiff was consequently not 
entitled to the entire rent claimed. The Court of first 
instance found that the defendants had not been dis- 
possessed of any lands of their tenancy by title para- 
mount and decreed the claim in full. Upon appeal, 
the Subordinate Judge has found that the defendants 
have been deprived of a portion of the lands of their 
tenancy by title paramount and that they are entitled 
to an abatement of rent. He has, however, dismissed 
the suit, as there is no evidence to show what rent is 
payable to the plaintiff in respect of the lands still in 
the occupation of the tenants. On the present appeal, 
it has been argued that the burden of proof was upon 
the defendants to show, to what extent they are 
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entitled to abatement of rent. In our opinion, there 
is no foundation for this contention. 

It was pointed out by Sir Barnes Peacock 0. J. in 
the case of Gopanund Jha v. Lalla Gobind Prosad (1), 
that where a tenant is sued for rent, he can set up 
eviction by title paramount to that of his lessor as 
an answer, and if evicted from part of the land, an 
apportionment of the rent may take place ; but the 
onus is on the lessor to show what is the fair rent of 
the lands out of which the tenant was not evicted. 
This view is plainly well-founded on principle, 
because, as stated in section 102 of the Evidence Act, 
the burden of proof lies on that person who would 
fail if no evidence at all were given on either side. 
The defendants asserted that they had been dispos- 
sessed of a portion of the land of the tenancy by title 
paramount. The burden lay upon them to establish the 
truth of this allegation. They have discharged that 
burden ; consequently, it is plain that the plaintiff can- 
not recover rent at the rate of Rs. 27 a year. IE the 
contention of the plaintiff were well-founded, that the 
burden lav upon the defendants to prove the extent of 
abatement, it would be incumbent upon the Court, if 
no evidence were given on either side, to award the 
plaintiff a decree at the full rate claimed, although 
the Court, was satisfied that he was not entitled there- 
to. It is thus unquestionable that the burden lay 
upon the plaintiff to establish what rent he was en- 
titled to recover from the tenants in respect of the 
lands now in their occupation. This he has entirely 
failed to do ; he directed all his energy to prove that 
there had been no dispossession of the tenants by 
title paramount, and did not adduce evidence to show 
what would be fair rent for the lands in their occu- 
pation. As a last resort, the plaintiff has prayed that 
(1)0 869)12 W. R. 109. 
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the case may be remitted to the Court of first 
instance in order that the question of apportionment 
of rent may be determined in this litigation. We are 
of opinion that we should not accede to this request. 
The burden, as we have said, lay upon the plaintiff to 
establish his case. He has failed to discharge that 
burden, because lie came into Court with an untrue 
allegation that the defendants were still in occupation 
of alL the lands of their tenancy and did not adduce 
direct evidence to show what rent was fairly payable in 
respect of the lands actually in their possession. Such 
evidence, indeed, could not be adduced by the plaintiff 
because that would have been destructive of his 
case that the defendants were in occupation of all the 
lands of their tenancy. The plaintiff cannot now be 
permitted to take the case back to the Coui’t of first 
instance and to have the question of fair rent tried. 
It will be open, however, to the plaintiff in any future 
litigation to claim re-adjustment of rent. 

The result is that the decree of the Subordinate 
Judge is affirmed and this appeal dismissed. 
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APPELLATE CIVIL. 


lit ft re Jenkins C. A r . R. Chatter jea and Mtdlick J Vt 

1916 ABDUL RAHMAN OHOWDHURI 

* Aug , 10. 

AHMAD AE RAHMAN.* 


Incumbrance— Absolute sale— Unregistered purchaser of portion of patni 

tenure , interest of whether an incumbrance — Bengal Tenancg Act 

(VIII o* 1885) ss. 161, 167— Civil Procedure Code (Act V of 1 90S) 

■s.98. 

Per Jenkins C. J. and N. E. Chatterjea J. (Mhlmck J. dissenting). 
The interest of an unregistered purchaser of a portion of a patni tenure 
is not an “ incumbrance ” within the meaning of s. 161 of the Bengal 
Tenancy Act. 

Chundra Sakai v. KaUi Prosanno C hue Jeer butt g (1) distinguished. 

A purchaser of a tenure at a sale held in execution of a rent decree is 
not therefore required to annul such an interest (i.e. of an unregistered 
purchaser of a portion of a patni) under the provisions of s. 167 in order 
to get a clear title. 

Second Appeal by Abdul Rahman Chowdhuri, the 
plaintiff. 

The plaintiff sued for recovery of possession from 
the unregistered purchaser of a portion of a patni 
tenure alleging he had purchased the whole tenure 
at a sale held in execution of a rent decree. The 
Court of Appeal below having reversed the decision 
of the Court of first instance, which was in plaintiff’s 
favour, the latter appealed to the High Court. At the 

° Appeal from Appellate Decree, No. 2462 of 1910, against the decree 
of W. S. Coutts, District Judge, of Chittagong, dated April 29, 1910, 
confirming the decree of Akhoy Kumar Chakravarti, , Additional JIunsif 
of Fatikchari. dated May 27, 1909. 

CD (1895) I. L. R. 23 Calc. 254. 
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hearing of this second appeal, there being a difference 
of opinion between N. R. Chatterjea and Mullick JJ., 
with reference to the question whether the interest 
of an unregistered purchaser of a portion of a patni 
tenure was an “incumbrance’ 5 within the meaning 
of section 161 of the Bengal Tenancy Act, the point 
of law, which was referred to a third Judge under 
the provisions of section 98 of the Code of Civil Pro- 
cedure, was heard by Jenkins C. J., on the 30tli July 
1915. 

The judgments of the dissentient Judges were as 
follow : — 

N, E. Chatterjea J. The plaintiff appellant purchased a patni taluk 
at a sale held in execution of a decree for arrears of rent, and sued to 
recover possession of the lands in suit which were included in the taluk 
from the defendants who were in possession thereof by purchase from the 
former patnidar. The Courts below dismissed the suit on the ground 
that the purchases made by the defendants of portions of the patni were 
“incumbrances” within the meaning of section fbl of the Bengal 
Tenancy Act, which had not been annulled according to the provisions 
of section 167 of that Act. The plaintiff has appealed to this Court. 

Before dealing with the above question, I will notice a point raised 
on behalf of the respondents, viz.: that the landlord was bound to 
recognise the transfers of portions of a permanent tenure, and the 
transferees not having been made parties to the rent suit, the sale 
held in execution of the decree in the rent suit passed only the 
interest of the person who was a party to the decree. But the tenure in 
the present case is a patni tenure, and, under the Patni Regulation, 
transfers of fractional portions of a patni taluk are not binding upon 
the zemindar, although the transferee acquires a valid title to the portion 
purchased. This is clear from sections 5 and 6 of the Regulation* 
and if any authority were needed, I may refer to the decision of the 
Judicial Committee in Watson v. Collector of Rajshahye (1). The cases 
relied upon on behalf of the respondent do not support his conten- 
tion. In Sourendra Mohan Tagore v. Surnomoyi (2) it was held that 
although the transferee of a fractioua! share of a patni cannot enforce 
registration of his name on payment of the necessary fee and tender 
of the requisite security, yet the transfer is not altogether void, and 
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he is liable for rent severally and jointly with the registered tenant, 
if the landlord chooses to recognise him as one of the joint-holders of 
the patni, and he is a T so liable for the entire rent of the patni estate. 
The other case Aosub Ali Pramanik v. Bisseshuri (1) also is to the 
same effect. These cases are no authorities for the proposition that 
the transfer of a share in a patni without the express consent of the 
zemindar is binding upon him. They only lay down that the transferee 
is liable jointly with the registered patnidar if the landlord chooses to 
recognise Mm as one of the joint-holders of the patni. In the present 
case, the zemindar did not recognise the transferees and he was not bound to 
do so. This contention must therefore be overruled. 

The zemindar sued the registered patnidar for rent, and in execution 
of the decree for rent brought the tenure to sale, and the plaintiff purchased 
it with power to annul all incumbrances. The defendants were unregistered 
transferees of the patni, and the question is whether their interests 
were incumbrances within the meaning of section 161 of the Bengal 
Tenancy Act. 

Now the defendants being transferees of portions of the patni, 
their position was that of co-sharers of the former patnidar, though not 
recognised by the landlord. The sale held in execution of the decree for 
arrears of rent against the recorded patnidar parsed the tenure itself, and 
not merely the right, title and interest of the recorded patnidar. The 
recorded ' patnidar represented the ownership of the patni, and so far ns the 
patni itself was concerned, the sale passed the interest of the transferees 
of portions of the patni, as much as it did that of the recorded pat- 
nidar. 

Section 161 of the Bengal Tenancy Act lays down that, for the purposes 
of Chapter XIV of that Act, the term “incumbrance”, used with reference 
to a tenancy, “means any lien, sub-tenancy, easement or other right or 
interest created by the tenant on his tenure or holding, or in limitation of 
his own interest therein, and not being a protected interest as defined 
in the last foregoing section (section 160).” Now the right or interest 
created by the sale of a portion of the tenure itself is not a right or 
interest created by the tenant on the tenure, nor, do I think, is it 
a right or interest “in limitation of his own interest therein.” The words 
“ his own interest therein ” in the case of a tenure mean the interest of a 
tenure-holder ; and the right or interest created must lie in limitation of 
such interest, and not a transfer of the tenure-holder’s interest itself. 
By a sale of a portion of the tenure, the interest of the tenant in the tenure 
itself to the extent of the portion sold is transferred, and not an interest 

(1) (1905) 8 C. L. J. 554, 
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created in limitation of his own interest in the tenure. It is said that 
when a tenant transfers a part of his tenure, he does so in limitation of his 
interest, meaning thereby his entire interest, in it. But the words — in 
limitation of his own interest therein — would seem to indicate that it is not 
limitation in respect of the quantity or extent of interest which is contem- 
plated and which could have been sufficiently expressed by saying u his 
interest therein”, but has reference to limitation in respect of the parti- 
cular interest held by the tenant. 

The purchaser of a portion of the tenure professes to purchase and 
does purchase the ‘ownership of the tenure itself to the extent of the 
portion purchased, and becomes a co-sharer of the original tenant. He is as 
much bound by the decree for rent as his vendor. He can maintain a suit 
for his share of the surplus proceeds of the sale held in execution of a 
decree for rent against the recorded tenant [see Matangini Ohaudhurani v. 
Sreenath Das (I)]. It is true a mortgagee can also do so, but a mortgagee 
can do so only as an incumbrancer and to the extent of his lien, whereas 
the purchaser of a portion of the tenure has a right as a tenure-holder to 
the surplus sale proceeds representing the portion purchased by him, 
because the sale is of the tenure including the portion purchased by him. 

1 think therefore that the words “ in limitation of his own interest 
therein” do not refer to a sale of the tenure-holder’s interest. As pointed 
out in Tamizuddin Khan v. Khoda Nawaz Khan (2), the right created by a 
sale of a portion of the tenure itself is to that extent not in “ limitation”, 
but in “extinction ” of the rights of tiie tenure-holder. If the sale of a 
portion of a tenure is an incumbrance, the sale of the whole tenure would 
also be an incumbrance, and the purchaser at a sale for arrears of rent 
would get nothing unless he takes steps within a year from the date of the 
sale to annul the interest of the private purchaser under section 167 of 
the Bengal Tenancy Act. I do not think such a result was contemplated 
by the section. 

I may in this connection refer to certain observations of Mookerjee, J., 
in Bhawani Koer v, Mathura Prasad ( 3) (at pages 20-21), where one of the 
questions to be considered was whether the interest of a person who has 
acquired by purchase the rights of the owner constitutes an “ incumbrance ” 
within the meaning of section 54 of Act XI of 1859. The learned Judge 
observed “It was not disputed, and in my opinion it could not be reasonably 
disputed that, if a person acquires the interest of the original owner of the 
estate before the default is made, his interest cannot be said to be an 
incumbrance and passes by the sale to the purchaser because what is sold 
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is in essence his share la the estate 1 ’ and again u a purchaser of the interest 
of the proprietor after default and before the revenue safe is quite as much 
bound by the revenue sale as the proprietor himself, because in substance 
he occupies the position of the proprietor. 11 The observations were no 
doubt made in connection with the provisions of section 54 of the Revenue 
Safe Law, which does not contain a definition of the word u incumbrance,” 
and I have referred to them only to show that the purchaser of the 
interest of the proprietor standi in the same position as the proprietor 
himself in relation to the sale. 

We were referred to several cases, but none of them .{holds that a 
purchase of the tenure-holder’s interest is an incumbrance within the 
meaning of section 161 of the B mgal Tmancy Act. In the case of 
Chundra Sakai v. Kalli Prmanm ChuekerhuUgi 1) it was held by Norris 
and Gordon, JJ., that an exchange of land Is an incumbrance within the 
meaning of section 161 of the Bengal Tenancy Act. Gordon, J.. in deliver- 
ing the judgment of the Court observed, “ it seems to us that the exchange 
by which this land was acquired by the defendants was in limitation, if 
not in fact, in destruction of the original tenant’s right in the holding.” 

The case of an exchange may perhaps be distinguished from that of a 
sale, although the two stand on the same footing generally, so far as the 
rights of the parties arc concerned. A person who takes the land of a 
tenure by exchange does not take it as a part of the tenure nor as a tenant. 
The tenant does not create an interest in the tenure itself ns in the case of a 
sale, and in that view it may possibly be said that he creates an interest in 
limitation” of his own interest in the tenure. 

But if there is no distinction between an u exchange ” and a t; sale ” 
so far as the present question is concerned, the view that an ‘‘ exchange ’* 
is in u limitation ” of the tenant’s interest is opposed to that taken in 
Tamhuddm Khan v. Khoda Nawaz Khan (2), and if an exchange.' is in 
1 destruction ” of the tenant's right, it cannot be an u incumbrance ” within 
the meaning of section 161 of the Bengal Tenancy Act. I have doubts 
about the correctness of the decision in the case of Chundra Sakai (1) 
referred to above, and in any case, I think, it ought not to be extended 
further. In Jogeshwar Mazumdar v. Abed Mahomed Sir fear (3), there is 
an observation that a “ lease just as much as a sale, gift or ( . mortgage must 
come within the word u incumbrance In that case the learned Judges 
had only to deal with the question whether a u lease 11 is an u incumbrance ” 
within the meaning of section II clause 3 of the Patni Regulation. It 
is true that, under that Regulation, sales and gifts, as well as mortgages 

(1) (1895) I. L, R. 23- Gale, 254. (2) (1909) 14 G. W. N. 229. 

(3) (1896) 3 G. W.N. 13. 
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• and leases are treated as “incumbrances”. But the word “ incumbrance” 
appears to have been used in that Begnlation in a different sense, as it 
includes a sale of the entire patni itself. Besides, the purchaser, under 
section 15 of that Begulation, is entitled, on applying to the Civil Court, 
to obtain possession against the assignees of the defaulting patnidar at 
the time of delivery of possession. 

The mode of enforcement of rights of the purchaser of a patni taluk 
as against assignees of the defaulting patnidar under the Patni Begulation 
is different from that of a purchaser under the Bengal Tenancy Act, and 
the question we have to consider in the present case is whether the interest 
of the purchaser of a portion of a tenure is an encumbrance within the 
meaning of section 163 of the Bengal Tenancy Act, which, if not set aside 
under section 167 of the Act, stands good against the purchaser. 

The other cases referred to in argument are Tamizuddin Khan v. Khoda 
Nawaz Khan (1) and Askar Ali v. Gopi 3fohon Roy Chowdhury (2). 
Both the cases dealt with the meaning of the word “ incumbrance ” in 
section 86 of the Bengal Tenancy Act. In the first, it was held that 
the sale of a portion of a non-transferable occupancy holding is not 
an incumbrance within the meaning of sectiun 86, sub-sections 6 and 
7 of the Bengal Tenancy Act, and the case of Jogeshwar Mazumdar 
v. Abed Mahomed Sirkar (3) was distinguished. In the second, which 
was decided by Mookerjee, J., and one of the 'members of the present 
Bench, it was held that the surrender by the tenant of his holding to his 
landlord in that case after he had transferred a portion of his holding was 
collusive, and that so long as the tenancy of the original tenant subsisted, 
the landlord was not entitled to eject the transferee. Another question was 
raised in the case, viz., whether the purchaser of a portion of a holding 
is not protected under sub-section 6 of section 86 of the Bengal Tenancy 
Act. but in the view that was taken of the rights of the parties with 
reference to the first question, the Court held that it was not necessary to 
decide whether the case of Tamizuddin Khan v. Khoda Nawaz Khan (1) 
upon which reliance was placed on behalf of the respondent furnished a 
correct exposition of the law. The Court, however, observed that at .least 
four points required consideration with reference to the decision in 
Tamizuddin Khan v. Khoda Nawaz Khan (1). The last two points 
referred to by the Court have no bearing upon the construction of section 
1 6 1 of the Bengal Tenancy Act. With regard to the first two points, it 
was observed — “In the first place, tile learned Judges adopted, for the 
purposes of the interpretation of section 86, which finds a placie in Chapter 
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IX of the Bengal Tenancy Act, the definition of the term “ incumbrance ” 
given for the purposes of Chapter XIV alone. In the second place, the 
decision of this Court in the case of Oh\mdra Sakai v, Kalli Promnno 
Chucherbutty (1) shows that an exchange is an encumbrance within the 
meaning of section 161 of the Bengal Tenancy Act, and in relation to 
the question raised before us, there does not appear to be any real distinc- 
tion between an exchange and a sale.” Now, the Court in that case 
expressly said that it was not necessary to determine whether the case of 
Tamizuddln Khan v. Rho la Nawaz Khan (2) was correctly decided, and 
reserved its opinion upon the question involved in the said case* But the 
observation on the first point indicates if anything, that, in the view of the 
Court, the term “ incumbrance ” as used in section 161 is not the same as in 
section 86, and the observation on the second point, viz., that u there does 
not: appear to be any real distinction between an exchange and a sale ” was 
made in relation to the question before the Court, £.<?., in connection with 
section 86 of the Bengal Tenancy Act. The Court in that case had nothing 
to do with the construction of the term “ incumbrance” in section 161 of 
the Bengal Tenancy Act, and these cases under section 86 therefore do not 
apply to the present case. 

It is pointed out that adverse possession for the statutory period has 
been held to be an u incumbrance.” In the case of adverse possession 
however, although the tenant, by allowing the adverse possessor to acquire a 
right, may be said to create an interest in limitation of his interest in the 
tenure, no right is created in favour of such a person, as a tenant, as in the 
case of a sale, and the latter does not hold the portion in respect of which 
lie acquires a statutory title, as a tenant or as part of the tenure. The 
purchaser o£ a portion of the tenure on the other hand acquires a right to a 
portion of the tenure itself, and holds such portion as a tenant and as a 
part of the tenure, and his position therefore differs materially from that 
of a person who has acquired a statutory title against the tenant* 

I am of opinion that the interest of an unregistered purchaser of a 
portion of a patni tenure is not an incumbrance within the meaning of 
section 161 of the Bengal Tenancy Act, and that the purchaser at a sale 
held in execution o£ a rent decree against the recorded patnidar is not 
required to annul such an interest under the provisions of section 167 of 
the Bengal Tenancy Act. 

In my opinion, therefore, the decrees of the lower Court should be set 
aside and the suit decreed. 

Mullick J. The defendant is the purchaser of a share in a patni 
taluk from the registered tenant and the question is whether hU interest 
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is an incumbrance on the tenure within the meaning of section 161 of the 
Bengal Tenancy Act. If the interest is not an incumbrance, then the 
auction purchaser who is the zemindar is entitled to take possession 
without annulling the defendant’s interest. In the present case admittedly 
the procedure for annulment of incumbrances has not been taken within the 
statutory period of one year from the date of the sale or from the date on 
which the purchaser had notice of the incumbrance and the decree-holder’s 
suit for khas possession must fail unless he can show that the interest in 
question is not an incumbrance. 

Now an incumbrance, as defined in section 16 1, being any lien, sub- 
tenancy, easement or other right or interest created by the tenant on his 
tenure or holding or in limitation of his own interest therein and not 
being a protected interest as defined in the last foregoing, section, it seems 
to me clear that the interest of a purchaser of a share of a tenure from 
one of the registered tenants must fall within this definition and if the 
meaning of the statute is plain, it is not our province to speculate as 
to the intentions of its framers. A tenant by selling a portion of his 
tenure creates a right or interest on his tenure as well as an interest in 
limitation of his own interest in the tenure. The extinction of his interest 
in that portion of the tenure which is transferred does not affect the 
matter. The sole question is whether the definition applies. This would 
appear to have been the view taken by this Court in Chundra Sakai v. 
Kalli Prosaimo Chucherbutty (1). In that case the plaintiff was the auction 
purchaser of a raiyati holding at a rent sale brought about by the patnidar 
and sued to eject the defendants from three, plots of land in the holding 
which the defendants claimed to have obtained from the recorded tenant 
in exchange for some other lands outside the holding. It was held that the 
interest of the defendants was an incumbrance within the meaning of 
section 161. The learned Judges observed in that case that the defendants 
had an incumbrance upon the holding and the exchange by which the 
land was acquired by the defendants was in limitation, if not, in destruction 
of the original tenant’s right in the holding. Although other statutes do 
not always furnish a safe guide, yet in the present case it . would be useful 
to examine the previous law upon the subject of annulment of incum- 
brances in respect of tenancies. The first statute which gave the 
auction purchaser of a tenure sold for arrears of rent' the power to 
avoid incumbrances was Regulation VIII of 1819. The term incumbrance 
is not defined in that regulation, but it is clear from the text that it covers 
6 transfers by sale, mortgage or gift. A complete extinction of the tenant’s 

interest is therefore under the Regulation not inconsistent with the 

| (1) (1895) I. L. R. 23 Calc. 254. 
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creation of an incumbrance; But Regulation VIII of 1819 only applied 
to a limited class of saleable tenures and, although section 105 of Act X 
of 1859 rendered all other saleable tenures also liable to sale for arrears of 
rent, there was no proceeding for bringing the latter to sale free of incum- 
brances. This difficulty was removed by Act VIII (B.C.) of 1865. In 
that Act also there is no definition of the term incumbrance, but the reported 
cases show that a sale by the registered tenant of a portion of his tenancy 
had the effect of creating an incumbrance, the transferee being regarded as 
the holder of a rent-free tenure. Slab Doss Barter jee v. Barnan Doss 
Mookerjee, (1) following Sreenath ChuckerbuUy v. Sreemunto Lushhur (2). 
Finally, Act VIII of 1885, while leaving Regulation VIII of 1819 un- 
touched, repealed Act X of 1859 and provided a procedure for bringing all 
saleable tenures to sale for arrears of rent. It reproduced in effect the 
provisions of Act VIII (B.C.) of 1865 in regard to incumbrances and 
added a definition of the term incumbrance. 

Therefore upon the analogy of the rulings under Act VIII (B.C.) of 
1865 and in the absence of anything in the present Act which compels us 
to adopt a contrary interpretation, I think it would be reasonable to hold 
that a purchaser from a registered tenant is in the position of a rent-free 
sub-tenant and is still an incumbrancer within the meaning of section 161 
of the present Act. 

In Jogeshwar Majumdar v. Abed Mahomed Sirkar (8) the point for 
consideration before the Court was whether a tenancy granted by a patnidar 
was an incumbrance within the meaning of the Patni Regulation, but in 
giving judgment Rampini, J., observed that a lease just as much as a sale, 
gift or mortgage must come within the meaning of the word “incumbrance/ 5 
It is true the correctness of that decision was doubted by Caspersz and 
Boss J.J., in Tamhuddin Khan v. Khoda JSlaiaaz Khan (4) where they held 
that the sale of a portion of a non- transfer able holding was not an incum- 
brance,, within the meaning of section 86 of the Bengal Tenancy Act But, 
with regard to this' case, it is to be observed in the first place that 
sections 8c and 86 of the Bengal Tenancy Act (Act VIII of 1885), 
contain no definition of the terra incumbrance and in the second place that 
the Court was to some extent at least influenced by the consideration that 
the transfer, having taken place without the consent of the superior land- 
lord the transferer had not created any valid incumbrance. 

On the other hand, in so far as the decision was authority for the pro- 
position that a sale of a portion of a non-transferable occupancy holding 
was not an incumbrance, it was expressly 'dissented from in Askar All v* 

(1) (1871) 15 W. R. 360. (3) (1896) 3 C. W. N. 13. 

(2) (1868) 10 W. R. 467. (4) (1909) 14 C. W. X. 229. 
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Gojri Mohan JRoy (1) by a Division Bench of this Court of which I was a 
member. In that case we relied inter alia on Chundra Sakai v. Kalli 
Prosanno ChucJcerbutty (2) and were of opinion that, if an exchange created 
an incumbrance within the meaning of section 161 of the Bengal Tenancy 
Act, there was no reason why a similar result should not follow from a sale, 
and applying this line of reasoning to section 86 also we held that an 
interest in a portion of a non- transferable occupancy holding acquired 
by purchase was an incumbrance. 

My learned brother has in the present case based his decision to some 
extent upon certain decisions relating to the Revenue Sales Act (Act XI of 
1859). For the purposes of section 54 of that Act it has been held 
that the interest of a purchaser from the defaulting proprietor before 
default is not an incumbrance, Bhawani Koer v. Mathura Prasad (3) and 
Annada Prosad Ghose v. Rajendra Kumar Ghose (4). It has also been held 
that a person acquiring by adverse possession the interest of the defaulter 
before default is not an incumbrancer. These decisions, however, were 
founded upon a consideration of the policy of the Revenue Sales Act and 
it was felt that, in the absence of any definition of the term incumbrance, 
it would not be right to apply the term to the interest of a purchaser from 
the defaulter, for in that case the auction purchaser would get nothing at 
all — a state of affairs which would completely defeat the object of the 
framers, which was the security of the revenue. No such considerations of 
policy arise in reference to sales held under Act VIII of 1865 and still 
less to those under Act VIII of 1885, which gives by definition a specific 
meaning to the term. Indeed, on general principles I cannot see how 
an interest acquired by purchase can be distinguished from one acquired 
by exchange or adverse possession. 

It appears to be settled that for the purposes whether of the Patni Re- 
gulation or Act VIII, 1865, or of the Assam Land Revenue Regulation a 
person - who acquires by adverse possession some part of the right of the 
registered tenant is an incumbrancer. I see no reason for doubting that he 
would also be an incumbrancer within the meaning of section 161 of Act 
VIII of 1885 notwithstanding the fact that the acquisition of his interest 
means the complete destruction of the tenant’s interest in the portion so 
acquired. On principle therefore the complete extinction of the tenant’s 
interest in a part of the tenancy does not seem to be inconsistent with the 
terms of section 161. 

But in the case before us’ there is a further ground for holding the 
interest of the transferee to be an incumbrance. That ground is that the 
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purchaser having acquired a fractional share and not being entitled to claim 
registration under the Patni Regulation the extinction of the purchaser’s 
interest qua the landlord is not complete. There has therefore been no 
complete extinction of the tenant’s interest. 

The result is that I summarise the grounds upon which I base my 
judgment as follows : — 

(i) The definition in section 16 1 of the Bengal Tenancy Act covers the 
sale of a portion. 

(ii) The reported decisions seem to support the view I have taken with 
the exception of the cases under Act XI of 1859, which do not apply and 
Tamhwldin v. Khoda Nawaz Khan (1) which has been dissented from. 

(Hi) No question of policy stands in the way. 

I would, therefore, dismiss the appeal with costs. 

Babic Prabcdh Kumar Das, for the appellant. The 
sole question for decision is whether the interest 
which an unrecorded co-sharer has in the tenure is an 
incumbrance or not. My submission is that the co- 
sharer’s interest represents a part and parcel of the 
tenure and it cannot be said that such an interest is 
an incumbrance on the tenure. If, by the auction sale 
the whole tenure passed to the purchaser, it cannot be 
said that the co-sharer’s interest did not pass, and that 
his interest continues to exist unless annulled by the 
procedure laid down in section 167 of the Bengal 
Tenancy Act. “Incumbrance” has been defined in 
section 161 B.T. Act. The proper interpretation of the 
definition would indicate that incumbrances are those 
rights which are carved out of or superadded to the 
original tenure, i.e., something created out of the 
severaL interests which constitute and form the tenure 
at its inception. It refers, so to say, to the quality or 
kind of rights which constitutes the tenure, and not to 
the quantity or extent of rights possessed by any indi- 
vidual. Refers to the meaning of incumbrance given in 
Stroud’s Judicial Dictionary, and Wharton’s Law Lexi- 
con. The limitation of rights must be in derogation of 

(1) (1909) 14 C. W.N. 229. 
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the original rights and not a complete severance of the 
quantity of interest which one has. Vide Tamizuddin 
Khan v. Khoda Nawaz Klian (1) and Bhawani Koer 
v. Mathura Prasad (2). 

Babu Dhirendra Lai Kastagir, for the respondent. 
The sole point is whether, in section 161 of the Bengal 
Tenancy Act, an incumbrance is -an interest created in 
limitation of the rights of talukdars. 

[Jenkins C.J. It is quality of interest and not 
extent or area of tenure.] 

The decision in the . case of Chandra. Sakai v. 
Kalli Prosanno Chuckerbutty (3) is in favour of 
my contention that a sale will be an incumbrance 
also. Vide the Transfer of Property Act, sections 54 
and 118, for the definition of “ sale ” and “ exchange 
See also Regulation 8 of 1879, sections 11 and 15.) 
Under the Patni Sale Law notice is given by General 
Proclamation ; while, under section 167 of the Bengal 
Tenancy Act, notice is given through the Collector. 
The decision in Ashar A Li v. Gopi Motion Roy Chow - 
dhury (4) distingushed the decision in Tamizuddin 
Khan v. Khoda Naivaz Khan (1) and doubted the 
decision in Jogeshwar Mazumdar v. Abed Mahomed 
Sirkar (5). Does incumbrance include sale ? Incum- 
brance may arise from adverse possession. Refers 
to Gocool Bagdi v. Debendra Nath Se?i (6), Sreenath 
Chicckerbutty v. Sreemunto Lushk-ur (7), Khantomoni 
Dasi v. Bijoy Chand Mahatab (8) and Arsadulla v. 
Mansubali (9). Limitation then includes extinction 
also. There is no privity of contract between pur- 
chaser and landlord. The purchaser of a portion of a 

(1) (1909) 14 G. W. N. 229. * (5) (1896) 3 C. W. N. '3. 

(2) '<1907) 7 C. L. J. 1, 20, 21. (6) (1911) 14 0. L. J. 136. 

(3) (1895) I. L. R. 23 Calc. 254. (7) (1868) 10 W. B. 467. 

(4) (1913) 18 C. L. J. 257. (8) (1892) I. L. R. 19 Calc. 787. 

(9) (1912) 16 C. L. J. 539. 
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tenure thus becomes a tenant without payment o? rent. 
Vide Shib Doss Banerjee v. Baman Doss Mookerjee 
(1). An unregistered purchaser of a portion of a 
tenure or holding acquires an interest that is only 
voidable, and under section 170 of the Bengal Tenancy 
Act, he can put in money to prevent sale •. vide Chun- 
dm Sakai v. Kalli Proscmno Ghuclcerbutty (2) and 
Radhiha Nath Sarlear v. Rakhal Raj Gayen (3). I 
submit therefore that the purchaser of a portion of a 
patni taluk comes within the meaning of incumbrance 
in section 161 of the Bengal Tenancy Act. 

Baba Biraj Mohun Mazumdar , for the Deputy 
Registrar, followed on behalf of the minor respondent 
whose interest was identical with the principal respon- 
dent, and referred to Nujfer Chandra Pal Ghowdhry 
v. Rajendra Lai Gosivami (4), Khanlomoni Dasi v. 
Bijoy Chand Mahatab (5) and Gopendro Chwnder 
Milter v. Molcaddam Hossein (6). If exchange and 
adverse possession can come within the definition 
of incumbrance, I submit so can sale on the same 
principle. 

Balm Prabodh Kumar Das , in reply, T ami -ad- 
din Khan v. Khoda Nawaz Khan (7) is the first case 
under the Bengal Tenancy Act ; all the other eases 
cited are under the Patni Regulation or Rent Act, and 
the meaning of incumbrance ought not to be extended 
further. 

Cur. adv. vult. 

Jenkins C.J. The point of law referred under 
section 98 of the Code of Civil Procedure is whether 
the interest of an unregistered purchaser of a portion 
of a patni tenure is an “incumbrance” within the 

(1) (1871) 15 W. is. 360. , (4) (1897) I. L. R. 25 Calc. 1 67. 

(2) (1895) I. L. R. 23 Calc. 254. (5) (1892) I. L. R. 19 Calc. 787. 

(3) (1909) 13 C. W. N. 1175. (6) (1894) I. L. R. 21 Calc. 702. 

(7) (1909) 14 C, W. N, 229. 
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meaning of section 161 of the Bengal Tenancy Act. In 
its practical aspect the question is whether a purchaser 
of a tenure under a rent decree must annul the interest 
of an unregistered purchaser in order to get a clear 
title, and whether on his failure so to do the title of 
the unregistered purchaser prevails against him. It is 
not suggested that it was a defect in the rent decree 
that the unregistered and unknown purchaser was 
not a party to the suit ; the registered tenant repre- 
sented the ownership of the whole tenure and the sale 
was not of the defendant’s interest but of the whole 
tenure — that tenure passed to the purchaser at the sale 
in execution of the rent decree. The only limitation 
on the purchaser’s acquisition was that he took, subject 
to the interests (if any) defined in Chapter XIV of the 
Bengal Tenancy Act as “ protected interests”, but with 
power to annul the interests defined in that Chapter 
as “incumbrances”. There were no protected inter- 
ests. But it is contended that the interest of the 
unregistered purchaser is an “ incumbrance ”, and that, 
as the necessary steps to annul it were not taken, it 
still subsists. In support of this view reliance is 
placed on the meaning ascribed to the term “ incum- 
brance” by section 161 

The section runs as follows : “ For the purposes of 
this Chapter — (a) the term ‘ incumbrance;, used with 
reference to a tenancy, means any lien, sub-tenancy, 
easement or other light or interest created by the 
tenant on his tenure or holding or in limitation of his 
own interest therein, and not being a protected interest 
as defined in the last foregoing section.” 

The language used, it is maintained, extends the 
meaning of the term incumbrance beyond its ordinary 
signification so as to include any disposition of the 
tenancy, even an absolute assignment on sale of the 
entirety, and it is conceded that all that can be urged 
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in favour of an assignment of a part mast equally 
extend to an assignment of the whole ; the two stand 
or fall together. It is difficult to understand why the 
inferior interests of a lien, sub-tenancy and easement 
alone should have been mentioned, if the intention 
was that the superior interest involved in an assign- 
ment was to be included in the general words. It 
runs counter to the first principles of construction. 
An incumbrance would not ordinarily mean or include 
an absolute assignment nor would it be a right or 
interest created on the tenure. Can it be said to be 
in limitation of the tenant’s interest ? I think not . 
these words appear to me to refer not to the area but 
to the quality of the tenant’s interest. This view 
preserves the essential characteristics of a lien , sub- 
tenancy or easement , for the idea inherent in these 
leading words is that of a graft on a subject-matter 
which is not destroyed but still continues, though 
in a modified form. The more general words that 
follow are at least as susceptible of a meaning 
which would give effect to that idea as the wider but 
less appropriate one, for which the respondents 
contend. 

It is urged, however, that there are decisions which 
compel me to hold an absolute sale is an incumbrance, 
and especial stress is laid on the case of Ohundra 
Sakai v. Kalli Prosanno Ghuckerbutty (1), where it 
was held that an exchange of land is an incumbrance 
within the meaning of section 161 of the Bengal 
Tenancy Act. 

The Court there was dealing with an exchange 
followed by a long possession, and the subject-matter 
was a holding, not a tenure. The ratio decidendi is 
to be found in these words : “ The exchange by 

which this land was acquired by the defendant was 
(1) (1895) I. L. B. 23 Calc. 254. 
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in limitation, if not in fact, in destruction of the 
original tenant’s right in the holding.” A distinction 
was thus recognised between limitation and destruc- 
tion and presumably it was considered an exchange 
was a limitation, for section 161 does not extend to 
that which is in destruction of the tenant’s right. 
Whether this be a true view of the effect of an exchange 
may have to be reconsidered in the future, it does not 
arise now. I am concerned only with an absolute 
sale and that in my opinion is not in limitation but 
in destruction of the interest to which it relates. 
On the question referred, therefore, I hold that the 
interest of an unregistered purchaser of a portion 
of a patni tenure is not an incumbrance within the 
meaning of section 161 of the Bengal Tenancy Act. 

Therefore, according to the opinion of the majority 
of the Judges who have heard the appeal, the decree 
of the lower Appellate Court is reversed and a decree 
for possession passed in the plaintiff’s favour. The 
case must go back to the Court of first instance for 
a decree as to mesne profits in accordance with Order 
XX, rule 12. The respondent will pay the appellant’s 
costs of this appeal and reference. 
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Appeal allowed ; case remanded . 
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APPELLATE CIVIL. 

Before Mookerjee and Newbould JJ. 

1915 KHUB LAL SINGH 

Aug. 17 V. 

AJODHYA MISSER.* 

Hindu Law — Alienation — Alienation by widow — Legal necessity — Spiritual 

welfare of her husband — To what extent alienation permissible — Recital 

in a deed, by itself not conclusive evidence. 

Where a deed, by a limited owner with qualified power of alienation, 
is impeached, the test is whether the purpose for which the alienation was 
made was proper or legitimate. 

Collector of Masulipatam v. Cavaly Veiicata (1) referred to. 

Necessity is only one of the phases of the test of propriety. 

■Raj Lukhee v. Golcool Chunder (2), Sham Sunder Lai v. Achhan 
Kunwar (3), Bejoy Gopal Mukefji v. Girindra Nath Maker ji { 4) referred 
to. 

The widow has a larger power of disposition for religious or charitable 
purposes or for purposes which are supposed to conduce to the spiritual 
welfare of her husband than what she possesses for purely worldly purposes. 
An exhaustive enumeration of these religious or charitable purposes is 
neither possible nor necessary. 

Cossinaut Bysack v. Hurr&soondry Dpssee (5) referred to. 

This being a question purely of Hindu law, great care must be taken in 
coming to a decision upon that subject in order to prevent English Judges 
being warped by impressions made upon their minds in consequence of 
their habitual application of English law and the nature of English 

° Appeal from Appellate Decree, No. 1113 of 1913, against the decree 
of C. E. Pittar, District Judge of Gaya, dated December 12, 1912, confirm- 
ing the decree of Sashi Bhusan Sen, Subordinate Judge, Gaya, dated March 
13,1912. 

(1) (18G1) 8 Moo. I. A. 529. (4) (1914) I. L. R. 41 Calc. 793. 

' (2) (1869) 13 Moo. I. A. 209. (5) (1819) 2 Morley’s Digest 198 

(3) (1898) I. L. R. 21 All. 71 ; 

L. R. 25 I. A. 183. 
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decisions to which they are accustomed and to consider in what way a 
Hindu Court of Justice would have decided the point. 

The true rule appears to be that there is a distinction between legal 
necessity for worldly purposes on the one hand, and the promotion of 
the spiritual welfare of the deceased on the other hand, and that, within 
proper limits, the widow may alienate her husband’s property for the 
performance of religious act3 which are supposed to conduce to his 
spiritual benefit 

Mukhoda v. Kulliani (1), Ram Ohunder Surma v. Gungagovind (2), 
Kartick Ckunder v. Gour Mohun (3), Runjeet Ram v. Mahomed W&ris (4), 
Ram Kawal Singh v. Ram Kishore Das (5), Churaman Sahu v. Gopi Sahu- 
(6), Har mange v. Ram Gopal (7), Rama v. Rang a (8), Lakhsminarayana v. 
Dasu (9), Vuppuluri v. Garimilla (10), Puran Dai v. Jai Narain (1 1). 
Kupur v. Sebah Rim (12), Jogjiban v. Deoshanlcar (13), Chunilala v. 
Jussoo (14) referred to. 

A gift of a moderate portion of the property of her husband by the 
widow with a view to bis spiritual benefit is valid. 

Whether the alienation covers a reasonable portion of the property of 
the husband of the lady is a question which must be determined with 
reference to the circumstances of each particular disposition. 

Ram Ohunder Surma v. Gungagovmd (15), Churaman Sahu v. Gopi 
Sahu (16) referred to. 

Recitals in a deed are not by themselves conclusive evidence of their 
truth and the facts alleged should be proved aliunde. 

Brij Lai v. Lida Kunwar (17) referred to. 
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Second appeal by Kliub Lai Singh and another, 
the defendants. 

This appeal arose out of a suit brought by the 
plaintiff to set aside two leases granted by one Puna 
Koer to the defendants on nominal rents. The leases 
were granted to raise money for the excavation and 


(1) (1803) 1 Mao. Sel, Rep. 82. 

(2) (1826) 4 Mac. Sel. Rep. 147. 

(3) (1864) 1 W. R. 48. 

(4) (1873) 21 W. It. 49. 

(5) (1895) I. L. R. 22 Calc. 506. 

(6) (1909) I. L. R. 37 Calc. 1. 

(7) (1913) 17 0. W. N. 782. 

(8) (1885) I L. It. 8 Mad. 552. 


(9) (1887) I. L. It. 11 Mad. 288. 

(10) (1910) 1. L. R. 34 Mad. 288. 

(11) (1882) I. L. R. 4 All. 482. 

(12) (1816) 1 Bor. 405, 448. 

(13) (1812) 1 Bor, 394. 

(14) (1813) 1 Bor. 55, 60. 

(15) . (1826) 4 Mac. Sei. Rep. 147. 


(16) (1909) 1. L. It. 37 Calc. 1. 
(17) (1914) I. L. it. 36 All. 187. 
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conservation of a tank and for the erection of a wall in 
connection with a temple founded by Shyam Lall 
Misser shortly before his death. The premium for 
the two leases was Rs. 528, and the amount raised was 
duly applied for the aforesaid purpose. The plaintiff 
brought this suit for recovery of possession or declara- 
tion that lie succeeded to the estate as reversionary 
heir and was not bound by the permanent leases granted 
by the widow. The plaintiff alleged that the widow 
Puna Kuer was the widow of his father’s first cousin 
Shyam Lall Misser, that upon the death of Puna Kuer 
which took place on the 21st of Asar 1317 he inherited 
his properties as his heir, that Puna Kuer had only life 
interest in the properties left by her husband ; that she 
had no necessity to alienate them ; that the alienations 
made by her cannot bind him ; that the defendants 
have no right to retain possession of the properties in 
suit ; and that he is entitled to get possession of them 
by evicting the defendants therefrom. The defendant 
contended that the objects specified justified alienations 
which were consequently operative against the in- 
heritance in the hands of the reversionary heir. Both 
the Courts below 7 decreed the suit. Hence this appeal 
by the defendants. 

Babu Lakshmi Narayan Singh (with him Baba 
Sivana'ndan Boy), for the appellant, submitted that 
the transactions were lawful and valid and were fully 
justified by Hindu Law. The lower Courts were 
wrong in holding that the excavation and the consecra- 
tion of the tank and the erection of the wall, for which 
the money was raised, were not such necessities as 
justified alienation by the widow. For securing the 
spiritual welfare of the husband, the widow has a 
larger power of disposition than that which she pos- 
sesses for purely worldly purposes. The excavation 
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and consecration of the tank was for the spi ritual 
welfare of the deceased. The water of the tank could 
be used for purposes of ablution and worship and 
it would not be seriously contested that the act of the 
widow, from a religious point of view, was not a 
good and meritorious act. Further, excavation and 
consecration of a tank have always been regarded 
as acts of high religious merit. Therefore, the pro- 
priety and validity of the acts of the widow cannot 
be questioned from the point of view of Hindu Law, 
and as this is a question purely of Hindu Law it must 
be decided by Hindu Law and none other : Pandit 
Prannath Saraswati’s Tagore Law Lectures, p. 167 ; 
Collector of M'asulipatam y. Ccwaly Vencata (1). 

Mr. U. A. Roy (with him Babu Hcirihar Prasad), 
for the respondent, submitted that digging of the tank 
was not a legal necessity for it did not perpetuate the 
memory of the husband. The learned pleader for the 
appellant has based his argument on a passage in the 
Tagore Law Lectures, at p. 167, by Pandit Prannath 
Saraswati. The promotion of the spiritual welfare of 
the deceased is a desirable object, though it may not 
be a necessity like the performance of the sradh. 
Unless there is a legal necessity, the widow has no 
power to alienate any portion of the estate of the 
husband. 

Runfeet Ram v. Mahomed War is (2) is on all fours 
with this case aud is a direct authority on this point. 
It holds that the digging of a tank is not a legal neces- 
sity. The digging of a tank may be a meritorious act 
so far as the widow is concerned. It satisfies her 
vanity and it may raise her in the estimation of her 
friends and relatives. True, it has been held in these 
Courts that alienation of a portion of the husband’s 
estate for the marriage of an unmarried daughter 
(1) (1861) 8 Moo. I A. 529. (2) (1871) 21 W. R. 49. 
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is a necessity, but nowhere 'has it been held that the 
digging of a tank is a necessity or is sanctioned by 
law. BefoTe the appellant can succeed it must be 
shown that the digging of a tank is a legal necessity. 

Though in the case of the Collector of Mcisiilipatam 
v. Cavaljj Vencata (1) a passage occurs which runs 
thus — “ For religious or charitable purpose or those 
which are supposed to conduce to the spiritual wel- 
fare of her husband, the widow has a larger power 
of disposition than that which she possesses for purely 
worldly purposes. To support an alienation for the 
last she must show necessity.” It is difficult, to 
make out whether digging of a tank is a religious or 
charitable purpose. My submission is that digging 
of a tank is a purely worldly purpose and therefore 
unless and until legal necessity is shown, which the 
appellant has failed to show, he cannot succeed. 

Baba Lakshmi Narayan Singh , in reply. 

Cur. adv. vult. 

Mookerjee and Newbould JJ. The subject-matter 
of the litigation which has culminated in this appeal 
is immoveable property admittedly included in the 
estate of one Shyamlal Misser who died in 1889. He 
was succeeded by his widow Puna Koer, who, on the 
2nd May 1899, granted two permanent leases of the 
disputed land to the defendants on nominal rents. 
Puna Koer died in 1910. On the 20th May, 1911 , the 
plaintiff, whose paternal grandfather was the brother 
of the father of Shyamlal Misser, instituted this suit 
for recovery of possession on declaration that he had 
succeeded to the estate as reversionary heir and was 
not bound by the permanent leases granted by the 
widow. The defendant resisted the claim on the 
ground that the transactions impeached were lawful, 
(1) (1861) 8 Moo. I. A. 529. 
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valid and justified by Hindu Law. The Courts below 
have concurrently found that the leases had been 
granted to raise money for the excavation and conse- 
cration of a tank and for the erection of a wall in 
connection with a temple founded by Shyamlal Misser 
shortly before his death, and the evidence shews that 
the premium for the two leases, namely, Rs. 528 was 
applied for the aforesaid purposes. The Courts below 
have, however, decreed the suit, in the view that the 
excavation and consecration of the tank and the erec- 
tion of the wall were not legal necessities. On the 
present appeal by the defendants, we have been 
invited to hold that the objects specified justified 
the alienations, which were consequently operative 
against the inheritance in the hands of the reversion- 
ary heir. 

The test in cases of this description where a deed 
by a limited owner with qualified power of alienation 
is impeached, is, whether the purpose for which the 
alienation was made was proper or legitimate. The 
limits of this power were defined by Turner L. J. 
in a celebrated passage in the judgment of the 
Judicial Committee, in Collector of Masuli%iatam v. 
Ca»aly Vencata (1): “the widow cannot of her own 
will alien the property, except for special purposes. 
For religious and charitable purposes or those which, 
are supposed to conduce to the spiritual welfare 
of her husband, she has a larger power of disposi- 
tion than that which she possesses for purely worldly 
purposes. To support an alienation for the last, she 
must show necessity:’ To maintain that in every 
case where an alienation by a limited owner is im- 
peached, legal necessity therefor must be established 
to support its validity, is to take a narrow and restrict- 
ed view of the scope of the true rule on the subject, 
(l) (1861) 8 Moo. I. A. 529. 
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The test is, is the transaction fair and proper, lawful 
and valid, and justified by Hindu Law ; necessity 
is only one of the phases of the test of propriety. 
This is manifest from the observations of Sir James 
Colvile in Raj Lulchee v. Gokool Churtder (1), of Lord 
Davey in Sham Sunder v. Achhan Kunvoar (2), 
and of Lord Moulton in Bejoy Gopal v. Gi.rindra 
Nath (3). It is unquestionable then that the widow 
has a larger power of disposition for -religious or 
charitable purposes or for purposes which are supposed 
to conduce to the spiritual welfare of her husband 
than what she possesses for purely worldly purposes. 
An exhaustive enumeration of these religious or 
charitable purposes is neither possible nor necessary ; 
but some of them were mentioned by way of illustra- 
tion in an opinion of pandits quoted with approval 
by Lord Gifford in delivering the judgment of the 
Judicial Committee in Cossinaut Bysack v. Hurro- 
soondry (4) ; Clarke’s Rules and Orders, 1834, p. 91 ; 
Montriou, Cases on Hindu Law, p. 477 ; Yyavastha 
Darpan, 1st edition, p. 97, 2nd edition, p. 89; “religi- 
ous purposes include dowry to a daughter, building 
temples for religious worship, digging tanks and the 
like.” The pandits added : “ the widow has a life- 
interest in both (moveable and immoveable property), 
and is entitled to the enjoyment of the same, and to 
dispose of the same by gift, mortgage, sale or otherwise 
for the benefit of her departed husband’s soul, even 
without the consent of her husband’s kinsmen; in so 
doing, she will observe moderation.” We may here 
refer to some very weighty observations made by 
Lord Gifford on the mode of determination of ques- 
tions of this character by our tribunals: “this being 

(1) (1869) 13 Moo. I. A. 209. (3) (1914) I. L. R. 41 Calc. 793. 

(2) (1898) I. L. R. 21 All. 71 ; (4) (1819) 2 Morley’s Digest 198. 

L. R. 25 I. A. 183. 
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a question purely of Hindu Law, great care must 
be taken in coming to a decision upon that subject, 
in order to prevent the judgment of English Judges 
being warped by impressions made upon their minds 
in consequence of their habitual application of English 
Law and the nature of English decisions to which 
they are accustomed ; and to consider in tv hat way 
a Hindu Court of Justice would have decided the 
point.” These remarks could hardly have been borne 
in mind in some of the decisions quoted before us. It 
is not necessary for our present purpose to enter upon 
a minute analysis of the cases on the subject, but 
reference may be made to the decisions in Mukhoda v. 
Kulleani (1), Ram Chunder v. Gmujagovind (f), Rar- 
tick Chunder v. Oour Mohan (3). R unfeet Ham v. 
Mahomed Waris (4), Iicim Kawal v. Ham Kishorc 
(5), Churaman v. Gopi Saha (6), Harmanage v. Ham 
Gopal(7), Jogjiban v. Deoshankar { 8), Kapur v. Sebak 
Ram (9), Chunilal v. Jussoo (10), Gopalla v. Nara- 
yana (11), Rama, v. Ranga (12;, Lakhsmmarayana v. 
Dasu (13), Vuppuluri v. Garimilla. (14), Gudirndta v. 
Bottom (15), Puran Dai v. Jai Narain (16). These 
cases generally recognise the doctrine that a Hindu 
widow, daughter, or mother, is entitled to alienate 
a small portion of the estate in her hands for religious 
purposes, though the actual result reached in indivi- 
dual decisions may be open to criticism upon their 
special facts. In some of these cases, however, a dis- 
tinction is drawn between acts of which the religious 


(1) (180*) 1 Mac. Sol. Rep. 82. 

(2) (1826) 4 Mac. Sel. Rep. 147. 

(3) (1864) 1 W. R, 48. 

(4) (1873) 21 W. R. 49. 

(5) (1895) I. L, R. 22 Calc. 506. 

(6) (1909) I. L. R. 37 Calc. 1. 

(7) (1913) 17 C. W. N. 782. 

(8) (1832) 1 Bor. 394. 


(9) (1816) 1 Bor. 405, 448. 

(10) (1813) 1 Bor. 55, 60. 

(11) (1850) Madras S. D. A. 74. 

(13) (1885) I. L. R. 8 Mad 552. 

(13) (1887) I. L. R. 11 Mad, 288. 

(14) (1910)1. L. R. 34 Mad. 288. 

(15) (1912) 23 Mad. L. J. 233. 

(16) (1882) I. L. R. 4 All. 482. 
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merit is solely acquired by the female heir and acts 
of which the religious merit accrues to the deceased or 
is shared by the female heir with him. As Prannath 
Saraswati points out, however, in his erudite Lectures 
on the Hindu Law of Endowments (p. 167) this dis- 
tinction is not supported by the texts in the case of 
the widow, though it may be valid in the case of the 
daughter or the mother. According to a text of 
Vrihaspati quoted in the Dayabhaga, Chapter XI, sec- 
tion 1, the husband and wife participate in the effects 
of good and evil actions, and this mutual relation is not 
dissolved by the death of either partner. This is em- 
phasised in another passage (Dayabhaga, Chapter XI, 
section 1 , cl. 43 and 44) where it is expressly stated 
that the widow perforins acts spiritually beneficial to 
her husband from the date of her widowhood, and 
she is enjoined to be assiduous in the performance of 
religious duties, because, according to a text of Vyasa, 
she thereby conveys her husband, though abiding 
in another world, and herself, to a reign of bliss. 
To the same effect is the Viramitrodaya of Mitra 
Misra, Chapter III, Part I, section 3 (Sastri Golap 
Chandra Sarkar’s Translation, p. 136) where reference 
is made to a text of Katyayana which recognises the 
right of the widow to make gifts for spiritual pur- 
poses and also to mortgage or sell so much as is 
sufficient for such purposes even in religious cere- 
monies that are optional, and, a fortiori, in those 
daily and occasional ceremonies which are enjoined by 
the Sastras and the omission whereof entails demerit. 
The Viramitrodaya (p. 141) also maintains .that in 
making gifts for spiritual purposes as well as in 
making sale or mortgage for the purpose of performing 
what is necessary in a spiritual or temporal point of 
view, the widow’s right extends to the entire estate of 
her husband ; the author, in fact, reads the injunction 
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as to moderation as restricted to improper temporal 
uses. This view, however, has not been accepted, 
and it has been ruled that a gift of a moderate 
portion of the property of her husband by the widow, 
with a view to his spiritual benefit, is valid: see 
Jagannatli’s Digest, translated by Colebrooke, Book 
I, Ch. 5, sec. 3, pi. 195, Book II, Cli. 4, sec, I. pi. 
2 and 3, Book V, Ch. 8, pi. 399. The true rule thus 
appears to be that there is a distinction between 
legal necessity for worldly purposes on the one 
hand, and the promotion of the spiritual welfare 
of the deceased on the other hand, and that, within 
proper limits, the widow may alienate her husband’s 
property for the performance of religious acts which 
are supposed to conduce to his spiritual benefit. 

Tested in the light of these principles, what is the 
position of the parties here ? Shyarn Lall Misser had> 
shortly before his death, founded a temple. His 
widow raised Es. 528 by the grant of two perpetual 
leases with a view to excavate and consecrate a tank 
and to complete the walls of the temple buildings. 
The deeds contain recitals that her husband had 
enjoined her to carry out the works mentioned- 
These recitals, as poinkd out by the Judicial Com- 
mittee in Brij Lai v. Inda Kunwar (1) are not by 
themselves conclusive evidence of their truth, and 
the facts alleged should be proved aliunde. But, 
obviously, after the death of both Shyam Lall Misser 
and Puna Koer, independent evidence is not likely 
to be available for the determination of the question, 
whether or not the husband gave any specific instruc- 
tions to the widow. Assume, then, that the alleged 
instructions have not been proved, still the fact 
remains that the widow raised money and applied 
the same for completion of the buildings and for the 
(1) (1914) I. L. E. 36 All. 187. 
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excavation and consecration of a tank in connection 
with the temple. The water of the tank would be 
needed for purposes of ablution and worship ; but, 
even apart from this, the excavation and consecration 
of a tank are acts of high religions merit, as is authori- 
tatively laid down in a series of texts quoted in the 
Jalashaotsargatattwa of Raghnnandana and the Chatur- 
vargachintamoni of Hemadri (Danakhanda, Oh. XIII, 
Asiatic Society’s Ed., p. 1,003). Many of these texts, 
which extol the religious merit of the construction, 
consecration and maintenance of tanks and other 
reservoirs for storage of water, are translated by 
Prannath Saraswati in his tenth lecture on the Hindu 
law of endowments. We feel no doubt what answer 
a Hindu Court of Justice would have given, if a 
question had been raised before it as to the propriety 
and validity of these acts of the widow from the 
point of view of Hindu law. As Lord Gilford said 
in CossiaauL v. Hurroosoondry (1), it is absolutely 
impossible to define the extent and limit of the power 
of the widow to dispose of her husband’s property 
for religious purposes, because it must depend upon 
the circumstances of the disposition whenever such 
disposition shall be made and must be consistent with 
the law regulating such disposition. In the case before 
us, the disposition has been made for the performance 
of a work of recognised religious merit and cannot 
consequently be treated as other than lawful, valid and 
and proper. 

One other question requires consideration, namely, 
whether the alienation covers a reasonable portiou of 
the property of the husband of the lady; this, as Lord 
Gifford said, must be determined with reference to the 
circumstances of the particular disposition. 

The Courts below did not direct their attention to 
(1) (1819) 2 Money’s Digest 1 98. 



VOL. XLIII.] CALCUTTA SERIES. 

this aspect of the case, possibly because its true bearing 
on the question in issue was not realised, and it seemed 
at one stage as if a remand might be necessary for the 
investigation of this point on fresh evidence. An 
examination, of the record, however, shows that there 
are materials sufficient to enable as to come to a con- 
clusion on the matter. Several other suits were inst i- 
tuted simultaneously with the present suit for the can- 
cellation of other alienations by Puna Kuer. These 
cases show that Shyam Lull Misser left more than ten 
bighas of land and that the area now in dispute 
slightly exceeds two bighas. We are of opinion that, 
in the circumstances of this case, the area alienated did 
not constitute an unreasonably large fraction of the 
entire estate. In the case of Ram Chandra v. Gunga 
Govindil), the pandits indicated their opinion that the 
widow might validly alienate for religions purposes 
three-sixteenth of her husband’s property. In Chura- 
man v. Gopi Sahu (2), the gift which was sustained 
was of a portion of the estate, worth more than one- 
fourth and less than one-third of the total value. In 
these circumstances: we are rumble to say that the 
alienation was unreasonable in extent. 

The result is that this appeal is allowed, the decree 
of the District Judge set aside and the suit dismissed 
with costs in all the Courts. 

s - K. B Appeal allowed. 

(1) (1826) 4 Mad. Set Rep. 147. (2) (1909) I. L. R. 37 Gale. 1, 
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Before Jenkins C. and ffolmicood J. 

AMPJTA LAL KUNDU 
v . 

ANUKOL CHANDRA DAB/ 

Liquidator — Registered company — Property of the company , vesting of — 
Official Assignee — 1 istributi on of proceeds in C-ourt, when governed by 
Civil Procedure Code {Act V of 19 OS) — Release — Compayiies Act ( VII 
of 1 9 13) ss . 2 {3), 3 (5) 171,215, 232. 

The liquidator of a registered company differs in this respect from the 
Official Assignee in that the property of the Company does not vest in him. 

The distribution of the proceeds which had come into Court before an 
application was made (to the High Court) to pass an order in favour of the 
liquidator, must be governed by the provisions of the Code of Civil Pro- 
cedure. 

Rule obtained by Amrita Lai Kundu, the Liqui- 
dator to tlie Howrah Engineering Co. Lcl.. petitioner. 

This was a Rule issued under section 25 of the 
Provincial Small Cause Courts Act. In this case one 
Anukul Chandra Das, a creditor of the Howrah Engi- 
neering Co. Ld. (which was a company registered 
under the Indian Companies Act) had obtained a 
decree against them in the Small Cause Court at 
Howrah, and in execution thereof attached and remov- 
ed some of the working machines of the said company 
and was about to put them to sale when the share- 
holders passed a resolution for voluntary winding up, 
appointing the petitioner sole liquidator. There- 
upon the latter sought to stay the sale proceedings 
and to release the moveables from attachment and 

= Civil Rule, No. 694 of 19,15, against the order of A. T. Ghose, Judge., 
Small Cause Court, Howrah, dated June 19, 1915. 
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custody of the Court. At the hearing the liquidator 

failed to produce the Registrar’s certificate of liquida- amrita 

tion and the Court held it would be unjust to stay the 

sale under the above cricumstances. r. 

Anukul 

Chandra 

Babu Jnanendra Nath Sarkar showed cause for the Das. 
opposite party. These applications were made before 
the Court of Small Causes— it is not known under what 
section of the Act — but presumably under section 215 
of the Indian Companies Act. But “ the Court” refer- 
red to in section 215 is the Court having jurisdiction 
under that Act: vide section 2 (5) thereof. Section 
8 speaks of the exclusive jurisdiction of the High 
Court which may be extended to some District Courts 
but never to Small Cause Courts. 

[Holmwood J. Then the Small Cause Court had 
no jurisdiction to entertain this application. But it 
lias proceeded to make an order on the supposition 
that it had.] 

But there is that saving sub-clause (3) in section 3 
which saves me from the control of that section while 
the petitioner still remains affected by it. 

[Holmwood J. Is the Subordinate Judge of 
Howrah, or even the District Judge of Hooghly 
empowered under section 3 by the Local Govern- 
ment ?] 

I am not aware of any notification. 

[Holmwood J. Then the petitioner ought to 
have come to the High Court.] 

Conceding for the sake of argument that the appli- 
cation was made in a proper Court, avoidance of an 
“attachment” is only contemplated in section 232 of 
the Indian Companies Act. This section does not con- 
template tlie case of voluntary liquidation ; and even 
if it did, it provides for cases of attachment put in 
force after the commencement of the winding up. 
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Bat iu this case the attachment was in force before 
such winding up. 

[HOLM WOOD J. But their case is under section 
171 of the Indian Companies Act.] 

Section 171 can be of no help in the case of a volun- 
tary winding up where no winding up order has been 
made by Court. This seems to be the condition pre- 
cedent, viz., that first an order winding up the 
company must be made by a competent Court before 
all the proceedings can be stayed. 

[Jenkins 0. J. I think the petitioner relies on 
section 215 of the Indian Companies Act.] 

How can that section be made applicable to this 
case? Section 215 does not give the Court any power 
which it may exercise, but only lays down the con- 
sequences that will follow an order of a Court for the 
winding up of the company. This has nothing to do 
with voluntary winding up. 

[Jenkins C. J. I think section 215 is quite appli- 
cable to this case.] 

Granting that the Court could use its discretion 
under section 215, what occasion was there for the 
exercise of this discretion ? The law is as stated in 
Halsbury’s Laws of England under the head of 
“ Company ” in Vol. V, at p. 535 : In re Gre it Ship 
Go. Ltd., Parry’s Case (1'. 

[ Jenkins 0. J. But is the attaching creditor a 
secured creditor ?] 

Yes, as will appear from reading section 64 of the 
Code of Civil Procedure. This is the law in England : 
see Halsbury, Vol V, “ Company, ” at p. 519. 

[ Jenkins C. J. But the law in India, I believe, 
is different on this point : see Maclean C. J.’s Judg- 
ment in the case of Frederick Peacock v. Mculan 
Gopal (2).] 

(1) (1863) 4 Do G. J. & Sm. 63. (2) (1902) I. L. R. 29 Calc. 428. 
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That relates to an Insolvency case and is not 
under the Indian Companies Act. Here the liquidator 
is seeking to have the attachment released. Is there 
any express provision of law under which lie can get 
it? Unless there is- such an express provision of 
law laid down anywhere, the Court has no power to 
release a valid attachment made by a creditor. The 
decision in In re Wither ensea Brickworks (1) makes 
the point clear. In India also, though as a matter 
of fact, the Provincial Insolvency Act contains a 
provision for avoidance of attachment even before 
insolvency (vide section 85 thereof), the Companies Act 
does not contain any such provision except in section 
232 which only contemplates cases of attachment after 
the winding up of the company. 

Babu Barnard Mohan C ha Iterjee, for the petitioner, 
in support of the Rule. The attachment has become 
void under section 171. As soon as the company is 
wound up, all proceedings against it must be stopped 
by the Court to which an application is made to that 
effect. The property of the company vests in the 
liquidator and the Court is bound to release the 
attachment. 

[Jenkins C. J. A company’s property does not 
vest in the liquidator who is in this respect in a different 
position from the Official Assignee.] 

But the liquidator is a trustee for all the creditors 
among whom the property is to be divided pari passu 
and as such upon the analogy of the principle enun- 
ciated in the case of Frederick Peacock v. Madan 
Gopal (2), the property of the company ought to 
vest in him. 

[Jenkins C. J. There is no provision of law to that 
effect.] 
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(1) (1880) 16 Ch. D. 337. 


(2) (1902) I. L. K. 29 Calc. 428. 
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Jenkins C. J. and Holmwood J. We must discharge 
this Rule. Though the matter is by no means clear 
we feel that apart from any defect of jurisdiction the 
distribution of the proceeds in Court must be governed 
by the provisions of the Code of Civil Procedure. 
The proceeds came into Court before the application 
was made to us to pass an order in favour of the 
liquidator. The liquidator’s argument before us has 
been to a certain degree based upon the idea that the 
property of the company vested in the liquidator. 
It is better that that idea should be at once removed 
The liquidator of a company differs in this respecj 
from the Official Assignee in that the property of tire 
company does not vest in him. We are of course 
leaving out of consideration the possible vesting of 
the property of an unregistered company under a 
vesting order. 

The opposite party will get his costs of this Rule. 

6. s. Rule discharged. 
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CRIMINAL REVISION. 


1915 
Nov. 17. 


Security for good behaviour — Dissemination of matter likely to promote 
enmity or hatred between classes — Necessity of intention — Criminal 
Proceedin' e Code (ylcif. V of 1898) s. 10S (/>)■ — Penal Code (Act XLV of 
1860) s. 153A. 

To justify an ordei under s. 103 (b) of the Criminal Procedure Code, 
it is sufficient that the words used are likely to promote feelings of enmity 
or hatred between different classes, and it is not necessary to establish 
an intention to promote such feelings, as it would be on a trial £o r the 
offence under s. 153 A of the Penal Code. 

Dhammaloh a v. Emperor (1) dissented from. 

Joy Chandra Sarkar v. Emperor (2), Jaswant Rai v. Athavale (3) 
referred to. 

The facts of the case were as follows. On the 26tli 
November 1914, the petitioner circulated in the town 
of Monghyr, during the Mohurrum festival, person- 
ally and by agents, copies of an anonymous pamphlet 
called u Apna Sanatan Dharm Patchano ” printed 
at the “ Star Press ”. Upon a police report, dated 8th 
December 1914, the District Magistrate of Mongliyr 
drew up a proceeding under s. 108 (b) of the Criminal 
Procedure Code, on the 18th March 1915, against the 
petitioner requiring him to execute a bond in the 

, 'Criminal Revision No. 1 168 of 1915, against the order of J. Johnston. 

District Magistrate of Mongliyr, dated July 8, 1915. 

(1) (1911)-12 Cr. L. J. 248. (3) (1997) 5 Cr. L. J. 439 ; 

(2) (1910)1. L. R. 38 Calc. 214, 225. 10 Punj. Rec. 23. 
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sum of Rs. 2,000. with, two sureties eacli in the amount 
of Rs. 1,000, to be of good behaviour for one year. 

The contents of the pamphlet were thus summar- 
ized in the judgment of the District Magistrate. 

The leaflet is an appeal to those Hindus whom the writer considers 
to be associating too much with Mahomedans, and particularly criticises 
their taking part in Mahomedan festivals. Various strong expressions are 
used. Thus the Mahomedans are described as beef-eaters,” the u de- 
stroyers of vedas and shastras ” and “ untouchable.” Tilings mentioned as- 
leading to conversion to Mabomedanism are said to be wbore-mongering* 
drinking liquor, contamination by touch, degraded ways of life and 
absence of fixed rules of conduct. The Mahomedan festivals 'are de- 
scribed as rude and churlish, and those who take part in them as a handful 
of ignorant Mahomedans. Then Mahomcdanism is described as a religion 
on the basis of which thousands of Hindu temples have been demolished, 
images of gods and goddesses broken down, libraries of vedas and shastras 
used as fuel for heating baths, places of pilgrimage destroyed and mosques 
built on their sites, crores of cows slaughtered and erores of Hindu widows 
enticed out of their own faith. To take part in their festivities is alleged 
to be condemned in the shastras as a sin of the same gravity as killing a 
cow, killing a Brahman or cohabiting with the wife of one’s gum. The 
Hindus are then advised not to take part in Mahomedan festivals and. 
if they cannot help doing so, to require the Mahomedans to take part in 
theirs, a tiling which it is said they never do and consider to be a sin. The 
leaflet then winds up with a reminder that under, the British rule nobody 
can compel anybody else to join in the rites and ceremonies of his religion > 
and closes with a Sanskrit verse that one’s own religion is always the best. 

The petitioner was, after ail enquiry, bound down 
on the 8th July 1915, and obtained the present Rule 
from the High Court. 

Babu Dasarathi Sanyal 'with him Babu Sivanan- 
dan Boy and Babu Rajendra Prasad ), for the peti- 
tioner. To bind down a party under section 108 (6) 
of the Criminal Procedure Code, the offence under 
s. 153A of the Penal Code mast be established, and 
intention is an ingredient of the latter: Joy Chandra 
Sari tar v. Emperor (1), Jaswant Roi v. Atha veils (2), 

(1) (3950) I. L. R. 38 Calc. 214, 225. (2) (1907) 5 Cr. L. J. 439 

10 Punj. Ree. 23. 

v y 



593 


VOL. XLIII.] CALCUTTA SERIES. 

Beg. Sullivan (1), Beg. v. Burns (2). Reading the 
leaflet as a whole, there was no intention to stir up 
enmity or hatred, the object being to prevent Hindus 
from joining in the Moharram festival. 

Mr. S. Ahmed , for the Crown. Section 108 (5) of the 
Criminal Procedure Code does not require proof of all 
the elements of the offence under s. 153A of the Penal 
Code. It refers to “ matters punishable under s. 153A”, 
that is, matters by which enmity between classes 
may be promoted. The intention to promote such 
enmity is immaterial as long as there is intentional 
dissemination of matter likely to promote enmity 
or hatred. A distinction must be drawn between a 
prosecution under s. 153A of the Penal Code and pre- 
cautionary proceedings under s. 108 ( b ) of the Criminal 
Procedure Code. If the former failed, would it bar the 
latter? Next, assuming that proof of intention is 
necessary in a proceeding under s. 108 (6), it is present 
here. It must be gathered from the writing and the 
conduct of the accused in personally distributing the 
leaflets. [Cites three passages as evidencing intention.] 
A reference to ancient history does not justify language 
in a leaflet likely to promole enmity = Jaswant Bai 
v. Athavale (3). Abuse of Mahomedans was not 
necessary for the alleged object of the accused, vis., 
to prevent participation by Hindus in the Mohar- 
rum. The Explanation to s. 153A does not apply. 
There was here a direct promotion of ill-feeling 
and no question of removal of matters producing 
enmity or hatred. 

Baba Dasarathi Sangal , in reply. 

Greaves and Walmsley JJ. The petitioner in 
this case has been bound down under s. 108 (b) 

(1) (1808) 11 Cox. 0. 0. 44, 47. (3) (1907) 5 Or. L. J. 439 ; 

l2) U886) 10 Cox. C. C. 3'.5, 363. JO Punj. Bee. 23. 
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of the Criminal Procedure Code. We granted a Rule 
calling on the District Magistrate to show cause why 
the order should not be set aside on the ground that 
upon the true construction and interpretation of the 
leaflet, as a whole, the Court below ought to have 
held that it does not contain any matter the dis- 
semination of which is punishable under s. 153 A. of 
the Indian Penal Code, which necessitates there 
being an intention to promote feelings of enmity or 
hatred. On behalf of the petitioner it was contended 
that even if the matter, or some of the matter, con- 
tained in the leaflet was likely to promote feeling of 
enmity or hated, there could be no order made under 
s. 108, unless the Court was satisfied that there was 
an intention in using the words of the leaflet to 
promote or attempt to promote feelings of enmity or 
hatred, and we were referred to Joy Chandra Sarkar 
v. Emperor (1) as an authority that for a conviction 
under s. 153A there must be a deliberate attempt 
to excite class against class and an intention to create 
enmity. We were also referred to a case, Jas want 
Ttai v. Athavale( 2), which lays down that to constitute 
an offence under s. 153 A there must be an intention 
to promote feelings of enmity and hatred. We were 
further referred to two English cases : Reg. v. Sullivan 
(3) and Reg. v. Burns (4) — cases under the English 
Common Law which were cited before us as author- 
ities for the proposition that to constitute an offence 
under section 153A, which is said to be founded upon 
the principles of the English Common Law, there must 
be intention. The only case to which we were referred, 
which is an actual decision under section 108(6) of the 
Criminal Procedure Code, is the case of Dhammaloka 

(D (1910) I. L.R. 38 Calc. 214, 225. (3) (1868) 11 Cox C. 0. 44. 

(2) (1907) 5 Cr. L. J. 439 ; (.4) (1886) 16 Cox C. C.355. 

10 Funj. Rec. 23. 
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v. Emperor (I). It is a case decided in the Lower 
Burma Chief Court by a single Judge, and he without 
ambiguity lays down the proposition that to justify 
an oi'der under section 108(5) there must be an actual 
intention to promote or attempt to promote feelings 
of enmity or hatred. Our view of the section is at 
variance with this decision. We think that, although 
to constitute an offence under section 158A of the 
Indian Penal Code there must clearly be intention, 
different considerations arise with regard to the provi- 
sions of section 108(6) of the Criminal Procedure 
Code. It is true that the words of the section are “ any 
matter the publication of which is punishable under 
section 153A of the Indian Penal Code.’’ But in our 
view, in order to justify an order under section 108(6), 
one has only got to find that there are words used in 
the leaflet, or matter complained of, which are likely 
to promote feelings of enmity or hatred ; and once 
one has got those words present, there is no necessity 
for finding intention as would be necessary if the 
person was placed under his trial under section 153A. 
If this were not so there would be no necessity for 
section 108 of the Criminal Procedure Code, as proceed- 
ings would be taken under section 153A of the Indian 
Penal Code. The result is that we have simply got 
to look to the actual words of the leaflet to see if 
there are words which, in our opinion, are likely to 
promote feelings of enmity or hatred. The leaflet as 
a whole is designed to call backsliders from the true 
Hindu faith to a sense of their misdeeds. If the 
words of the leaflet had been confined to this, there 
would have been nothing in respect of which the 
petitioner before us could have been bound down 
under section 108 of the Criminal Procedure Code. 
But it seems to us that when we read the leaflet we 
(1) (1911) 12 Cr. L. J. 248. 
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find that there are passages which go far beyond 
the object above mentioned, if that had been the only 
object. For instance, there was no necessity to refer, 
as the pamphlet does, to members of the Mahomedan 
faith as beef-eaters and destroyers of the vedas and the 
shcistras. The passage which specially seems to us 
unnecessary for the alleged purpose of the pamphlet 
is as follows : — “ Is it proper to observe the festivals 
and the religious observances of a religion on the 
basis of which thousands of our temples have been 
pulled down, and the images of our gods and goddesses 
have been burnt for heating hamams, for providing 
hot baths, many places of pilgrimage have been 
destroyed for the construction of mosques (and 
mosques built on the sites), crores of beneficial cows 
have been killed, and crores of ignorant widows or 
orphans and the helpless are deprived of (degraded 
from) their religion by misleading and enticement.” 
These facts may be true historically or not, and in the 
history of any country or of any community or religion 
there are passages which are best left uii recalled. It 
seems to us, therefore, that in this and other passages 
of the pamphlet there are words which are likely to 
promote feelings of enmity or hatred between Hindus 
and members of the Mahomedan religion. Having 
regard to this, we consider that the order made by 
the District Judge of Monghyr binding down the 
petitioner was rightly made. The Rule is, therefore, 
discharged. 


E. a. M 


Rule discharged. 
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ORIGINAL CIVIL. 

Before Chaudhuri J. 

BUD HU LAL 

v . 

OHATTU GQPE.* 

Sanction for Prosecution — Re visional jurisdiction of High Court over 
Presidency Small Cause Court — CivV Procedure Code ( Act V of 1908 ) 
s. 115 — Criminal Procedure Code {Act V o * ISOS') s. 195 — Stage in a 
judicial proceeding, ichat is — u Oath” — “Delay.” 

A Judge of the Presidency Small Cause Court, Calcutta, had dismissed 
six applications for sanction to prosecute the plaintiffs for having made false 
claims. On an application to the High Court under s. 1 1 5 of the Civil 
Procedure Code to set aside the orders : — 

Held, that under s. 195 of the Criminal Procedure Code the High Court 
is the superior Court to the Presidency Small Cause Court, and has power to 
deal with the order which was made by that Court. 

Held, also, that ah application for leave to sue is a stage in a judicial 
proceeding, where such leave is necessary to give tiie Court jurisdiction. 

Held, also, that the delay in making the application for sanction to pro- 
secute had been satisfactorily explained, and was not in the circumstances 
such as to prejudice the plaintiffs. 

Application. 

A Rale hacl been obtained on an application made 
under s. 115 of the Civil Procedure Code to set aside an 
order made by the Third Judge of the Presidency 
Small Cause Court, Calcutta, refusing sanction to pro- 
secute Budliu Lai and Raghunath Lai, who had insti- 
tuted 31 suits in that Court to recover from one 
Chattu Gope and 37 other defendants sums of money 
which were alleged by the plaintiffs, Budliu Lai and 
Raghunath Lai, to have been lent to the several 

■° Application iu the matter of Small Cause Court Suit No. 15292 of 
1913. 
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defendants on promissory notes at Calcutta. The costs 
of. defending these suits had been undertaken by the 
Government of the Province of Bihar and Orissa in 
the following circumstances. Some time in 1912 a 
dispute bad arisen in the Patna district between one 
Jagadis Narain Lai and one Ramhari Lai, regarding 
the possession of a village Paura the tenants of which 
had espoused the 'cause of Jagadis Narain Lai. There- 
upon Ramhari Lai instituted a number of suits against 
many of the tenants in the Civil Courts of the Patna 
district. All these suits were dismissed and were 
•declared to be false. Thereafter at, so it is alleged, 
Ramhari Lai’s instigation the two plaintiffs, Budhu 
Lai and Raghunatli Lai, who are related to Ramhari 
Lai, instituted these 31 suits in the Presidency Small 
Cause Court against 40 tenants of the Paura village, 
who on receipt of the summonses petitioned the 
District Magistrate of Patna and the Subdi visional 
Officer of Bihar. As the result of inquiries the local 
Government decided to defray the costs of defending 
these suits. 

Of the 81 suits filed 29 were set down for trial ; but 
at the hearing the plaintiffs made no attempt to prove 
their claims, but agreed to abide by the statements 
made by the defendants facing the Ganges. The 
defendants were accordingly affirmed and all denied 
liability and also denied that they had in fact ever 
come to Calcutta. All the suits were then dismissed 
with costs on the 23rd March 1914. 

On the 21st December 3914, 29 applications were 
filed before tlie Third Judge of the Presidency Small 
Cause Court on behalf of the 38 defendants for sanction 
under s. 195 of the Criminal Procedure Code to prose- 
cute the plaintiffs, Budhu Lai and Raghunatli Lai, for 
having committed offences punishable under ss. 193 and 
209 of the Indian Penal Code. Of the 29 applications 
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18 were subsequently withdrawn to save costs, and it 1915 
was thought that the ends of justice, would be met, if Buimu lai. 
the plaintiffs were convicted and punished on some of , »• 
the cases. The remaining 11 applications came up for (j 0PE .' 
hearing before the Third Judge of the Presidency 
Small Cause Court on the 1st May 1915 ; but before 
the hearing was commenced 5 more applications were 
withdrawn at the suggestion of the Court. The re- 
maining six. applications (three against each plaintiff), 
were then heard together and dismissed on the 
grounds : — 

(i) That there had been a delay of 10 months in 
making these applications, as to which no explanation 
had been offered ; 

(ii) That as the suits had been decided on special . , - 
oaths, the Court was precluded from going into the 
merits ; and 

(iii) That s. 195 of the Criminal Procedure Code did 
not apply because the applications for leave to sue, on 
which the plaintiffs had been solemnly affirmed, were, 
made before different Judges of the Court on different 
dates, and because there is no provision for such an 
oath at the time of taking leave to sue in the Rules of 
Practice of the Presidency Small Cause Court or in 
the Act itself. 

Mr. Ear dley Norton (with him Mr. H. G. Pearson) 
showed cause. The application under s. 115 of the 
Civil Procedure Code is misconceived and cannot lie : 
see Hem Chandra Ray v. Atal Behari Ray (1). But 
even if such an application could be made under s. 115 
of the Civil Procedure Code, no grounds have been 
shown for setting aside the order of the lower Court. 

The case at most can only fall under cl. (c) of s. 115 ; and 
it has been repeatedly held that, although a judgment 

(1) (1908) I. L. E. 35 Calc. 909. 
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may be wrong, that is of itself no ground for the 
exercise by a High Court of the powers given by s. 115 
of the Civil Procedure Code. The High Court will 
only exercise such power where the decision is per- 
verse, or in cases of grave and otherwise irreparable 
injustice : Kristamnri Naidu v. Chapa Naidu (1) and 
I&malji Ibrahimji Nagree v. N.C. Macleod, Receiver 
(2). Further delay is fatal : Deputy Legal Remem- 
brancer , , Bihar and Orissa v. Ram Udak Singh (Si- 
Delay was one of the grounds on which the lower 
Court rightly dismissed the applications for sanction 
to prosecute the plaintiffs. No explanation of the 
delay was offered when the applications were heard ; 
and the fact that some explanation has now been given 
is no reason for interfering with the order of the lower 
Court. 

The Standing Counsel (Mr. B. C. Mitter ) (with him 
Mr.N.N. Gupta) contended that the application had 
• been clearly brought to the proper Court: see Rama- 
dhcm Bania v. Sewbalak Singh (4), . Ram Cliaran 
Chanda Talukdar v. TaripuHa (5), and In re an 
Attorney (0). Delay is not a fatal objection : Deputy 
Legal Remembrancer , Bihar and Orissa v. Ram Udar 
Singh (3) and the delay in this case was unavoidable 
and has been explained. 

Ohaubiiuri J. In these matters, I issued Rules on 
the plaintiffs in the above suits to show cause why 
the order refusing sanction to prosecute them should 
not be set aside, or why an enquiry should not he 
directed in order to grant such sanction. The appli- 
cation was headed “ In the matter of section 115 of 

(1) (1893) I. L. R. 17 Mad. 410. (4) (1910) I. L. R. 37 Calc. 714. 

(2) (1906) I. L. R. 13 Bom. 138. (6) (1912) I. L. R. 39 Cato. 774. 

(3) (1914) 21 C. L. J. 193 : (8) (1913) I. L. R. 41 Calc. 448, 

19 C. W.-N. 441. 
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the Code of Civil Procedure,” but when it was made, it 
appeared to me to be more appropriate to head it 
under the Criminal Procedure Code, and in fact the 
learned Standing Counsel treated it as such an applica- 
tion. It has been argued that it does not come under 
section 115 of the Code of Civil Procedure. This 
is not necessary to consider. Under section 195 of the 
Code of Criminal Procedure this Court is the superior 
Court of the Presidency Small Cause Court, and has 
power to deal with the order which was made by that 
Court. This has not been seriously contested by 
learned counsel who appeared for the plaintiffs. 
Formal amendment of the heading will, if necessary, 
be made. So far as the verification of the application 
before me is concerned, it is undoubtedly faulty; but 
inasmuch as I think that this is a fit case for an enquiry 
before sanction is granted, I do not think that such 
faulty verification much matters. The learned Judge 
who dealt with the application in the Small Cause Court 
does not appear to me to have taken a correct view 
of the nature of an application for leave to sue. He 
has held that such an application is not a stage in a 
judicial proceeding. It seems to me that it is, where 
such leave is necessary to give the Court jurisdiction. 
Rule 87 of the Small Cause Court requires an applica- 
tion for leave to sue, to be verified as a plaint. It 
requires the party making such an application to be 
present with such evidence as may be required by the 
Court in support of the applicant’s allegations. The 
practice in the Small Cause Court has apparently been 
to take the oath of the party when he makes such an 
application. There is ample jurisdiction in the Court 
to administer an oath at that stage, and such oath, 
when administered, is an oath taken in the course of 
a judicial proceeding. I do not think it necessary in 
the view I take to deal with the cases which have 
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been cited on this point. Learned counsel, Mr. Norton, 
has rightly contended there has been considerable 
delay in this matter. The delay has been explained in 
the affidavits before me. No doubt there was no ex- 
planation of the delay before the learned Judge, before 
whom the application was originally made ; and 
although Mr. Pearson, who appeared for the plaintiffs, 
asked for such explanation, no explanation was given. 
It has, however, been given now. It would undoubted- 
ly have been better if such explanation had been then 
given; but there is no reason to doubt the facts which 
have now been placed before me. In the circum- 
stances, some of the delay was unavoidable especially, 
as references had to be made to the Bihar Govern- 
ment. The delay in this matter is not such as to 
lead me to think that there is any likelihood of 
the plaintiffs being prejudiced. The prosecution has 
been taken up by the Crown. 1 direct that an en- 
quiry be held by the learned Judge as to whether 
sanction should be given upon the materials placed 
before the Court. The Oaths Act under which the 
suits were dismissed, has nothing to do with the 
matter. The merits of the cases were not decided, as 
upon a trial, but the result of the special oath was the 
dismissal of the suits. But the grounds, upon which 
the jurisdiction of the Court was invoked, when leave 
was asked for to institute the suits, are alleged to be 
false. Whether such grounds are true or untrue, are 
to be enquired into. I think these are fit cases for 
such an enquiry. If upon such enquiry it be found 
that the allegations were false and leave to sue was 
improperly obtained, sanction should be given to the 
Crown to prosecute the persons concerned. I make 
the Rules absolute. The matters being in the nature 
of criminal proceedings, I do not direct any costs, 
w. M. c. Rule absolute* 
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FULL BENCH. 


Before Sanderson C.J Woodroffe , Moolerjee 7 Holm wood and 
D. Chatter jee J„. 

JNANADA SUNDARI CHOWDHURANI 

v. 

AMUDI SARKAR.* 

Second Appeal — Order of Settlement Officer settling rent, ichether open to 

second appeal — Bengal Tenancy Act (VJI1 of 1885), ss. 105A (4), 106 , 

109 A — Excess area . 

Per Curiam : When in a proceeding under s. 105 of the Bengal 
Tenancy Act the Settlement Officer is asked to increase the rent under sub-s. 
(4) in accordance with the rules laid down in s. 52, and the claim is 
refused on appeal to the Special Judge, on the ground that the land of the 
tenant is not proved to be in excess of the area for which rent has 
been previously paid, a second appeal is not barred by s. 109A of that Act. 

Rameswar Singh v. Bhoonesicar Jha (1), and Grant v Ram Rehha 
Bkagat (2) considered. 

Per Mookerjee J. If in any proceeding under s. 105 questions under 
s. 105A have been investigated and determined, the order of the Settle- 
ment Officer, though in form an order which settles a fair and equitable 
rent, does in substance embody a decision of questions within the scope of 
s. 1Q5A, and consequently of s. 106. Such a decision is not one merely 
settling a rent within the meaning of s. 109A and is consequently liable 
to be challenged by way of second appeal to the High Court. 

Reference to Full Bench. 

This was a reference made to a Full Bench by 
Woodroffe and Coxe JJ. on 27th July 1914 in only one 

* Reference to Fall Bench in Appeal from Appellate Decree No. 577 of 
1909. 

(1) (1906) 4 C. L, J. 138. 


(2) (1910) 14 C. L. J. 110. 
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out of several, analogous second appeals preferred by 
the plaintiff against thedecision of H. Walmsley, Esq., 
Special Judge of Mymensingh, dated 14th July 1908, 
modifying the decision of Balm Beni Madhab 
Chatterji, Settlement Officer of Mymensingh, dated 
14th February 1916. 

The facts are fully set out in the order of reference 
which was as follows : — 

Woodroffe and Goxe JJ. These appeals arise out- of proceedings for 
the settlement of a fair and equitable rent, and the substantial question in 
controversy between the parties is whether the landlord is entitled to rent 
for the whole area ascertained by measurement to be within the tenants’ 
holdings at the rates mentioned in the kabuliats which were executed by the 
tenants for these holdings before the passing of the Tenancy Act. One 
kahiliat lias been translated and laid before us as a sample of their terms. 
This was executed by the tenant i:i respect of 6 annas odd u described in 
the schedule ” and the tenant promised to pay Its. 29 odd as rent for the 
said lands u according to the description and rates given below ” The 
schedule gave the area, boundaries and classification of each plot, and ended 
in an abstract showing (i) the total area of each class of land, (ii) the rate 
of rent per area of that class, and (Hi) the total rent payable for the area in 
each class. It was stipulated in the kabuliat that the landlord could have 
the land measured within the term, and if the area or the classification was 
found to be wrong, the tenant would be bound to pay additional rent or be 
entitled to a reduction of rent, as the case might be. 

The Settlemnt Officer held that these stipulations in the kabuliats regard- 
ing the payment of. rent according to the result of a further measurement 
were valid and decided the point in controversy in favour of the plaintiff. 
The learned District Judge has reversed the Settlement Officer’s decision on 
that point and the plaintiff appeals. 

It appears to us that the Settlement Officer’s decision is in accordance 
with the principles laid down in Rajku/nar Pratap Sahay v. Ram Lai 
Singh (1), and Akbar All Mian v. Mussamat Rira Bibi (2), with which, on 
this point, we are in agreement. On the merits, therefore, we think that 
the appeal should succeed. 

A preliminary objection, however, has been taken that no appeal lies on 
the ground that the decision of the District Judge is a decision settling a 
rent within the meaning of section 109A of the Tenancy Act. It was 

(1) (1907) 5 C. L. J. 538, (2) (1912) 16 0. L. J. 182. 
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held in Akbar Ali Mian v. Mussamat Hira Bihi (1), cited above, that in 
cases of this nature au appeal lay. The question, however, was not dis- 
cussed and the decision proceeded on the principle of stare decisis, the 
rulings followed being I Mathura Mohan Lahiri v. Uma Sundari Debt (2), 
and Raj ku mar. Praiap Sakai/ v. Ram Lai Singh (3), quoted above. 
The latter ruling is clearly in point. The facts were almost exactly 
the same as those of the case now before us. The decisiou of 
Mathura Mohan Lahirt v. Uma Sundar Debi (2), was under the un- 
amended Act, but the principle on which it proceeded seems to ns to be 
tiie same. Under the Act it then stood an appeal lay to this Court from 
■ the decision of a Special Judge ‘ ia any case under section 106.’ Section 
106 dealt with disputes over the correctness of an entry in the record of 
rights (not being an entry of a rent settled). Consequently, disputes over 
an entry of a rent settled did not come within section 106, and so 
could not be the subject of an appeal to this Court. It was held, however, 
in the case cited that when, in proceedings taken on the application of a 
landlord for the settlement of rent, the liability of the tenants to pay rent 
on account of any alleged excess area was deci led, an appeal lay to this* 
Court. 

On the other hand the opposite view was taken in Rameswar Singh v. 
Bhooneswar Jha (4), and Grant v. Rant Rekha Bhagat (5), that in cases of 
this nature no second appeal lay. A reference to the papers of the last- 
mentioned case shows that in it increased rent was claimed on the ground of 
an increase of area. In our opinion these two cases cannot be reconciled 
• with the other cases mentioned above,- and the point can only be settled by 
a Full Bench. 

We would formulate the point as follows: ‘‘When in a proceeding- 
under section 105 of the Bengal Tenancy Act, the Settlement Officer is: 
asked to increase the rent under sub-section (4) in accordance with the rules, 
laid down in sectiou 52, and the claim is refused, on appeal to the Special 
Judge, on the ground that the land of the tenant is not proved to be in 
excess of the area for which rent lias been previously paid, is a Second 
Appeal barred by Section 10 9 A of the Act ? ” 

We make this reference in Appeal No. 577. The other analogous 
appeals will remain pending till this is disposed of The rules granted in 
these cases are discharged as no possible question of jurisdiction arises, 

Babu Dwarkaiiath Chakravarti , (with him Babu 
Chandra Kanta Chose, Babu Girij a Prasanna Roy 

(1) (1912) 16 C. L. J. 182. (3) (1907) 5 C. L. J. 538. 

(2) (1897) I. L. R. 25 Calc. 34. (4) (1906) 4 C. L. J. 138, 

(5) (1910) 14 C. L. J. 110. 
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Chowclhuri and Balm Nil Kanla Ghose), for the 
appellant. 

[Balm Upendrci Nath Roy. As the question is com- 
mon to several other analogous appeals in which I 
appear with Maulvi Nurruddin Ahmed and Babu 
Kumar Sankar Roy, we pray that we may be heard 
also.] 

[Sanderson G.J. Only one case has been referred.] 
Therefore only that case is before your Lordships 
under the order of reference. I have no objection to 
my friend appearing for the respondent. 

[Sanderson O.J. (to Reap.). As you are not in- 
structed we will hear you as amicus carke.] 

All these cases were governed by one and the same 
judgment and the question referred to the Full Bench 
occurs in most of these cases. (Reads referring order 
and. section 109(A) of the Bengal Tenancy Act second 
appeals). Clause ( 3 ) provides for appeals in all matters 
except a settlement of rent; therefore in an appeal 
from the judgment of a Special Judge in which he has 
settled a rate of rent, the particulars are open to the 
High Court. 

[Sanderson C.J. If the High Court does not 
accept these particulars, it is open to them to 
settle a fair rate of rent.] 

Re scheme, see section 101 (Chapter X of the 
Bengal Tenancy Act) when a record of rights can 
be directed by the Government of India, or the Local 
Government. After this record has been prepared 
we find section 103(a). The Settlement Officer is to 
invite objections, and these are decided and record 
is finally published. Then comes section 105(A) 
which was not originally in this Act, being a new 
section added in 1907 to the old Act. In this appeal 
we are concerned with the law in East Bengal. Ob- 
jections that might come under section 106 were raised 
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under section 105. Held by the Full Bench as now 
provided by section 105(a), that the Settlement Officer 
has to settle dispute and then settle rent. Therefore 
that matter, after ail disputes are settled, is not open to 
second appeal. [Reads the proviso to section 109(A).] 
A matter already decided under section 106 need not 
be decided under section 105(A), and therefore the 
main distinction is this: — if the Settlement Officer 
under section 105 decides any question as to status 
arising under section 105, a second appeal lies ; but so 
far as the Settlement Officer or Special Judge decides a 
question (after all other disputes) as to fair rent, no 
second appeal lies. This shows how the proviso to 
section 109(A) was made. 

[Sanderson C.J. Your point then is that the deci- 
sion in which this is an appeal was not a decision 
settling rent.] 

I put it in the affirmative and not negative. 

[Holmwood J. Does it come under section 105A ? 
It may come under section 106, but no suit was 
brought.] 

The question was raised before, the Settlement 
Officer, and it makes no difference whether it was 
a separate suit or not. The stipulation was that if on 
future measurement the area be found to be in excess 
the tenant would pay more rent. 

[Sanderson O.J. The question now is whether 
the existing rate should be applied to the new area as 
determination of fair rent.] 

The new area would help him to determine the 
question of additional rent. 

[Sanderson O.J. The Settlement Officer was really 
deciding the area of each holding.] 

The rent was more arithmetic and may come in 
under clauses (e) and (f). 
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[Sanderson C.J. There is no question, of liability 
to pay rent, only the area of the holding.] 

[Mookerjee J. The tenant’s ease was that he was 
liable to pay for a certain area but not for what was in 
excess. Then the question is, — is this land in the 
occupation of the tenant for which he is liable to pay 
rent ? But that is not a question under section 105(A).] 

The first case is that of Rajlmmar Pratap Sahay 
v. Pam Lall Singht 1). Clause (-9) of section 109 is now 
section 109 A). 

The next is that of Akbar Ali Mian v. Hira Bibi 
(2). Raj kum'ii' Pratap S .duty's Case (1) has already 
been referred to in the Full Bench decision of Prithi 
Chand Lai Chowdhury v. Bascm.it Ali (3) where also 
the question as to the competence of a second appeal 
was raised, this decision being approved. 

[Sanderson C.J. But no reference is made to 
section 105A.] 

Those cases were decided before the amendment 
made in 1907. One of my submissions would be that 
the question has not only been settled by decisions of 
the Divisional Courts but also has found approval in 
the Full Bench decision. 

[Sanderson C.J. We don’t wish to hear you any 
further Mr. Chakravarti; we must now ask for the 
assistance of the amicus cur ice. 

Bobu Upendra Lai Roy {amicus curiae), for the 
respondent. The whole question depends on the con- 
struction of section 109 A. This section clearly limits 
the right of appeal in a case under section 105 to 
a decision settling rent and further limits the right 
of second appeal under section 100 of the new Code 
of Civil Procedure (corresponding to Chapter XLIL 

(1) (1907) 5 C. L. J. 538. (2) (19 12) 16 C. L. J. 182. 183. 

(3) (1909) I. L.R. 37 Calc. 30. 
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of the old Code). I do not find that this point was 
ever considered. 

[Mookerjee J. Is not the question of the legal 
effect of a contract between the parties a question 
of law? Section 100 of the Code of Civil Procedure 
does not shut out an appeal.] 

The lower Appellate Court has decided the matter 
as one of fact and not of law. I submit that a right of 
appeal is given subject to the provisions of section 100 
of the Code of Civil Procedure. 

[Mookerjee J. An appeal is therefore not in- 
competent, but limited to questions that can be taken 
under section 100 of the Code.] 

The question referred is whether an appeal lies, 
and the appellant must show that a second appeal 
lies. 

[Mookerjee J. That point has been decided against 
you by the referring Bench.] 

I am prepared to show that no appeal lies. 

[Mookerjee J. This is most extraordinary. You 
begin by saying that there is no question of law and 
thereby begin the appeal and yet say no appeal lies.] 

[Babu Dwcirka Nath Chakravarti. In Rajkumar 
Pratap Sahcty v. Ram Lai Singh (1) though the 
appeal was incompetent still it w r as dismissed on the 
merits.] 

I subipit that this decision is not based on an 
illegal effect of the contract. 

[Mookerjee J. You are now arguing on the basis 
that an appeal is competent, but no question of law 
arises.] 

I say that no second appeal can lie and this is sub- 
stantially the referring order. A second appeal lies 
under section 109A if certain points don’t arise and 
if it is not covered by section 100 of the Code. 

(1)(1907) 5 C. L.-J. 538. 


1916 

Jnanada 
SUNDARl 
C HOW D HU RAN I 

V. 

Amudi 

Sarkar.. 


610 


INDIAN LAW REPORTS. [VOL. XLIII. 


1916 

J NAN A DA. 
Sun dari 

ClIOWDrilTLANl 

r. 

Am urn 
Sarkar. 


I must lay before jmur Lordships two decisions 
where the contrary was laid down, viz., Rameswar 
Sinyh v. B knows 'Mr Jha (1). 

The next e;tae is that of W. M. Grant v: Ram 
Rek/ia Bh/ujat (2). 

[Holmwood J. There is nothing in that conflicting 
with Rajkumar Pratap Sahay’s case (3). In fact 
I clearly guarded myself on that point. We sent the 
case back for a finding if two points did arise, for on 
those two points an appeal would lie.] 

In this case also there is a finding of fact that 
plaintiff had totally failed to prove excess area. I don’t 
know the facts of the particular special appeal referred 
to the Full Bench but only of one of the analogous 
appeals in which I appear. The lower Appellate Court 
totally disbelieves plaintiffs’ case and finds no excess 
area and purports' to settle a fair and equitable rent 
with regard to the whole holding. 

[Sa.ndebson C.J. I don’t think the landlord is 
appealing from that part of the judgment regarding 
rent.] 

The question whether there was an excess area 
■or not is to be determined by the Court of facts. 

[D. Cha.tterjee J. There are several particulars 
to be considered with regard to settling a fair rate of 
rent, one being increase of area, and another of rate 
of rent. Your submission is that the finding is one of 
fact and therefore no second appeal lies.] 

Yes. 

[Mookerjee J. If, as a matter of fact, rent was then 
based 'on an incorrect assumption, do you say the 
landlord is not now entitled to rent on the correct 
basis ?] 

<1) (1906) I. L. U. 33 Calc. 837,839 ; (2) (1910) 14 0. L. J. 110. 

4 C. L. J. 138. (3) (1907) 5 0. L. J . 538. 
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I say that the increase now found was no increase 
at all. 

[Mookerjee J. But if the finding of the Subordi- 
nate Judge as to consolidated rent irrespective of area 
is contrary to the terms of the contract, is it not a 
question of law ?] 

On the face of it, I submit, it is not. 

There can be no doubt it is a decision settling fair 
and equitable rent. I draw your Lordships’ attention 
to section 105A. If in one case it is a finding of fact 
I do not see why in the other it should not also be a 
finding of fact. No loubt section 105A lays down 
certain particulars a settlement officer was to decide 
in settling fair rent. 

The first thing I want to place before your Lordships 
is whether the case now made by my learned friend 
comes under any of the clauses of section 105A. 

[Sanderson C.J. Does any other learned gentleman 
appear in any of the other analogous cases?] 

Maulvi Nurruddin Ahmed (amicus curiai), for 
respondent in an appeal analogous to the one referred 
to the Full Bench. I submit that under section 52 the 
Settlement Officer had jurisdiction to settle fair rent, 
and no appeal lies. The cases cited by the appellant 
refer to cases under section 30 re price of crops and 
not to cases under section 52. Vide the decision in 
Paltoo Panday v. Sri Newas Prcsad Singh (1). 

If under section 105 the question of excess area 
can be gone into and the Settlement Officer goes into it 
and settles fair rent, it is a settlement of rent. I sub- 
mit therefore that this is essentially a question under 
section 105 and therefore there is no second appeal. 
Of course I can’t go into the merits of the case as I did 
not appear in the case referred to the Full Bench and 
this is the view of Mitra J. in Rameslrrar Singh v. 

(1) (1913) 18 C. W. N. 165. 
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Bhooneswar Jha (I ). Fn the case of Raj kumar Pratap 
Sahay v. Ram Lai Singh (2), there was no excess area 
and no settlement of rent, but in the present case the 
Judge goes into the question of fair and equitable 
rent, and therefore I submit he settles fair rent. A kbar 
Ali Mian y. Mussamat Hira Bibi (8), is apparently- 
based on Raj kumar Pratap Sahay v. Ram La, l 
Singh (2), and is not against me. The decision in 
Mathura Mo bun L'xhiri v. Uma Sandari Debi (4), 
does not refer to any earlier cases in which it was 
held that no appeal lay in such cases. 

[Sanderson O.J. The head note does not seem to 
help you.] 

Head notes are sometimes misleading. I shall read 
a portion of the judgment (I. L. R. 25 Calc, at page 84). 
It does not appear that in this case there was any 
decision settling rent. There are earlier cases in which 
it has been held that a decision under section 105 
settling rent is not open to appeal : Sheivbarat 
Koer v. Rirpat Roy (5), followed in Lala Kirut 
Narain v. Palukdhari Panday (6), and another case 
in Accha Mian Ghoiudhry v. Durga Churn Law (7). 

[Mookerjee J. What was the question there?] 

I submit that case is in wider terms. The prin- 
ciple is that wherever there is a question of rent and 
that question of rent has been settled there is no 
second appeal. 

In the case of Rameswar Singh v. Bhooneswar 
Jha (8), Mitra J.’s dictum in the concluding portion 
at page 141 has been cited with approval by Mookerjee 
J. in Raj kumar Pratap Sahay v. Ram Lai Singh (2). 

[Sanderson C.J. Is that just what the lower 

(1) (1906) I.L.R.33 Calc. 837, 839. (5) (1889) I. L. B. 16 Calc. 596. 

(2) (1907) 5 C. L. J. 538. (6) (1889) I L. R. 17 Calc. 326. 

(3) (1912) 16 C. L. J. 182. (7) (1897) I. L. R. 25 Calc. 146. 

(4) (1897) I. L. R. 25 Calc. 34. (8) (19)6) 4 C. L. J. 138. 
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Court’s judgment is in this case tliat there was no 
excess lands ?] j^Lja 


In that case there was a claim of additional rent 
for excess area and there was no question (as here) of 
settling fair and equitable rent. Here the Subordi- 
nate Judge holds the landlord has failed to prove any 
excess lands and then has gone on to determine what 
is fair and equitable rent, (the application is for that 
only) and this is clearly a case under section 105, and 
if this is not a case of settlement of rent it is difficult 
to conceive what is. 

The appellant was not not called upon to reply. 
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Sanderson C.J. The q uestion which was referred to 
this Court relates to a preliminary point as to whether 
there was a second appeal, under the circumstances 
of this case, and it is stated at page 2 of the paper* 
before me as follows: “when in a proceeding under 
section 105 of the Bengal Tenancy Act, the Settlement 
Officer is ashed to increase the rent under sub-section 
( 4 ) in accordance with the rules laid down in section 
52, and the claim is refused, on appeal to the Special 
Judge, on the ground that the land of the tenant is not 
proved to be in excess of the area for which rent has 
been previously paid, is a second appeal barred by 
section 109A of the Act.” 

The Settlement Officer had decided that the tenants 
were in possession of land which was in excess of the 
area mentioned in the tenancy agreement. The tenancy 
agreement provided that the landlord could have the 
land measured within the term, and if the area or the 
classification was found to be wrong the tenant would 
be bound to pay the additional rent or be entitled to 
a reduction of rent, as the case might be. The Settle- 
ment Officer held that by reason of that provision it 


* Letter of Reference. 
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was open to the landlord to have the matter of the 
area enquired into. He, .therefore, proceeded to en- 
quire into it, and held, as I have already said, that the 
tenants were in fact in possession of excess land. 

The tenant thereupon appealed to the Special Judge 
who reversed the decision of the Settlement Officer 
upon the question as to whether the tenants were in 
possession of excess land. He then proceeded to 
deal with the rates of rent with regard to the lands 
which were specified in the tenancy agreement. His 
judgment is to be found at pages 26 and 27 of the 
paper book of Appeal No. 2915 of 1908. I need not 
read it. He begins his judgment, with regard to the 
first finding in this way, “ Next comes the question 
whether the tenants have been found to be in posses- 
sion of any excess land ; ” and, his conclusion is that 
“ for these reasons I hold that the Settlement Officer 
was wrong in finding that the tenants or many of them, 
are in possession of excess land.” Then at page 27 he 
proceeds to deal with the question of rent. Now, the 
decision of this question depends upon a few sections 
of the Bengal Tenancy Act which I propose to read. 
The first section to which I need draw attention is 
section 52. I do not intend to read but merely men- 
tion it, for the purpose of showing that I have not for- 
gotten it. Section 105 sub-section (Z) provides that 
“ when, in any case in which a settlement of land- 
revenue is not being made or is not about to be made, 
either the landlord or the tenant applies, within two 
months from the date of the certificate of the final 
publication of the record-of-rights under section 103A, 
sub-section (2), tor a settlement of rent, the Revenue- 
officer shall settle a fair and equitable rent in respect 
of the land held by the tenant.” Then section 105A 
provides, “ where in any proceedings for the settlement 
of rents under this part, any of the following issues 
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arise : — (a) whether the land is or is not, liable to the 

payment of rent the 

Revenue-officer shall try and decide such issue and 
settle the rent under section 105 accordingly.” The 
section 119A, sub-section (3) provides “ subject to the 
provisions of Chapter XLII of the Code of Civil Pro- 
cedure an appeal shall lie to the High Court from the 
decision of a Special Judge in any case under this sec- 
tion (not being a decision settling a rent) as if he were 
a Court subordinate to the High Court within the 
meaning of the first section of that chapter : Provided 
that, if in a second appeal the High Court alters the 
decision of the Special Judge in respect of any of the 
particulars with reference to which the rent of any 
tenure or holding has been settled, the Court may settle- 
a new rent for the tenure or holding,” and so on. 

Now, in my judgment, section 109 A clearly contem- 
plates an appeal from the Special Judge to the High 
Court, with referenceto the 'particulars in respect of 
which the decision which settles the rent is given.. 
It was argued by the learned vakil who appeared for 
the appellant that the matter upon which the judg- 
ment was given in this case was a particular ‘ with 
reference to which the rent of any tenure or holding 
has been settled,’ or to put in the negative way, it was 
‘ not merely a decision settling a rent.’ I agree with 
his contention. I can quite see that a matter such as 
this between the landlord and tenant may be a matter 
of great importance which may involve not only a 
question of fact but a question of law, as it seemed 
to me the question in this case did involve a question 
of fact as well as of law. First of all, it was alleged 
that under the terms of the agreement the landlord 
was entitled to go beyond the area which was speci- 
fied in the agreement, and was entitled to have the 
area of the land remeasured and settled which was. 
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clearly a question of law, and, it also involved the 
question of fact whether the area contended for by the 
landlord was the right one or that contended for by 
the tenant was the right one. 

For these reasons, I came to the conclusion that 
that part of the judgment of the Special Judge in 
which he overruled the judgment of the Settlement 
Officer, was 1 not merely a decision which settled the 
rent’. Therefore, there was an appeal from the deci- 
sion of the Special Judge to the High Oourt. The 
conclusion at which I have arrived upon a considera- 
tion of these sections is supported by the decisions 
which were cited on behalf of the appellant. It is 
only necessary for me to say, therefore, that the 
answer which, in my opinion, ought to be given to 
the question that has been referred is that the appeal 
in this case is not barred by section 109A of the Act. 

I, therefore, think that the appeal ought to be 
entertained, and having been entertained it ought to 
be allowed, and the decision of the settlement officer 
restored with costs including those of both of this 
Reference and in the Division Bench. 

Woodroffe J. I agree that the question referred 
to us should be answered in the negative, and there- 
fore an appeal lies. On the merits also, as is stated in 
the referring order, I think that the appeal should 
succeed. 

Mookerjee J. The question referred for decision 
by this Full Bench has been .framed in the following 
terms:— “When in a proceeding under section 105 
of the Bengal Tenancy Act, the Settlement Officer is 
asked to increase the rent under sub-section ( 4 ) in 
accordance with the rules laid down in section 52, 
and the claim is refused, on appeal to the Special 
Judge, on the ground that the land of the tenant is 
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not proved to be in excess of the area for which rent 
has been previously paid, is a second appeal barred by 
section 109A of the Act ?” In my opinion, this question 
should be answered in the negative on a true inter- 
pretation of sub-section (5) of section 109A of the Bengal 
Tenancy Act. That sub-section provides that, “ subject 
to the provisions of Chapter XLII of the Code of 
Civil Procedure, 1882, an appeal shall lie to the High 
Court from the decision of a Special Judge in any case 
under this section {not being a decision settling a 
rent) as if he were a Court subordinate to the High 
Court within the meaning of the first section of that 
Chapter.” In the case before us, proceedings were 
initiated under section 105, which is mentioned in 
sub-sections (I) and (2) of section 109A. Consequently, 
an appeal lies to this Court from the decision of the 
Special Judge provided his decision is not “ a decision 
settling a rent,” 

To determine the precise scope of this expression, 
it is necessary to examine briefly the scheme of 
Chapter X of the Bengal Tenancy Act in which 
section 109A finds a place. This chapter is divided 
into four parts. The first part, which treats of the 
preparation and publication of records-of-rights, com- 
prises sections 101 to 103B. The second part contains 
sections 104 to 104 J and deals with questions of settle- 
ment of rents, preparation of settlement rent rolls, 
and disposal of objections, in cases where a settle- 
ment of land revenue is being or is about to be 
made. The third part, which includes sections 105 to 
109A, treats of settlement of rents and decision of 
disputes in cases where a settlement of land revenue 
is not being or is not about to be made. The fourth 
part, which covers sections 109B to 115A, embodies sup- 
plemental provisions. Consequently, when a record 
of rights has been prepared and finally published 

45 
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under sub-section ( 2 ) of section 103 A, if, as in the 
case before us, a settlement of land revenue is not 
being or is not about to be made, it is open to the 
parties, landlord or tenant, to initiate proceedings, 
either under section 105 or under section 106. Section 
106 enables them to institute a.suit before a Revenue- 
officer to challenge the correctness of the entries 
made in the record of rights. This may be regarded 
as the procedure for a direct challenge of the entries 
in the record. If a proceeding is, on the other hand, 
instituted under section 105 for a settlement of the 
rent by the Revenue-officer, the duty is cast upon him 
to settle a fair and equitable rent in respect of the 
land held by the tenant. Such a proceeding may 
follow the result of a suit, if any, instituted under 
section 106, or recourse may be had to it without the 
prior institution of a suit under that section. In the 
latter event, there may be an indirect challenge of the 
correctness of the entries in the record of rights. The 
provision for this contingency is embodied in section 
105x1, which authorises the investigation of specified 
particulars in the course of a settlement of fair rent 
under section 105, provided there has been no prior 
decision upon those questions in a suit under section 
106. 

The history of the introduction of section 105A, 
which was explained in the judgment of the Full 
Bench in Pirthi Chanel Lai Cliowdhury v. Basarat 
Ali (1) and later on summarised in Paltoo Panday v. 
Sri Newcis Prasad Singh (2), throws light upon the 
solution of the question raised before us. It was point- 
ed out in these cases that although section 105 did not 
by itself, in its original form, contemplate an investi- 
gation into the question of correctness of the entries 
in the record of rights, yet a practice had grown up 

(1) (1909) I. L. It. 37 Calc. 30. (2) (1913) 18 C. W. N. 165. 
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in proceedings under that section to decide questions 
which, the Legislature contemplated, should be 
determined by a suit under section 106. To put the 
matter in another way, the parties were placed in the 
same position as if a suit, under section 106 and a 
proceeding under section 105 had been simultaneously 
instituted and consolidated, and an amalgamated trial 
held for the investigation of the question of fair and 
equitable rent. This led to the enactment of section 
105A, which regularises the practice that had gradually 
developed ; and the Revenue-officers, while .seized of 
proceedings under section 105, were expressly autho- 
rized to determine questions mentioned in section 
105A which, in the ordinary course, would form the 
subject of an enquiry under section 106. This 
conclusively answers the objection suggested in the 
course of the argument that the Settlement Officer in 
the case before us had no jurisdiction to determine 
the question of excess area: Paltoo Panday v. Sri 
Newas Prosad Singh (1). It follows accordingly that 
if in any proceeding under section 105, questions 
under section 105 A have been investigated and deter- 
mined, the order of the Settlement Officer, though in 
form an order which settles a fair and equitable rent, 
does in substance embody a decision of questions within, 
the scope of section 105A, and consequently of section 
106. If the order is of that description, we cannot 
reasonably hold that the decision of the Settlement 
Officer is a decision merely settling a rent within the 
meaning of section 109A, and consequently not 
liable to be challenged by way of second appeal to this 
Court. We cannot be invited to sacrifice substance 
to form, to look merely at the label and not the 
contents of the adjudication. If the questions specified 
in section 105A had been decided in a suit under 
(1) (1913) 18 C. W. N. 165. 


1916 

J NAN’ AD A 

Sun dam 

Chowphurani . 

V. 

Amuih 

Sarkar. 

Mookerjee J. 


620 


1016 

J NAN AD A 
SUNDAIU 
Chow mui ran i 

V. 

Amudi 

Sarkar 

Mookerjee J. 


INDIAN LAW REPORTS. [ VOL. XLIII. 

section 106, the determination by the Revenue authori- 
ties would not be final ; the appellate decision of the 
Special Judge would be liable to be tested in second 
appeal to this Court. It cannot, on principle, make any 
difference that those very questions have been deter- 
mined by the very same authorities, in a proceeding 
under section 105. This view is amply borne out by 
the proviso to section 109A, which contemplates the 
possibility of interference by the High Court with the 
determination by the Revenue Officer and the Special 
Judge of the particulars essential for a settlement of 
fair and equitable rent. In the case before us, the 
substantial question in controversy between the 
parties was, whether the tenant was liable to pay rent 
in respect of what may be compendiously called 
“ excess land.” The case for the landlord was that the 
area in the occupation of the tenant exceeded the area 
mentioned in the contract of tenancy. The landlord, 
consequently, claimed assessment of rent on the 
difference between these two areas and prayed that a 
fair and equitable rent might be settled in respect of 
all the lands in the holding. The tenant repelled the 
suggestion that he was in possession of excess lands. 
The Settlement Officer came to the conclusion that the 
tenant was in occupation of excess area, in other words, 
that the area in his occupation exceeded the area for 
which rent had hitherto been paid by him ; and he 
assessed fair rent on this basis. Upon appeal, the 
Special Judge has reversed that decision. Conse- 
quently, although the decision of the Special Judge 
has settled a fair and equitable rent, it has also deter- 
mined a question of fundamental importance to the 
parties, namely, what are the lands liable to be 
assessed with fair and equitable rent. Clearly, a second 
appeal is not barred with regard to the determination 
of the latter question. 
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The distinction, I have just explained was recog- 
nised as early as 1897 in Mathura Mohun Lahiri v. 
Uma Svndari Debt (1), where a question arose, 
whether the tenant was in occupation of excess land. 
The answer depended upon the determination of the 
length of the standard pole used for measurement of 
the land. The Court of first instance went into this 
question and came to a finding ; but upon appeal, the 
Special Judge declined to investigate the matter. This 
Court held that a second appeal was competent, as the 
question was in essence, not of fair and equitable rent, 
but of the area of the land included in the tenancy. . 
Mr. Justice Macplierson observed that .the appeal did 
not raise any question as to what the fair and equit- 
able rent was, but it did raise questions as to a matter 
which must be decided before the Settlement Officer 
could settle the amount of rent payable, namely, the 
area of the land in respect of which the landlord was 
entitled to have the rent assessed. This view was 
followed in the cases of Rajkumar Pratap Sahay v. 
Ram Lai Singh (2), Akbar Alt Mian v. Mussamat 
Hira Bibi (3), Lakhi Narain v. Sri Ram (4) and 
Paltoo Panday v. Sri Neivas Prosad (5). The same 
principle underlies the decision of the Full Bench in 
Pirthi Chand Lai Choudhury v. Basarat AM (6), 
where the Courts below had decided a question falling 
within the scope of clause (c) of section 105A, namely, 
a question as to the status of the tenant. 

It has been argued, however, that a different view 
was taken in Shewbarat Koer v. Nirvat Roy (7), La la 
Kirut Narain v. Palukdhari Panday (8), Rames- 
ivar Singh v. Bhooneswar Jha (9) and W. M. Grant 

(1) (1897) I. L. R. 25 Calc. 34. (5) (1913) 18 0. W. N. 165. 

(2) (1907) 5 C. L. J. 538, (6) (1909) I. L. R. 37 Calc. 30. 

(3) (1912) 16 0. L. J. 182 (7) (1889) I. L. R. 16 Calc. 596. 

(4) (1911) 15 C. W. N. 920, 921. (8) (1889) I. L. R. 17 Calc. 326,328. 

(9) (1906) 4 C. L. J. 138. 
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v. Ram Rekha Bhagat (1). In my opinion, this con- 
tention is based upon an erroneous interpretation of 
the decisions mentioned. The case of Shewbarat Koer 
v. Nirpat Roy (2) plainly indicates that the ques- 
tion raised there related to the rent settled and not 
to matters now included in section 105A. This is 
emphasised in Lala Kirut Narain v. Palakdhari 
Panday (3), where Mr. Justice G-hose expressly stated 
that no question arose before him as to the particulars 
entered in the record of rights; in fact, the question 
related exclusively to what was the fair and equitable 
rent. This, so far as I can gather, was also the view 
adopted in Rameswar Singh v. Bhoonesioar Jha (4), 
and W. M. Grant v. Ram Rekha Bhagat (1). 1 feel 
no doubt, accordingly, that the question propounded 
for the decision of the Full Bench should be answered 
in the negative. 

As regards the merits, it has been argued that 
Chapter XLII of the Civil Procedure Code of 1882, 
mentioned in sub-section (3) of section 109A, which 
has now been replaced by section 100 of the Civil 
Procedure Code of 1908, effectively bars the present 
appeal. There is plainly no force in this contention. 
Sub-section (3) of section 109A merely provides that if 
the appeal is otherwise competent, it is to be heard 
as an appeal from appellate decree, subject to the rules 
laid down in that behalf in the Civil Procedure Code ; 
in other words, this Court can interfere in an appeal 
of this description, only if the decision of the lower 
Appellate Court involves an error of law. In this 
connection, our attention had been drawn to a passage 
in the judgment of the Special Judge where he states 
that the tenant was not in occupation of any excess 
land. At first sight, this may bear the appearance of 


(1) (1910) 14 C. L. J. 110. (3) (1889) I. L. R. 17 Calc. 326, 328. 

(2) (1889) I. L. R. 16 Calc. 596. (4) (1906) 4 C. L. J. 138. 
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a finding of fact not successfully assailable in second 
appeal. But, upon closer examination, it appears that 
the finding involves an error of law. The Special 
Judge lias held in substance that the tenant is not in 
occupation of excess land, because he must be deemed 
under his contract to be in occupation of the area 
mentioned therein. This overlooks the fundamental 
point that the contract itself provides that the land- 
lord will be at liberty to re-measure the lands. The 
lands have been actually re-measured in the settle- 
ment proceedings under Chapter X of the Bengal 
Tenancy Act, and the landlord claims assessment of 
fair rent on the area so determined by the revenue 
authorities, which must, primd facie , be deemed 
correct under section 103B. The tenant defendant 
might possibly, either by the institution of a suit 
under section 106 or by way of objection in this very 
proceeding, have established that the entry in the 
record-of-rights was erroneous, but he has not done 
so. Consequently, the landlord was entitled to have 
fair rent assessed on the basis of the area as found by 
the Settlement Officer, and this was the view accepted 
by him. 

In my opinion, this appeal must be allowed, the 
decree of the Special Judge reversed and that of the 
Settlement Officer restored with costs throughout. 

Holmwood J. I agree with the judgment delivered 
by the learned Chief Justice that in the case before us 
a second appeal does lie under section 109A. I am of 
opinion that each case must depend on its own cir- 
cumstances and that no general rule can be laid down 
as to what is or what is not a decision ‘ merely settling 
a rent ’. But it is clear that whatever is found in any 
case to go beyond that simple decision and to decide 
any of the particulars referred to in section 105A or 
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section 106 of the Bengal Tenancy Act is open to 
second appeal. I also agree with my learned brother 
Moolcerjee that there is no real conflict in the decisio ns 
that have been cited before ns on either side. 

I, therefore, agree that the appeal should be allow- 
ed and the judgment and decree of the Settlement 
Officer restored with costs. 


D. Chatterjee J. I agree in answering the ques- 
tion referred to ns in the negative. I think the 
proviso to section 109A supplies an important clue to 
the explanation of the bar to second appeals imposed 
in clause (3) of the section. This proviso is to the 
effect that if in a second appeal the High Court alters 
the decision of the Special Judge in respect of any of 
the particulars with reference to which the rent of any 
tenure or holding has been settled, the Court may 
settle a new rent for the tenure or holding, etc. This, 
therefore, contemplates the case of appeals to the High 
Court lying in cases in which rents have been settled, 
not against the order settling the rent but against the 
decision of the Court upon the particulars in respect 
of which the order settling the rent has been passed. 
In view of this distinction made by the section itself, 
the controversy that appeals against orders resulting- 
in the settlement of rent are barred does not seem to 
be sound. 

Then with regard to the merits of the case, it has 
been contended that there is a finding of fact, which will 
prevent our interference in second appeal. That find- 
ing of fact is that the tenant is not in possession of 
excess lands. This, to my mind, upon the facts of this 
case, is an apparent finding of fact but based upon an 
erroneous view of the legal rights of the parties as 
determined by the contract entered into by them and 
is therefore liable to examination in second appeal. 

G. s. Appeal allowed. 
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APPELLATE CIVIL. 

Before M o o leer fee and Newbould JJ. 

SWARNAMAYEE DEBI 

v. 

SECRETARY OF STATE FOR INDIA.* 

Prohate — Succession duty — Court Fees Act ( VII of IS 70) s. 19 (c) as 
amended by Act XIII of 1875 , s. 19 (c ) — Death af the first executrix — 
Application for second probate — Duty payable , if any , on second pro- 
bate. 

When an executor, to whom probate has been granted, dies leaving a 
part of the testator’s ostate unadministered, and a new representative is 
appointed for the purpose of completing the administration, there being 
no new succession and no new devolution of the estate, no fresh succes- 
sion-duty should be levied. 

What the Legislature appears to have intended is that where the full fee, 
chargeable under the Court Fees Act on a probate, at the time it is granted, 
lias been paid, no further fee shall be chargeable when a second grant is 
made in respect of that property as comprised in that estate. 

In the goods of Chalmers (1), In the goods of Gasper (2), In the goods of 
lines (3), In the goods of Balthazar (4), In the goods of Ameerun (5), Webs- 
ter v. Spencer (0), Cummins v. Cum nhis (7), In the goods of Bell (8), Anon 
(9) A non (10) and Wu thins v. Brent (It) referred to. 

Appeal by Swarnainayee Debi (petitioner). 

The facts are shortly these. One Prasanna Kumar 
Bhattacharya died on the 28tli of October 1908. On 
the 24th of March 1907, lie bad made a testamentary 


'"'Appeal from Order, No. 110 of 1915, against the order of J. D. Cargill, 
District Judge of Mymensinsrh. dated Jan. 18 1915. 


(1) (1870) 21 W. E. 24(1 n. 

(2) (1878) I. L. E. 3 Calc. 733. 

(3) (1871) 1G W. E. 253. 

(4) (1908) L. B. E. 255. 

(5) (1871) 15 W. fi. 496. 

(11) (1835) 


(G) (1820) 3 B. & Aid. 3G0. 

(7) (1845) 3 Jo. & Lat. 64. 

(8) ’1871) L. E. 2 P. & D. 247. 

(9) (1675) 1 Freeman 313. 

(10) (1675) 1 Cli. Cas. 265. 

Myl. & Or. 104. 
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disposition of bis properties whereby be appointed two 
successive executrices : bis eldest sister Gobinda Sun- 
dan Debi and in case of her deatli, bis widow Swarna- 
niayee Debi. 

On the 29th of April 1909, probate was granted to 
Gobinda Snndari Debi ; after ber death fresh probate 
was applied for by Swarnamayee Debi, on the 9th 
of September 1914. 

On the occasion of the first probate, the assets were 
valued at Rs. 77,006 and, according to the scale then 
obtaining, Rs. 1,541 was paid by Gobinda Sundari. But 
since the grant of the first probate the scale of probate 
duty on estates valued, at above Rs. 55,000 had been 
raised from 2 to 3 per cent, by Act III of 1910, and 
as duty had been paid at the rate of 2 per cent, the 
petitioner was called upon to pay the difference be- 
tween the duties calculated at 2 percent, and 3 percent, 
respectively. The petitioner contended that no fur- 
ther duty was payable, but the District Judge refused 
to issue probate to the petitioner until the difference 
was paid. . Hence this appeal to this Court. 

Baba D oarka Nath Chakravarti and Baba Kali 
Kinkar Chakravarti , for the appellant. 

The Senior Government Pleader {Bahu Ram 
Charan Mitra), for the respondent. 

Mookerjee and Newbould JJ. This appeal is 
directed against an order, whereby the District Judge 
has in substance refused to issue a probate to the 
appellant till a sum of Rs. 769-3-0 had been paid as 
succession duty. The facts are not in controversy, 
and may be briefly recited. One Prasanna Kumar 
Bhattacharyya died on the 28th October 1908. He 
had previously made a testamentary disposition of his 
properties on the 24th March 1907. The will provided 
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that during the minority of his son, Amulya Kumar l91i > 
Bhattacliaryya, his estate would be administered, first swarsawayeb 
by his eldest sister, Gobinda Sundari Debi, and, next, Dew 

V. 

upon her death, by his widow Swarnamayee Debi ; Secretary 
the ladies were thus constituted the two successive 0F FOli 
executrices. On the 29 ill April, 1909, probate was 
granted to Gobinda Sundari Debi under section 31 of 
the Probate and Administration Act, 1881, though it 
was not explicitly stated that the grant was made 
durante minor e aetata. The executrix died on the 
17tli July 1914. As the sole residuary legatee had 
not yet attained his majority, the second executrix 
named in the will applied for probate oil the 9th Sep- 
tember, 1914. An order was recorded on that date that 
no probate duty appeared necessary as it had been 
paid already, and the case was fixed for disposal on 
the 7tli November 1914. On that date the Court 
directed that the original probate produced by the 
applicant be cancelled and that a fresh probate with a 
copy of the will annexed be granted to the petitioner. 

On the 21st December 1914, the Court reconsidered 
the matter and held that as the scale of probate duty 
on estates valued at above Rs. 50,000 had been raised 
from 2 to 3 per cent, by Act VII of 1910 and as duty 
had been paid at the rate of 2 per cent, on the first 
probate, the petitioner should be called upon to pay 
the difference between the duties calculated at 2 per 
cent, and 3 per cent, respectively. The petitioner was 
heard on the 18th January 1915, and contended that 
under section 19C of the Court Fees Act, 1870, as 
amended by Act XIII of 1875, no further duty was 
payable. This contention was overruled and she was 
called upon to pay the additional sum named before the 
probate could be issued to her. The petitioner has 
appealed to this Court and has also obtained a Rule in 
the alternative, should a question be raised as to the 



628 


INDIAN LAW REPORTS. [YOL. XLIII. 


1915 

SWARNAMAYER 

Debi 

V. 

Secretary 
of State for 
India. 


competency of the appeal. It is plain that the order, in 
effect, refuses the application for probate and is appeal- 
able under section 86 of the Probate and Administra- 
tion Act. 

Section 190 of the Court Fees Act, 1870, which 
was inserted therein by section 6 of Act XIII of 1875, 
is in these terms : “ Whenever a grant of probate or 
letters of administration has been or is made in 
respect of the whole of the property belonging to an 
estate, and the full fee chargeable under this Act has 
been or is paid thereon, no fee shall be chargeable 
under the same Act when a like grant is made in 
respect of the whole or any part of the same property 
belonging to the same estate.” It is plain that as the 
fee chargeable upon a probate is required by section 
19 I to be paid before the order for grant of probate 
is made, what constitutes “ the full fee chargeable 
under this Act” must be determined by reference 
to the point of time when the grant of probate is 
made. We are unable to accept the contention that 
“ the full fee chargeable under this Act ” must be deter- 
mined, with reference to the point of time, when the 
second grant is sought. We are further unable to 
accept the contention that the expressions “ under 
this Act” and ‘‘under the same Act” refer to, not 
the Court Fees Act but the subsequent Acts amend- 
ing the Court Fees Act; what the Legislature 
appears to have intended is that where the full fee 
chargeable under the Court Fees Act on a probate at 
the time it is granted has been paid, no further fee 
shall be chargeable when a second grant is made in 
respect of that property as comprised in that estate. 
If this interpretation were not accepted, and if the 
contention of the Government Pleader were to prevail, 
the anomalous result would follow that section 19C 
would have no application where, as in the case before 
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us, the scale of probate duty has been raised in the 1915 
interval between the grant of the first and the second Swabniajiayee 
probates, and consequently, the entire probate duty Dei!I 
on the enhanced scale would be payable without secretary 
deduction of the duty previously paid. This could 0F j^™ F0E 
hardly have been the intention of the Legislature. 

The second paragraph of section 19C would be of no 
avail, as it is restricted to grants in respect of property 
forming part of an estate. In our opinion, the inter- 
pretation put upon the first paragraph of section 19C 
by the appellant is reasonable and is undoubtedly 
consistent with the language used. We hold according- 
ly that as the full fee chargeable under the Court Fees 
Acton the first probate granted in this case on the 29th 
April 1909 was paid thereon, no fee is now chargeable 
under the Court Fees Act on the second grant. This 
view does not militate against the decision of Couch 
C. J. in In the goods of Chalmers (1) and of Garth C. J. 
in In the goods of Gasper (2). In the former case, the 
first grant had been made and a fixed duty paid there- 
on under the Indian Succession Act, 1865, while the 
second grant was made after the Court Fees Act, 1870, 
had come into force. In the latter case, the circum- 
stances were similar, with this difference that section 
19C had meanwhile been inserted in the Court Fees 
Act, but that section could not avail, as it refers 
expressly to cases where both the first and the second 
grants had been made after the Court Fees Act had 
come into force. Nor is any assistance derived from 
the decision of Norman C. .T. in In the goods of 
Innes (3), which merely recognises the principle sub- 
sequently embodied in the second paragraph of section 
19C. We may add that the view adopted by us places 
the law in this country in a line with what has 

(1) (1870) 21 W. 11. 246. (2) (1878) I. L. IP B Calc. 733. 

(3) (1871) 16 W. R. 253. 
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long been the law in England. There, all second 
and subsequent grants of probate and administra- 
tion, in respect of property on which the full duty 
has been already paid upon a previous grant, are 
exempted from further stamp duty by section 3 of 
41 Geo. Ill, c. 86 ; section 36 of 5 and 6 Yict. ch. 82 
contains a corresponding provision for Ireland. It 
may further be observed that if the question be con- 
sidered as one of principle, the rule as formulated in 
England and as interpreted by us is evidently just. 
Wiieuan executor, to whom probate has been granted 
dies, leaving a part of the testator’s estate unadminis- 
tered and a new representative is appointed for the pur- 
pose of completing the administration, there is no new 
succession, no new devolution of the estate, and it is 
difficult to appreciate why fresh succession duty should 
be levied. A good illustration is afforded by the case of 
In the goods of Balthazar (1); there, letters of adminis- 
tration had previously been issued in respect of the 
whole property, and the full fee chargeable on the pro- 
perty at the value then placed upon it had been levied. 
It was ruled that when a new grant had to be made 
under section 229 of the Indian Succession Act on the 
death of the first administrator, no further court-fee 
was leviable, although the value of the property had in- 
creased in the meantime. This is consistent with the 
decision of Norman C. J. in In the goods of Ameerun 
(2), that no duty is payable on a double probate which 
recites and in fact proceeds upon the first. Reference 
may in this connection be made to the following 
passage from Williams on Executors, 10th Ed, Vol. I, 
p. 295 : “ Probate granted to one of several executors 
enures to the benefit of all : Webster v. Spencer( 3), 
Cummins v. Cummins (4). Where there are several 

(1) (1908) 4 L. B. R. 255. (5) (1820) 3 B. & Aid. 360. 

(2) (1871) 15 W.lv . 496. (4) (1845) 3 Jo. & Lat. 64. 
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executors, upon the grant of probate to one of them, 
it is usual to reserve power of making a like grant to 
the others. But this appears to be unnecessary, both 
because the probate already granted enures to their 
benefit, and because they have a right to the grant, 
whether the power be reserved or not. The practice 
is to take out what is called a double probate which is 
in this manner. The first executor that comes in, 
takes probate in the usual form, with reservation to 
the rest. Afterwards if another comes in, he also is to 
be sworn in the usual manner and an engrossment of 
the original will is to be annexed to such probate in 
the same manner as the first, and in the second grant 
such first grant is to be recited ; and so on, if there 
are more that come in afterwards : 4 Burn Ec. Law 310 ; 
In the goods of Bell (1). If there be several executors 
appointed with distinct powers, as one for one part of 
the estate, and another for another, yet there being 
but one will to be proved, one proving of it suffices. 
Bacon’s Abr. Tit. Exec, (c) 4. So, if B is made executor 
for ten years and afterwards C is to be executor, and 
B proves the will and the ten years expire, C may 
administer without any further probate: Anon (2), 
Anontf), Watkins v. Brent (4).” In our own opinion, 
we cannot reasonably hold that the appellant is bound 
to pay additional probate duty. 

The result is that this appeal is allowed, and the 
order of the District Judge, dated the 18th January 
1915, set aside. Probate will be granted to the appel- 
lant without payment of fresh probate duty. The 
Rule will stand discharged. 

S. K. B. Appeal a Mowed. 

(1) (1871) It. 2 P. & I). 247. (3) (1675) 1 Ok.'Cas. 265. 

('?) (K575) 1 Freeman 313. (1) (1835) 1 Myl. & Or. 104. 
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Before Mooherjee and Newbalud JJ. 

GOPESHWAR SAHA 

v. 

JADAV CHANDRA CHANDA.* 

Interest — Power of Court to grant relief where interest unconscionable — * 
Creditor , when his improper act or omission delays payment of debt . 

Where delay in the payment of the principal debt is caused by some 
improper act or omission of the creditor, the accrual of Interest will be 
suspended during such period as the debtor is so prevented. 

Edwards v. Warden (1 ), Merry v. Ryves (2), Marlborough v. Strong (j!), 
Cameron v. Smith (4), Bann v. Dalzel (5), Amlerton v. Arrow-smith (G), 
Laing v. Stone (7), London , Chatham and Dover Railway Company v. South- 
Eastern Railway (8) and IFetate'r v. British Empire Mutual Life Assurance 
Co . (9) referred to. 

A Court is competent to grant relief where the rate of interest appears 
to the Court to be of a penal character, that, is, so unconscionable and 
extravagant that no Court should allow it. 

Kkagaram Das v. Ramsanhtr Das (10), Abdul Majeei v, Kkirode 
Chandra Pal (11), Bcmwang v. Bang a Behan Sen (12) referred to. 

Second Appeal by Gopesliwar Saha, the plain till'. 
These appeals arise out of a suit to enforce two 
simple mortgage bonds. The defendant No. 1, Jadab 

* Appeal from Appellate Decrees, Nos. 2971 and 3179 of 1913, against 
(he decree of II. <J. (those, Additional District Judge of Mymensingli, dated 
June 10, 1913, confirming the decree of Sarat Kisltorc Bo.-e, Subordinate 
Judge of Mymensiugii, dated Feb. 17, HH3. 

(1) (187(5) 1 App. Gas. 281. (7) (1828) 2 Man. & i!y. 5(11 : 

(2) (1857) 1 Elen 1. Moo. & M. 229. 

(3) (1723) 4 Brown P. C. 539. (8) [1891] 1 Ch. 120. 

(4) (1819) 2 B. & Aid. 305. (9) (1880) 15 Gh. D. 1(59. 

(5) (1828) Moo. & M. 228. (10) (1914) I. !,. B. 42 Calc. 1552. 

((5) (1839) 2 P. * D. 408. (11) (1914) I. L. II. 42 Calc. 1590. 

(12) (1915) 22 0. L. J. 311 ; 20 C. W. N. 408. 
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Roy, executed these bonds in Sraban 1305 in favour of 1915 
the defendants Nos. 4 and 5, Jadav Saha and his brother, gopeskwar 
who afterwards for a consideration sold their rights Saha 
under the bonds to plaintiff, Gopesliwar Saha. The j A dav 
'plaintiff brought a suit on the 13th of September 1911 Chandra 

x-/ IT A 

against the executant defendant No. 1 and Dino Nath 
Biswas defendant No. 2 to whom defendant No. 1 had 
transferred the properties under the bonds and against 
certain others. Various issues were raised; but the 
most important were these — 

(i) Is the plaintiff in any way barred by his own 
acts and conduct from enforcing any part of his claim 
for interest ? 

(ii) Was the bargain of defendants Nos. 4 and 5 with 
defendant No. 1 in any way unconscionable ? If so, 
can plaintiff enforce his claim on the bonds ? 

(Hi) Is the suit bad for defect of parties ? 

Issue No. (i) was decided by the first Court against 
the plaintiff and the facts found were that the plaintiff, 
a rich and powerful man of the locality, had complete 
influence over defendant No. 1 who was a needy man, 
much in debt and had used the influence unscrupulous- 
ly to the material injury of the defendant No. 1. It is 
said that the plaintiff gave out hopes to the defendant 
No. 1 that he could purchase aLl but four of defendant 
No. l’s properties and could with the consideration 
clear off all his debts ; that upon this understanding 
he induced defendant No. 1 to execute a mortgage 
bond for Rs. 1,373 which sum he would use in clearing 
up debts which pressed upon defendant No. 1, but 
the plaintiff did not carry out his promise and that 
tire defendant did not receive any consideration at all 
for that bond ; that, therefore, the defendant No. 1, 
in distress, turned to defendant No. 2, who is a pleader 
and money-lender of the locality, and in Sraban 1315 
contracted to sell his properties to him. In Kartik 
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1315, defendant No. 1 was proceeding to the Registra- 
tion office to register the contract deed in favour of 
defendant No. 2, but the plaintiff had him called away 
from the way and persuaded him not to register the 
deed telling him that he would himself buy the pro- 
perties and satisfy all his debts. The defendant No. 1 
was thereafter under complete control of the plaintiff 
who, it is said, assisted defendant No. 1 in resisting 
a registration notice which a peon went to serve 
on behalf of defendant No. 2. Both defendant No. 1 
and plaintiff were convicted by a Magistrate, but they 
were subsequently acquitted by the High Court. The 
defendant No. 2 brought a suit to enforce the regis- 
tration of the contract deed ; but the plaintiff with 
men and money helped defendant No. 1 in that suit 
but in vain. Defendant No. 2 won the suit. 

Then the plaintiff gave up defendant No. 1 and 
declined to buy the properties. The defendant No. 1 
had to go back to defendant No. 2 and make up with 
him and it was only on the 30th Bhadra 1318 that he 
could sell his properties to defendant No. 2. Upon 
these facts the lower Court held that the plaintiff 
caused material injury to defendant No. 1 and has, 
on the ground of equity, disallowed interests on the 
bonds from the middle of Kartik 1315 to Bhadra 
30th 1318. The lower Appellate Court upheld the 
decision of the Subordinate Judge on this point. As 
regards the second issue, the Courts decided against the 
defendants holding that there was nothing at all 
to prove undue influence, except the fact that the 
defendant No. 1 was in debt and that defendant No. 4 
was his creditor. The third issue also was decided 
against the defendants. 

Both the parties appealed to the High Court. 

Babu Dwarka Nath Chuckerburty (with him 
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Babu Provash Chartdra Mitra and Babu Suresh 
Chandra Bose), for the plaintiff, submitted that no 
wrong was done by the plaintiff to defendant No. 1. If 
a man tries to injure another, and in so doing, injures 
himself, is he entitled to any consideration ? Assuming 
that I tried to help the defendant No. I to the detriment 
of another, how does that entitle the defendant No. 1 
to make a complaint against me ? Where is the equity ? 
No such defence as this is known to law. There is no 
ground for the suspension of interest. 

Babu Biraj Mohan Majumdar, for the defendants? 
contended that it was the conduct of the plaintiff 
which prevented the defendant No. 1 from carrying 
out the transaction which he had arranged with defend- 
ant No. 2. Defendant No. 1 was completely under 
the control of the plaintiff. Both the Courts have dis- 
allowed interest from the middle of Kartik 1315 to 
Bhadra 30th 1318, and rightly so, since, during that 
period, the debtor was prevented by the improper act of 
the creditor from repaying the loau, as he would un- 
doubtedly have done, by selling off the mortgaged 
properties. It was further submitted that the rate of 
interest was penal and as such the Court should grant 
relief. 

Babu Divarka Nath Chuckerburty , in reply. 

Cfir. adv. vult. 

Mookerjee and Newbould JJ. These appeals are 
directed against the decree in a suit to enforce two 
mortgage bonds assigned by the original-mortgagee 
to the plaintiff. The bonds were executed, on the, 25th 
July 1898 and were assigned to the plaintiff on the 
16th July 1906. The principal sums secured by the 
bonds were Rs. 525 and Rs. 375, -respectively,* which 
carried interest at the rate of 15f per 'cent, per year 
with triennial rests. The plaintiff commenced this 
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action on the 13th September 1911 for recovery of 
Rs. 4,979-9 annas, namely, Rs. 900 as principal ancl 
Rs. 4,079-9 annas as interest thereon. He joined 
as principal defendants the mortgagor as also the 
purchaser of the equity of redemption, in whose 
favour the transfer was completed on the 16th 
September 1911. The substantial question in contro- 
versy relates to the amount of interest justly recover- 
able by the plaintiff. The defendants conte tided, first, 
that the rate of interest was penal and, secondly , that 
the interest was suspended from the 1st November 
1908 to the 16th September 1911, as during that period 
the debtor was prevented by the improper act of 
the creditor from repaying the loan, as he would 
otherwise have done, by the sale of the mortgaged 
properties. The Subordinate Judge overruled the first 
contention, but gave effect to the second objection and 
made the usual mortgage decree for a portion of the 
amount claimed. The plaintiff, as also the defendants, 
appealed to the District Judge against this decision. 
The District Judge has confirmed the decree of the 
trial Judge and has dismissed both the appeals. 
Against this decree of the District Judge, the plaintiff 
and the defendants have presented separate appeals to 
this Court. The plaintiff has contended that interest 
should have been allowed for the entire period from 
the date of the mortgages to the date fixed in the 
decree for redemption. The defendants have argued 
that the contract rate of interest was extravagantly 
high and unconscionable, and that interest should 
consequently have been decreed only at a reduced 
rate. 

As regards the appeal by the plaintiff, there can be 
no doubt that where delay in the pajunent of the prin- 
cipal debt is caused by some improper act or omission 
of the creditor, the general rule is that the accrual of 
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interest will be regarded as suspended during such 
period. In the case before us, the facts concurrently 
found by the Courts below may be briefly recited. The 
mortgagor, hard passed by the high rate of interest 
on the loan, found himself in a helpless condition, and 
on the 6th August 1908 entered into a written agree- 
ment with the second defendant to sell the morgaged 
property to him with a view to satisfy the mortgage 
debt from the sale-proceeds. The plaintiff, the assignee 
of the mortgage bonds, was himself anxious to pur- 
chase the property ; so he forthwith intervened and 
urged the mortgagor to break his contract with the 
intending purchaser. The mortgagor was reluctant to 
resile from his agreement and explained to the plaintiff 
the obvious danger of the course proposed by him, as 
the contract was complete and enforceable. The plain- 
tiff, however, successfully dissuaded the mortgagor 
from the contemplated sale. The result was a suit by 
the intending purchaser against the mortgagor for 
specific performance of the contract. The plaintiff 
did his best to defend the suit in the name of the 
mortgagor, but lie was ultimately thwarted, as the suit 
was decreed. The mortgagor was accordingly obliged 
to complete the sale in favour of the purchaser, which 
he did on the 16th September 1911. The plaintiff, thus 
foiled in his design to seize the mortgaged property, 
sued to enforce the securities he held. The question 
arises, whether, in the circumstances stated, the 
accrual of interest should not, in justice, be deemed to 
have been suspended during the period when, but for 
the improper intervention of the plaintiff, the mortga- 
gor might have completed the sale of the mortgaged 
property and rejiaid the loan from the sale-proceeds. 
The Courts below have concurrently answered this 
question against the plaintiff. The principle that if 
the failure to make payment of the principal debt is 
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due to an improper act of the creditor or to such 
conduct on his part as prevents the debtor from 
repaying the loan, interest on such debt stands 
suspended during the time the debtor is so prevented, 
is of extensive application. The Courts have taken 
recourse in various reported decisions, both in England 
and in the United States, to this principle to attain the 
ends of justice. No useful purpose would be served 
by an analysis of the varying circumstances of the 
different cases, but reference may be made to the deci- 
sions in Edwards v. Warden (1), Merry v. Byves (2). 
Marlborough v. Strong (3), Cameron v. Smith (4), 
Bann v. Dalzel (5), Anderton v. Arrowsmith (6), 
Laing v. Slone (7), London By. Co. v. South Eastern 
By. Co . (81, Webster v. British Empire (9), Hayes v. 
Elmsley (10), Stevenson v. Davis (11), Bowman v. 
Wilson (12), Pinkard v. Ingersoll (13), Union Insu- 
rance Co. v. Chicago By. Co. (14), Southern W. L. 
Co. v. Haas (15), Watson v. McManus (16), Morford 
v. Ambrose (17 ), Hart v. Brand (18), Suffolk Bank v, 
Worcester Bank (19), Steven v. Baringar (20), Reid v. 
Busselaer (21), Plainer v. Warehouse (22). It is 
obviously just that if a creditor, by his own act, puts 
it out of the power of the debtor to make payment. 


(1) (1876) 1 App. Cas. 281. 

(2) (1757) 1 Eden. 1. 

(3) (17*23) 4 Brown P. 0. 539 

(4) (1819) 2 B. & Aid. 305. 

(5) (1828) Moo. & M. 228. 

(6) (1839) 2 P. & D. 408. 

(7) (1828) 2 Man. & Ry. 561 ; 

Moo. & M. 229. 

(8) [1892] 1 Ch. 120. 

(9) (1880) 15 Ch. D. 169. 

(10) (1893) 23 Can. Sup. Ct. 623. 


(12) (1881) 2 MaeCrary (U. S.) 394. 

(13) (1847) 12 Alabama 441. 

(14) (1893) 146 111. 320. 

(15) (1888) 76 Iowa 432. 

(16) (1909) 223 Pa 583. 

(17 ) (1830) 3. JJ. Marshall Ry. 688. 

(18) (1818) 1 A. K. Marshall 159 ; 

10 Am. Dec. 715 

(19) (1827) 5 Pickering (Mass.) 106. 

(20) (1835) 13 Wendell N. Y. 639. 

(21) (1824) 3 Cowan X. Y. 393 ; 

5 Cowan 587. 


(11) (1893) 23 Can. Sup. Ct. 629. 

(22)11909) 122 S. W. 443. 
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no interest should be recoverable for the period 
during which the debtor was thus prevented from 
paying the creditor ; the wrong was with him and 
he cannot charge the effect to the other. This doc- 
trine is based on the plainest grounds of justice, equity 
and good conscience and has been rightly applied 
by the Courts below for the protection of the defend- 
ants. 

As regards the appeal by the defendants, the deci- 
sions of this Court in Khagaram Das v. RamsanJcar 
Das (1), Abdul Majeed v. Khirode Chandra Pal (2), 
and Bouwang v. Banga Behari Seti (3), show that 
a Court is competent to grant relief whenever the 
rate of interest appears to the Court to be of a penal 
character, that is, so unconscionable and extravagant 
.that no Court shall allow it. We are not prepared 
to hold that the present case fails within that rule. 
The amount claimed as interest, if distributed over 
the entire period, works out at the rate of 35 per cent- 
per annum simple interest, while the amount actually 
decreed by the Courts below works out at the rate of 
22 per cent, per annum simple interest. We cannot 
say that this rate is so excessive as to justify our 
interference. 

The result is that both the appeals are dismissed 
and the decree of the District Judge is affirmed. 

s. k. B. ' Appeals dismissed. 

(1) (1914) 1. L. Jl. 42 Gale. 652 ; (2) (1914) I. L. It. 42 Calc. 690. 

21 C.L.J. 79 ; 19 O.W.N. 775. (3) (1915) 22 C. L. J. 311 ; 

20 C. W. N. 408. 
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APPELLATE CIVIL. 


Before Holmwood and Neicbould JJ. 

NKIPENDRA NATH SAHU 
v . 

ASHUTOSH GHOSE 

AND 

GOPINATH MANDAL 

v. 

ASHUTOSH GHOS.P1* 

Fraudulent Preference — State of mind of maker — Intention — Receiver — 
Onus — Provincial Insolvency Act (III of 1907) s. 3 7. 

The question whether there has been a fraudulent preference depends 
not upon the mere fact that there had been a preference but also on 
the state of mind of the person who made it. It must be shown not only 
that he has preferred a creditor but that he has fraudulently done so. It 
depends upon what was in his mind. For this purpose it is not true that 
the debtor must be taken to have intended the natural consequences of Ids- 
acts. One must find out what he really did intend. 

Dicta of Lord Halsbury in Sharp v. Jackson (1) followed. 

It is not necessary to threaten criminal proceedings to constitute pressure. 
The threat of civil suits is enough. If. it is established that the transaction 
was the result of real pressure brought to bear by a creditor on ids debtor, it 
cannot be deemed as a spontaneous act. 

The onus is on the Receiver to show that it was an outcome of a 
fraudulent preference. 


1915 
Aug. 23. 


Appeal (No. S of 15) by Nripendra Nath Sahu, cre- 
ditor, petitioner. 

Appeal (No. 6 of 1915) by Gopinath Mandal, cre- 
ditor, petitioner. 

° Appeals from Original Orders, Nos. 3 and 6 of 1915, against the order 
of H. P„ Duval, Additional District .Judge of 24-Pargaaas dated Dee. 8, 
1914. 

(1) [1899] A. C. 419, 421. 
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In these matters Babu Ashutosh Ghose, Receiver 
in bankruptcy to the estate of Nilratan Mandal and 
others, who had been declared insolvent, sought to 
set aside three mortgage deeds on the ground that they 
were void as against him under section 37 of the 
Provincial Insolvency Act. A petition fox insolvency 
was filed against Nilratan Mandal and his brothers 
by a creditor on 19th February 1912. On 4th Decem- 
ber 1911, the brothers had executed a mortgage for 
Rs. 9,000 of some of their immoveable properties in 
favour of Nripendra Nath Sahu, and on 27th December 
1911 and 14th February 1912 they executed two other 
mortgages, one for Rs. 6,000 and another for Rs. 10,000, 
in favour of Gopinath Mandal. The first mortgage 
was registered on the 13th February 1912, and the two 
others on 18th February 1912. In respect of both these 
creditors the mortgages were given as security for 
money borrowed before on hand-notes. After record- 
ing evidence the District Judge of 24-Parganas, on 30th 
January 1913, declared all these transactions void as 
against the Receiver under section 37 of the Act. The 
mortgagees thereupon appealed to the High Court 
which remanded the case directing the District Judge 
to take further evidence and decide the question 
according to the following principles — (i) That the 
debtor at the date of the transaction must be unable to 
pay from his own money his debts as they fall due. (ii) 
The transaction must be in favour of a creditor or of 
some persons in trust for a creditor, (iii) The debtor 
must have acted with a view to give such creditor a 
preferexxce over his other creditors, (iv) The debtor 
must be adjudged an insolvent on an insolvency 
petition presented within three months after the date 
of the transaction sought to be impeached. The Addi- 
tional District Judge of Alipore, by his judgment dated 
8th December 1914, again set aside these transactions 
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as against the Receiver. Nripendra Sahu and Gopi- 
nath Mandal then preferred the present two appeals 
to the High Court. 

Mr. Gasper sz, Babu Jnanenclranath Sarkar and 
Baba Bhupendra Nath Bose , for the appellant in 
A. 0. D. No. 3 of 1915. 

Sir Rashbehary Ghose and Babu Panchanan Ghose , 
for the appeallant in A. 0. D. No. 6 of 1915. 

Babu Umakali Mukherji, Babu Bipin Behari 
Ghose and Babu Khetra Gopal Banerjee, for the res- 
pondent in both appeals. 

_ Cur. aclv. vult. 

Holm wood and Newbould JJ. These two appeals 
arise from an order made on remand by the learn- 
ed Additional District Judge of the 24-Parganas 
in an insolvency matter. It appears that Baba 
Ashutosh Ghose, the Receiver in bankruptcy to the 
estate of Nilratau Mandal and others, sought to set 
aside three mortgage deeds on the ground that they 
were void against him under section 37 of the Pro- 
vincial Insolvency Act. The insolvency proceedings 
were started by one Kissen Chaud Kesori Chand, 
a creditor of Nilratau Mandal, for Rs. 2,500 at the 
instigation, it is said, of Mr. Pal it, a second creditor, 
for Rs. 45,000 odd who had advanced Rs. 5,' '00 to 
Gopinath Mandal, the appellant in appeal No. 6, to 
give to Nilratau his brother-in-law on a note of hand 
dated the 1st March 1911. It further appears that 
Gopinath had advanced Rs. 12,000 on a note of hand 
dated the 17th Jane 1911 and Rs. 2,000 on a note of 
hand dated the 1st December 1911, both of which 
sums he had borrowed from Dr. Satya Ohara n. Mooker- 
jee, the next heaviest secured creditor of Nilratau. 

In appeal No. 3 the appellant Nripendra Nath 
Sahu, a distant connection of the insolvent, had 
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advanced four sums on hand-notes in July 1911, namely, 
Rs. 2,500 on the 11th July, Rs. 2,500 on the 20th July, 
Rs. 2,000 on the 21st July and Rs. 2,000 on the 26tli July, 
making a total of Rs. 9,000. A stamp paper was pur- 
chased on July 26th, the date of the last transaction, for 
Rs. 45 for the purpose, it is alleged, of engrossing a mort- 
gage security for this Rs. 9,000. Interest was to run on 
the hand-notes at the rate of 12 per cent, per' annum. 
On the 4th December 1911, a mortgage deed for this 
Rs. 9,000 was executed by Nilratan and his four 
brothers, one of them a minor under his guardianship, 
in favour of Nripendra Nath Sahu. This was a second 
mortgage of the property already mortgaged to 
Nripendra’s father, Upendra Nath Sahu, who had had 
continuous transactions with Nilratan’s firm for years. 

On the 27th December Nilratan executed a mort- 
gage deed for Rs. 6,000 in favour of Gopi Nath. It 
is stated in the evidence to have been on account of 
the hand-note for Rs. 5,000 above referred to after 
making accounts. It is further stated that Rs. 3,000 
was paid in cash to Gopi Nath in the beginning of 
February and that the balance Rs. 10,000 formed the 
subject of another mortgage on the 14th February 
1912. The mortgage for Rs. 6,000 was the third mort- 
gage of the land already mortgaged to Nripendra and 
Upendra. The mortgage for Rs. 10,000 was the second 
mortgage of the lands already mortgaged to Mr. Palit 
for Rs. 45,000 odd. 

Now, the only question that arose in this litigation 
was whether these three mortgage-bonds fell within 
the meaning of section 37 of the Provincial Insolvency 
Act. At the first hearing, the learned Additional Judge 
held that they did. On appeal, Mr. Justice Mookerjee 
and Mr. Justice Beaclicroft remanded the case setting 
out clearly the law on the subject for the Judge’s 
guidance and formulating four conditions as essential 
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to bring a transfer of the insolvent’s property within 
the section. As to two of these, namely, the 2nd and 
the 4th that the transaction must be in favour of some 
creditor and that the debtor must be adjudged an 
insolvent on an insolvency petition presented within 
three months after the date of the transaction sought 
to be impeached, there was never any doubt. The two 
points the learned Judge had to consider in the light 
of the judgment of this Court in remand were whether 
the debtor at the date of the transaction was unable 
to pay from his own money his debts as they fell due, 
and, secondly, whether the debtor had acted with a 
view to give any creditor a preference over his other 
creditors so as to render the transaction fraudulent 
and void as against the receiver. Now, the Receiver 
in his oral evidence says that he found the liabilities 
to be Rs. 1,92,576, from an inspection of the books, on 
the 4tli December 1912, while he gives an account of 
the assets which is not very intelligible without a 
reference to the accounts themselves. Prom these we 
find that the landed property was sold for Rs. 1,30,950, 
besides Rs. 10,257 which had to be paid in by the 
minor brother on partition as balance of liis excess 
share. This makes Rs. 1,41,207. The stock-in-trade 
was Rs. 13,499-1, the cash balance Rs. 767-14 and the 
book debts Rs. 37,050-10-6. This makes a total of 
Rs. 1,92,530-9-8 or within Rs. 40 of the liability as 
alleged by the Receiver. But the appellants have given 
us a total liability of Rs. 1,80,000 by detailed figures 
from the books. And the Receiver, on whom the onus 
lay, has not taken the trouble to show what debts had 
actually fallen due on the 4th December and the order 
in which they* fell due. The words ‘•as they become 
due” in the section seem to have been ignored both 
by the Receiver and by the lower Court. It is true, he 
says the} 7 only borrowed Rs. 15,000 on hundis after 
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the 18th of Agrahayan that fell due after the last 
mortgage on the 14th February 1912. But the accounts 
show a large outstanding of hunclis of much earlier 
dates and there is nothing to show when they fell due. 

Be that as it may, although it is clear that the 
insolvent had not money in his hands sufficient to 
meet the liability on the 4th December 1911 having 
only Rs. 767-14 in cash, and, on the authority of In 
re Washington Diamond Mining Co.. (1), the fact that 
the debtor lias money locked up which may be avail- 
able at a later period for the payment of debts, cannot 
be considered for the purpose of excluding the debtor 
from falling within the category of bankrupt ; “ yet,” 
says Yaughan Williams J, “when you come to deal 
with the question whether the payment was made 
with the view of giving the creditors a preference it 
is quite obvious that one cannot for that purpose 
leave out of consideration the fact, if it was a fact, 
that the directors might well anticipate that they 
would be able to get in moneys of the Company in 
sufficient time to render it extremely improbable that 
they would be driven to a liquidation of the Company's 
affairs by a winding up ; because it is much less 
likely that the directors would seek to give a pre- 
ference to creditors in such a case than it would be in 
a case where the condition of the Company was such 
that it must have been plain to the directors them- 
selves that a stoppage of payment or winding-up was 
inevitable.” It has been pointed out to us that the 
decision of Vaughan Williams J., which was in that 
case that there was no fraudulent preference, was upset 
in the Court of Appeal on the ground that a Company 
stands in a different position to an individual, who has 
since become bankrupt, by reason of the Companies Act, 
1862, and it was found as a fact that the directors were 
(1) [1893] 3 Ch. 95, 101. 
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guilty of a misfeasance, but the dictum of Vaughan 
Williams J. as regards the propriety of taking into 
consideration the unliquidated assets of the debtor on 
the question of intention was not questioned. We 
may, therefore, find that the condition (i) was not 
fulfilled and need not be further adverted to. But 
that condition (iii), the second question before the 
learned Judge, and before us in appeal, depends on 
considerations which do not seem to have been ad- 
equately weighed by the learned Judge. As was 
pointed out by Lord Halsbury in Sharp v. Jackson (1), 
the first thing to be considered is the question of 
fact — what were the reasons why the deeds were 
executed ? and in this connection he expressed his 
entire and absolute agreement with the following 
remarks of Lord Esher : “ The question whether 
there has been a fraudulent preference depends not 
upon the mere fact that there had been a prefer- 
ence but also on the state of mind of the person 
who made it. It must be shown not only that he 
has preferred a creditor hut that lie has fraudulently 
done so. It depends upon what was in his mind. 
It has been argued that the debtor must be taken to 
have intended the natural consequences of his acts. 
I do not think that this is true for this purpose. I 
think one must find out what he really did intend. 
The recitals in the deed seem to show what was really 
his object;’ Now, applying this to the case before us, 
we have the fact that the assets covered, or possibly 
more than covered, the liabilities, that the intention 
was to secure debts payable on demand by the security 
of a mortgage which would relieve the pressure 
on the debtor’s ready-cash and so put him iu a better 
position to pay his debts, as they become due, with 
his own money. There was no idea of insolvency 
(1) [1899] A. 0. 419, 421. 
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certainly up to the time of Mr. Palit’s visit on the 1915 
7 th Februaiy. This the learned Judge seems to have Nitimum 
realized in a passage towards the end of his judg- Nat ” Sahtj 
ment. On the principles, therefore, laid down above ashutosh 
there is nothing to bring the mortgage in appeal No. 3 Ghose - 
or the first mortgage in appeal No. 6 within section 37 
of the Act. 

If we went into the further considerations of pres- 
sure on the debtor and of previous understanding, the 
facts would equally com.pel us to find in favour of 
the appellants. There was pressure in the threat of 
civil suits. The learned Judge was mistaken in 
thinking that it was necessary to threaten criminal 
proceedings to constitute pressure. It appears, from 
the argument before us, to have been based on a 
misreading of the remarks of Jessel M. R. in Ex parte 
Hall (1). As Mookerjee J. pointed out that if it is 
established that the transaction was the result of real 
pressure brought to bear by a creditor on his debtor 
it cannot be deemed as a spontaneous act, and the 
deeds recite such pressure. 

As to previous understanding, we think in appeal 
No. 3 the purchase of the stamp paper by the debtor 
on the 26th July for Rs. 45, the exact sum necessary 
for Rs. 9,000 mortgage, shows clearly that there was 
such an understanding. We think that an oral agree- 
ment to mortgage sufficient property to cover the 
debt, is sufficiently specific to constitute an agreement 
within the meaning of the English authorities cited 
in the judgment of this Court on remand. One of 
those at least was a “ prior voluntary promise.” There 
does not appear to have been any understanding in 
the case No. 6, though the parties were brothers-in- 
law, but there was pressure. In Ex parte Lancaster 
in re Marsden (2), it was held that the argument 
11) (1882) 19 Ch. D 580. (2) (1883) 25 Oh D. 311. 
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“ you must Infer that this man suffered judgment to 
be recovered and execution to go against him for the 
purpose of preferring his father-in-law” was a view 
for which there was no kind of support. It was not 
an act of bankruptcy to give in to a clamorous creditor 
even if be be your brother-in-law. It is not the 
duty of the debtor invariably to resist him. It is 
very much like “bounty,” as it is called by Lord 
Esher, when he does it for his brother-in-law. But 
the onus is on the Receiver to show that it was an 
outcome of a fraudulent preference and this, in 
the case of the mortgages of the 4th and the 27th 
December 1911, we think, he has entirely failed to 
discharge. 

As regards the mortgage of the 14th February 1912, 
we cannot see that there was any preference either. 
Kissen Chand’s debt of Rs. 2,500 did not fall due till 
the 17tli February 1912. Mr. Palit’s demand for money 
on the 7th February 1912 had been met by payment 
of Rs. 471 odd as interest. He was not entitled to 
anything but interest. No other creditor was pressing. 
Gopinath was threatening with a suit. Nilratan’s 
idea was to save himself and not to give preference. 
Suspicion is not enough in these cases as was pointed 
out by Cotton L. J. in Ex parte Lancaster (1) cited 
above. The mortgage of the 4th December 1911 had 
been registered the day before. Gopinath wanted his 
deed of the 27th December to be registered and another 
deed to cover the balance of his dues. Both were 
registered on the 15th February 1912. The learned 
Judge seems to think that there was something sus- 
picious in the delay in registration. On the contrary 
if Nilratan had suspected that the deeds of the 4th 
December 1911 and the 27th December 1911 would be 
impugned, lie would have hastened to register them 
Cl) (1883) 25 Ch. JD. 
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But for the first time in argument by the respondents’ 
vakil in this Court a sinister suggestion was thrown Nripemi)BA 
out that the deeds of December were ante-dated and Nath Sahu 
that they were all got up in February 1912 after Ashutosu 
Mr. Palit’s visit. There is no evidence of this; and Ghosb - 
the case has passed through the hands of the Judge in 
the lower Court twice and of two Judges of this Court 
in appeal without such a thing being hinted at. 

Mr. Palit’s visit appears from the evidence oral and 
documentary to have been to demand money and for 
nothing else. If he secretly got Kissen Chand to file 
the petition of the 19th February two days after his 
debt of Rs. 2,500 had become due, that is all the more 
reason for holding that Nilratan certainly could not 
have suspected any such act beforehand. All the 
persons who said that Nilratan had refused them 
security and said he had no money refer to a period 
beyond three months. The latest is the 18th Novem- 
ber 1911 and the petition is dated the 19tli February 
1912. There is no reason to doubt the genuineness of 
the advances made by Nripendra and Gopinatli. They 
were held genuine by this Court before remand, and 
Gopinath’s are strongly corroborated by his transac- 
tions with Mr. Palit and Dr. Satya Charan Mookerjee. 

The circumstances of Nilratan are shown on the record 
to have been slightly better in February than they 
were in December. We do not think that any distinc- 
tion can be made as against the mortgage of the 14th 
February 1912. 

The result is that the appeals are decreed and the 
applications of the Receiver dismissed. T he appellan ts 
are entitled to their costs out of the estate in each case 
throughout. 

Appeal allowed. 


o. s. 
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Before Hooker jee and Tennon JJ . 

BHUPENDRA KUMAR CHAKRA VARTY 

' ■ v. ■ 

PERN A CHANDRA BOSE.* 

Jurisdiction — Court of limited pecuniary jurisdiction — Mesne profits amount- 
ing to Its. 60,000, antecedent to suit and pendente lite, whether can he 
investigated by Munsif — Civil Procedure Code (Act XIV of IS S3) 
ss, 50, 211 , 212— Civil Courts Act (XII of t$S 7) ss. 7, cl (I), IS. 

When a plaintiff institutes his suit for possession and mesne profits 
antecedent to the suit in a Court of limited pecuniary jurisdiction, he may 
be rigidly deemed to have limited his claim to the maximum amount for 
which that Court can entertain a suit. 

In fact in such a case if the plaintiff subsequently put forward *a claim 
in excess of the jurisdiction of the Court, he may be justly required to 
remit the excess because he had with his eyes open brought his suit deliber- 
ately iti a Court of limited pecuniary jurisdiction. 

Golap Singh v. Indr a Kumar ffazra (1) followed. 

Sudarshan Bass Y. Bampershad (2) dissented from. 

But mesne profits antecedent to the suit and mesne profits pendente lite 
stand on very different grounds. 

A Munsif cannot entertain an ' application for investigation of mesne 
profits pendente lite when the claim was laid over Its. 60,000. 

The proper course to follow was to direct the return of the plaint in so 
far as it embodied a prayer for assessment of mesne profits from the insti- 
tution of the -suifcyto the date of delivery of possession, for presentation to 
the Court of competent pecuniary jurisdiction, i.e., the Court of the Sub- 
ordinate Judge. 

Mameswar Mahton v. Dilu Mahion (3) distinguished. 

a Appeal from Appellate Order, No. 209 of 1910, with Rule No. 369$ 
of 1910, against the order of W. H. If. Vincent, District Judge of 24-Per- 
ganas, dated March 19, 1910, confirming the order of Sarada Prasad 
Banerjee, Munsif of Baruipur, dated Dee. 22, 1909. 

(1) (1909) 13 C. W. N. 493 ; 9 Cl L. J. 867. (2) (1910) 7 AIL L. J. It. 963 
(3) (1894) I. L. I. 21 Calc. 550. 



YOL. XLIII.] CALCUTTA SERIES. 


651 


Second appeal by Bhupendra Kumar Chakravarty, 1910 
the. judgment-debtor. Bhotkndha 

The plaintiff in the case out of which this appeal Ch ^ k ™ y * ety 
arose, sued the defendants for possession of certain ' 
land valued at Rs. 686-8 and mesne profits and obtained PpESA 
a decree, the value of the mesne profits being left for Bose. 
decision in execution. The suit was brought in a 
Munsif’s Court. The decree-holder then applied in 
that Court for ascertainment of mesne profits valuing 
the same at Rs. 75,510. The Munsif held he had un- 
limited jurisdiction to assess subsequent mesne profits, 
and, on appeal, the learned District Judge of Alipore 
upheld his order. Thereupon, the judgmenferdebtor 
preferred this appeal to the High Court. 

Baba Mahendra Nath Boy and Baba Shiva Pra- 
sanna Bhatt t char jee, for the appellant. 

Balm Biswanath Bose, for the respondent, 

Cur. adv. vult. 


Mookerjee and Teunon JJ. This appeal is direct- 
ed against an order made in course of proceedings 
in execution of a decree in a suit for recovery of 
possession of land and mesne profits. The respondent 
commenced his suit on the 12th April 1902 in the 
Court of the Munsif at Baruipur. His claim, valued 
at Rs. 886-8, was composed substantially of three 
parts, namely, first, for recovery of possession of about 
100 bighas of land valued at Rs. 68(5-8 which was 
stated to be the price paid by him to his vendor on 
the 21th March 1899 ; secondly, mesne profits from the 
date of dispossession on the 12th April 1899 to the 
date of the institution of the suit, valued approxi- 
mately at Rs. 200; and, thirdly, mesne profits from 
the date of institution of the suit up to the date of 
recovery of possession in execution of the decree to 
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be made in the suit. No objection was taken by the 
defendant to the valuation of the suit, although the 
claim was contested upon the merits in every parti- 
cular. On the 27th November 1905, the Munsif made 
his decree in favour of the plaintiff. This decree 
entitled the plaintiff to recover possession of the land. 
As regards the amount of mesne profits, the Munsif 
left them to be determined in execution. Upon appeal 
by the defendant, this decree was affirmed by the 
Subordinate Judge on the 8th February 1907. Upon 
appeal to this Court, the decree of the Subordinate 
Judge was confirmed on the 17th August 1908. Mean- 
while the decree-holder had executed his decree and 
recovered possession of the land on the loth July 1907 
On the 9th January 1909, the decree-holder applied to 
the Munsif for assessment of mesne profits. In this 
application he claimed the mesne profits for nearly a 
period of ten years. The claim was laid at Rs. 3,750 
per year for the first six years and Rs. 6,300 per year 
for the remaining four years. The aggregate claim 
inclusive of interest amounted to Rs. 75,510. As soon 
as this application was presented, the judgment-debtor 
objected that the Munsif had no jurisdiction to make 
a decree for any sum in excess of what taken with the 
value of the land would make up Rs. 1,000 which was 
the statutory limit of the pecuniary jurisdiction of the 
Munsif. As this difference amounted to Rs. 313-8 the 
judgment-debtor offered to deposit the amount in 
Court. The Munsif, thereupon, held that he had juris- 
diction to award mesne profits for any sum that 
might be found due, even though it exceeded the 
limit of his pecuniary jurisdiction, provided that such 
sum was awarded on account of the mesne profits 
between the institution of the suit and the delivery 
of possession in execution of the decree. As regards 
mesne profits antecedent to the suit, the Munsif did 
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not express any opinion as to the amount up to which 1910 
he was competent to make an award. The judgment- bhotendba 
debtor then appealed to the District Judge who has Kumab 
affirmed the order of the Munsif. The judgment- CHA ™^ VARn 
debtor has now appealed to this Court, and on his 
behalf the decision of the Court; below has been Bose. 
assailed on the ground that the Munsif, as a Court 
of limited pecuniary jurisdiction, cannot make a 
decree more than Rs. 313-8 (the difference between 
Rs. 1,000 the limit of the pecuniary jurisdiction of 
the Munsif and Rs. 686-8 the value of the land). In 
support of this proposition reliance has been placed 
upon the decision of this Court in Golapsingh v. 
indra Kumar Hasra (1). This position has been 
disputed on behalf of the decree-holder, and it has been 
argued that even if it could be maintained in respect 
of the mesne profits antecedent to the institution of the 
suit, it could not be supported in respect of the mesne 
profits pendente Ute in view of the decision of this 
Court in the case of Ramesivar Mahton v. Dilu 
Mahton (2). The question raised is one of some nicety 
and its solution must ultimately depend upon the true 
effect to be attributed to the provisions of the Bengal 
Civil Courts Act of 1887 and the Civil Procedure Code 
of 1882. 

Section 18 of Act XII of 1887 provides that the 
jurisdiction of the District Judge and the Subordinate 
Judge shall, subject to the provisions of section 15 of 
the Civil Procedure Code of 1882, extend to all original 
suits for the time cognizable by the Civil Courts. 

Section 19, sub-section (2) then provides that the juris- 
diction of a Munsif shall extend to all like suits of 
which the value does not exceed Rs. 1,000. Sub- 
section (2) of the same section provides that in certain 

(1) (1909) 9 C. L. J. 367 ; (2) (1894) I. L. R. 21 Calc. 550. 

13 C. W. N. 493. i 
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1910 cases, a Munsif may be invested with jurisdiction to 
BuOTEsnitA try suits not exceeding in value Rs. 2,000. Section 21 
Kumar then provides that appeals from any decree of the 

Ghakravauty 0 _ 

Subordinate Judge he to the District Judge in all 
purxa cases in which the value of the suit does not exceed 

Chandra _ ... 

Bose. Rs. o,000. In cases in which the value exceed 
Rs. 5,000 the appeal lies to the High Court. Appeals 
from the decrees of the Munsif lie to the District 
Judge. The policy of the Legislature as indicated by 
these provisions is obvious. Suits of which the value 
exceed Rs. 1,000 or in certain instances Rs. 2,000 shall 
be tried by a Subordinate Judge. If the value of the 
suit exceed Rs. 5,000, a first appeal shall lie to this 
Court in which not merely questions of: law but also 
questions of fact may be investigated. 

Let us now turn to the provisions of sections 211 
and 212 of the Code of Civil Procedure of 1882. The 
first of these authorises the Court, which has seizin 
of a suit for recovery of possession of immoveable 
property, to provide in the decree for recovery of 
mesne profits from the institution of the suit to the 
delivery of possession. The second section deals with 
cases in which the claim is for recovery of possession 
and mesne profits antecedent to the suit. The Court 
may either determine the amount of the decree itself 
or direct an enquiry and dispose of the matter on 
further orders. Section 244 then provides that an 
enquiry into the amount of mesne profits in either of 
these contingencies must be made by the Court 
executing the decree. Clause (a) deals with mesne 
profits antecedent to the institution of the suit, that is, 
refers to cases covered by section 212. Clause ib) 
refers to mesne profits pendente lite and covers cases 
mentioned in section 211. Now, in so far as mesne 
profits antecedent to the decree are concerned, the 
plaintiff is required under section 50 of the Civij 
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Procedure Code to name the amount claimed only i9io 

approximately, and the court-fees have to be paid under bhupendka 

section 7, clause ( 1 ) of the Court Fees Act, according Kumar 

to the amount claimed. Section 11 of the Court CHAK ^ A ' Ainy 

Fees Act then provides that if the amount decreed Purn ' a 
i . -.T Chandra 

ultimately exceeds the amount claimed, the decree Bose. 

is not to be executed till the deficit court-fees have 
been paid. This applies whether the mesne profits are 
awarded by the decree itself or are left to be ascertained 
in the' course of the execution of the decree. In so far 
as mesne profits between the institution of the suit 
and the dilivery of possession under the decree to be 
made are concerned, it does not appear that the plaint- 
iff is required to state the amount even approximately. 

In fact, even an approximate statement is impossible, 
as the amount must vary with the length of the period 
during which the litigation continues. On this 
principle, it has been ruled by the Bombay High. 

Court in Bam Krishna v. Bhimabai (1), by the Madras 
High Court in Maiden v. Janakiramayya (2), and by 
this Court in Bunwari Lai v. Daya Sunker (3), that 
no court-fees are required to be paid, either in the 
original or in the Court of Appeal, in respect of the 
possible value of mesne profits pendente lite. It is 
manifest, therefore, that mesne profits antecedent to 
the suit and mesne profits pendente lite stand on very 
different grounds. In fact, as regards the latter, there 
is no cause of action at the time of the commencement 
of the suit, and it is only by means of statutory 
provisions framed with the obvious purpose of short- 
ening litigation, that they can be awarded in the suit 
even though they accrued subsequent to the institu- 
tion of the suit. The mesne profits antecedent to the 
suit have, on the other hand, accrued before the 

(1) (1890) I. L. E. 15 Bom. 41(5 (2) (1893) I. L. R. 21 Mad. 271. 

(3) (1909) 13 0. W. N., 815. 
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1910 commencement of the suit and although, therefore, 
Bhupkndra the amount may not be stated with absolute certainty, 
^ tlie amount can be mentioned with some approach 
e. to approximation. When, therefore, a plaintiff in- 
Chanpb a stitiates ilis suit for possession and mesne profits 
Bosk, antecedent to the suit in a Court of limited pecuniary 
jurisdiction, he may, on the principle explained in 
Gnlap Singh v. Indra Kumar Hasra (1), to which we 
adhere in spite of the decision in Sudarshan Dctss v. 
l?ampe.rslt«d(2), be rightly deemed to have limited lxis 
claim to the maximum amount for which that Court 
can entertain a suit. In fact, in such a case, if the 
plaintiff subsequently puts forward a claim in excess 
of the jurisdiction of the Court, lie may justly be 
required to remit the excess, because he has with 
his eyes open brought his suit deliberately in a Court 
of limited pecuniary jurisdiction. In the case before 
us, therefore, the plaintiff cannot rightly claim more 
than Rs. 313-8 on account of mesne profits antecedent 
to the suit. Indeed, the decree-holder has through 
his learned vakil offered to abandon the claim in 
respect of mesne profits antecedent to the suit. Con- 
sequently, no assessment need he made on account of 
these mesne profits. 

The question next arises as to mesne profits pen- 
dente tits. It has been suggested that the learned 
Munsif should be deemed to have jurisdiction to assess 
these profits and to make a decree for any amount 
he may determine, however much such amount may 
exceed the limit of the pecuniary jurisdiction of the 
Court. In support of this proposition, reliance has 
been placed upon the case of Ramesivar v. Dilu (3). 
In our opinion, that case is clearly distinguishable. 
Tiiex-e a suit was brought to recover land valued at 

(1) (1909) 13 C. \V X. 493 ; (2) (1910) 7 Ail. L. J. Ii. 963. 

9 G. L. J., 367. (3) (1894) I. L. R. 21 Calc. 550. 
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Rs. 950. Mesne profits antecedent to the suit were 1910 
not claimed, but there was a prayer for award of mesne Bn “' DEA 
profits pendente life. When the suit was instituted, Kumar 
the limit of the pecuniary jurisdiction of the Munsif Cha “ a,arty 
was Rs. 1,000. By the time the Munsif made his 
decree for recovery of the land and for assessment Bose. 
of mesne profits pendente lite, the pecuniary limit of 
his jurisdiction had been raised to Rs. 2,000. The 
plaintiff subsequently invited the Court to ascertain 
the mesne profits and estimated them at Rs. 1,595. 

The judgment-debtor objected that an award could 
be made for only Rs. 50, that is, the difference between 
Rs. 1,000 (the limit of the pecuniary jurisdiction of 
the Court at the date of the institution of the suit* 
and Rs. 950 the value of the land). This contention 
was overruled. It may be remarked that at the date 
of the institution of the suit, there was no cause of 
action for recovery of mesne profits pendente lite. The 
jurisdiction of the Munsif was extended to Rs. 2,000 
before the decree for mesne profits was made. In 
fact, the cause of action for mesne profits accrued from 
day to day after the institution of the suit, and when 
the Court made the order for assessment, it had 
jurisdiction, if a suit for mesne profits had been 
then commenced, to make a decree for Rs. 2,000. As 
a matter of fact, the amount claimed was Rs. 1,595. 

The actual decision, therefore, in Rameswar v. Dilu (1), 
may possibly be defended, though there are expres- 
sions in the judgment which may be open to criticism 
But, as was observed by Lord Halsbury in Quinn v- 
Leathern (2), “ every judgment must be read as appli- 
cable to the particular facts proved or assumed to be 
proved, since the generality of the expressions which 
may be found there are not intended to be expositions 
of the whole law, but governed and qualified by the 
(1) (1894) I. L. K. 21 Calc! 550. (2) [1901] A. 0. 49 , 506. 
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1950 particular facts of the ease in which such expressions 
are to be found/' It may further be observed that 
Kumar Courts have alwavs been reluctant to extend the appli- 

ClUKRA.VA.RTY , . „ , *'■ _ 

cation of the case of Rimes war v. Dim (1) to cases not 
Purna precisely similar : see Gulab Khan v. Abdul Wahab 
Bose. Khan (2 1 Ijjatulla v. Chandra Mohan (?>), Golap 
Singh v. Indra Kumar (4) and Manna Lai v. 
Samandn (5). We are clearly of opinion that the 
rule laid down in Rameswar v. Dili/, (1) cannot 
possibly be extended to the case before us for two 
weighty and obvious reasons, namely, first that the 
value of the claim for the mesne profits pendente lite 
which the decree-holder now invites the Court; to 
investigate, is much in excess of the value of a suit 
which a Munsif is generally competent or may 
specially be authorised to try ; and, secondly , that if 
the Munsif investigated the claim, there would be 
insuperable difficulty as to the forum of appeal, which 
could not be either the Court of the District Judge, 
who can hear appeals only in suits of which the 
value does not exceed Rs. 5,000, or this Court, because 
the Legislature never contemplated an appeal direct 
from a decision of the Munsif to the High Court. 
We must hold, therefore, that the Munsif cannot 
entertain the application for investigation of mesne 
profits pendente lite as the claim is laid at over 
Rs. 60,000. In our opinion, the proper course to follow 
is to direct the return of the plaint, in so far as it 
embodies a prayer for assessment of mesne profits 
from the institution of the suit to the date of delivery 
of possession, for presentation to the proper Court, 
that is, the Court of the Subordinate Judge. In fact, 
the plaint may be treated as including two. if not 
three, distinct claims as we have already explained, 

(1) (1894) I. L. R. 21 Calc. 550. (3) (1907) I. L. U. 34 Calc. 954. 

(2) (1904) I. L. B. 31 Calc . 365. (4) (1909) 13 0 W. N. 493 . 

(5) (1906) 1’. R. 46. 
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and we may very well direct that the plaint, in so far 19K> 

as it includes a claim for mesne profits pendente lite, bhupendra 

should be returned for presentation to a Court of Kumar 

Chak r av art y 

competent pecuniary jurisdiction. The decree-holder 

has no objection to the adoption of this course. But ,, Pl 'rn-a 
n „ , , Chandra 

the judgment-debtor urges that if the mesne profits Bose. 

have been now estimated by the decree-holder w T itli 

any approach to accuracy, the value of the property 

itself must have been very much higher than Rs. 686-8, 

and the case should not have been tried by a Munsif. 

We are unable to give effect to this contention at the 

present stage after the suit, in so far as it is for 

recovery of land, has terminated and the decree of 

this Court has become final. It must further be 

remembered that the defendant did not take any 

exception to the value of the land and cannot now be 

heard to question the jurisdiction of the Court in 

that respect. 

The result, therefore, is that this appeal is allowed 
and the orders of the Courts below discharged. The 
claim for mesne profits antecedent to the suit is dis- 
missed as it is abandoned by the decree-holder. The 
plaint in so far as it embodies a claim for mesne 
profits from the institution of the suit on the 12th 
April 1902 to the delivery of possession on the 5tli 
July 1907, will be returned to the plaintiff for pre- 
sentation to the proper Court, that is, the Court of 
competent pecuniary jurisdiction. We do not decide 
whether, when the plaint is so presented, any ques- 
tion of limitation will arise, or if any question of 
limitation arises, whether section 14 of the Limitation 
Act will be of any assistance to the plaintiff. The 
appellant is entitled to his costs in the present pro- 
ceedings in all the Courts. 

The Rule- will stand discharged, 
ft. s. Appeal allotved; Rule discharged. 
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P.C.° 

1916 

— PRIVY COUNCIL. 


NRITYAMONI DASSI 

v. 

LAKHAN CHANDRA SEN. 

[OH APPEAL FROM THE HIGH COURT AT FORT WILLIAM IN BENGAL.] 

Limitation — Limitation Act {XV of IS 77 )„ s. 14 — Suspension of cause of 

action. 

In this appeal their Lordships of the Judicial Committee affirmed, on 
the question of limitation, the decision of the High Court in the case of 
Laklian Chandra Sen v. Madhmudan Sen which is reported in I. L. It. 35 
Calc. 209. 

Appeal 70 of 1911 from a judgment and decree 
(6th December 1907) of the High Court at Calcutta in 
its Appellate jurisdiction, which reversed a judgment 
and decree (10th August 1906) of a Judge of the same 
Court in the exercise of its ordinary original Civil 
jurisdiction.. 

The defendants were appellants to His Majesty in 
Council. 

The suit which gave rise to this appeal arose out 
of the following circumstances: — One Guru Charan 
Sen died in 1872 leaving a widow and three sons, 
Baney Madhub Sen, Money Mad hub Sen and Chuni 
Lai Sen. The respondents are the descendants of 
Money Madhub, and the appellants are the widow and 

° Present : Viscount Haldane, L*uii Pakmooi:, Lord Wbksburv and 
Mr. Ameer A u. 
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two of the sons of Baney Madhub. Chuni Lai, the 1916 
third son, died in November 1881. In 1896 some of Nr.m-.A 3 Km 
his sons brought a suit to have their rights and inter- Dassi 

ests ascertained and declared in his property consist- lakhan 

ing of “ eight houses ” in Calcutta, for possession of CH gg t J >RA 
their shares, which had been for some years in the 
possession of the principal defendants, and for other 
relief. In that suit (882 of 1896) the present respond- 
ents were also made defendants : they, however, sup- 
ported the claim of the plaintiffs, and also asked for a 
declaration that they, too, were entitled to a share in 
the property in dispute. The suit was tried in the 
High Court by Mr. Justice Henderson, who on 20th 
April 1903 found that the “ eight houses ” in suit never 
passed from the possession and ownership of Guru 
Ckaran Sen during his lifetime. He held also that a 
deed of declaration of 30th June 1891, and a deed of 
crust of 18th January 1892, upon which the defendants 
relied, were not real transactions, and were inopera- 
tive to pass any property. He, therefore, substantially 
decreed the plaintiffs’ claim, and declared that the 
present respondents (some of the then defendants) 
were also entitled to a one-third share in the property. 

An appeal (29 of 1903) was then filed by those defend- 
ants who contested the suit, and that portion of the 
decree of Hendebson J., which gave the relief asked 
for by the present respondents was, on 22nd February 
1904, set aside on the ground, among others, that as 
suit was one for ejectment and not a partition suit, 
relief could not be given, as between two co-defend- 
ants. 

The present suit wars brought on 14th November 
1904 by the respondents, Lakhan Chandra Sen and his 
brothers, the sons of Money Madhub, for a one-third 
share in the “ eight houses,” which had devolved on 
their father on the death of Guru Charan Sen. The 



662 

1916 

NrI rVAMONI 

Dassi 
' r. 

Lakhan 
Oh an hr a 
Sen 


INDIAN LAW REPORTS. [VOL. XLIII. 

defendants were the representatives of Baney Madhub 
Sen and Otnxni Lai Sen. * 

The principal defendant who contested the suit 
was Nrityamoni Dassi, the widow of Baney Madhub 
Sen, whose defence was that the property in dispute 
belonged to her mother-in-law Surat Kumari Dassi ; 
and that about the year 1891 Surat Kumari, in pursu- 
ance of a bond fide family arrangement, made a gift of 
her stridhan properties among the three different 
branches of the families of her three sons, in consider- . 
ation of which gift, Baney Madhub Sen and Money 
Madhub Sen by a deed of covenant, dated 30th June 
1891, transferred whatever right and interest, if any, 
they had in the property to Surat Kumari Dassi, who 
by a deed of trust, dated 18tli January 1892, dedicated 
it to the family idols, and that she since that date had 
been in possession of the property as a trustee. She 
also pleaded that the suit was barred under the Limit- 
ation Act (XV of 1877). 

The suit was dismissed by Bodilly J. on the 
ground that it was barred by the law of limitation ; 
and on appeal by the plaintiffs (respondents) was heard 
by Sir Francis W. Maclean C. J. and Harington and 
Fletcher JJ. who reversed the first Court’s decision 
on the question of limitation. 

The decision of the Appellate Court and also the 
judgment of Bodilly J., then appealed from on that 
question, will be found reported in the case of Lakhan 
Chandra Sen v. Madhasudan Sen , I. L. R. 35 Calc. 
209. 

On this appeal, 

Be Gruyther , K.C. , and Boss, K.C., for the appel- 
lants. 

Sir William Garth and Edward F. Spence, for the 
respondents. 
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The judgment of their Lordships was delivered by 19 J 6 

Mr. Ameer Ali who, after stating the facts, conti- NBmUM0N1 
nued : As their Lordships concur generally with the JDarsi 
reasons given by the Appellate Coxirt for overruling lakhan 
the plea of limitation, they do not. wish to prolong the CH g™ BA 
present judgment by dealing wth the question at any 
length. They desire, however, to observe that if the 
property belonged in fact to Surat Kumari, and was 
held by her all along in her own right, as has been the 
defendants’ contention throughout the various stages 
of this long-drawn litigation in India, obviously no 
question of limitation arises ; neither their father nor 
the plaintiffs had or have any title to it, and their 
suit must fail on that ground. 

. If, however, the “ eight houses ” never belonged to 
Surat Kumari, as is now conceded at their Lordships’ 

Bar, if they always remained the property of Guru 
Sen and devolved on his sons by right of inheritance, 
then the declarations made by them in the “ deed of 
covenant,” which are now admitted to be wholly false, 
in no way altered the title. It did not purport to 
transfer any right : it was only an admission of a right 
which did not exist. There is no allegation, far less 
any evidence, that Surat Kumari pretended to exercise 
any right under that document adversely to the real 
owners until January 1892. It was after the execu- 
tion of the trust deed of 1892 that Baney Madhub, pur- 
porting to act as one of the trustees, began to collect 
the rents and issues of the eight houses to the exclu- 
sion of the other co-sharers. Limitation would no 
doubt run against them from that time. But it would 
equally without doubt remain in suspense whilst the 
plaintiffs were bond fide litigating for their rights in a 
Court of Justice. They had in the suit of 1895 before 
Mr. Justice Henderson associated themselves with the 
plaintiffs in that action, and had asked for an adjudi- 
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15M6 cation in those proceedings of their rights. A dis- 
bitvamosi tinct issue was framed in respect of their claim, to 
Dassi which no objection seems to have been made by the 
La khan appellant Nrityamoni; and the learned Judge who 
CH Sbn >BA c * ec ^ ec ^ ^ ie cuse pronounced, with reference to their 
prayer, the following order : — 

u The defendants, the representatives of Money Madhub, will be de- 
clared jointly entitled to a one- third share in the scheduled properties, and 
the Official Referee will make similar enquiries with regard to their share 
and the share of Nemye Charan Sen, as to mesne profits and the deeds, 
assurances, and other things which may be necessary. These defend- 
ants will be entitled to get possession of the shares to which they have 
been declared entitled.” 

It was an effective decree made by a competent 
Court, and was capable of being enforced until set 
aside. Admittedly, if the period during which the 
plaintiff's were litigating for their rights is deducted, 
their present suit is in time. Their Lordships are of 
opinion that the plea of limitation was rightly over- 
ruled bv the High Court. 

As regards the nature and effect of the deed of 
covenant of the 30th June, 1891, their Lordships have 
no hesitation in holding, in concurrence with the 
High Court, that it was wholly illusory ; that it never 
operated to transfer any rights, nor in fact was it 
intended to do so; and that it was a mere device 
for deceiving the creditors of Baney Madhub and 
Money Madhub, and sheltering the property under 
their mother’s name by making an. acknowledgment 
of a right which never existed. All the facts and 
circumstances taken in conjunction with the state- 
ments in the document itself contradict the sugges- 
tion that it was part of a bond fide family arrange- 
ment. 

Their Lordships are of opinion that the decree of 
the High Court in Suit 826 of 1904 is right, and should 
be affirmed. 
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For these reasons, their Lordships are of opinion 
that the judgment of the High Court is right and that 
this appeal should be dismissed, and their Lordships 
will humbly advise His Majesty accordingly. The 
appellants will pay the costs ofTlie appeal. 

Appeal dismissed. 

Solicitors for the appellants : T. L. Wilson fy Co. 

Solicitors for the respondents : Downer # Johnson. 

J. V. w. 


APPELLATE CIVIL. 


Before Holmwood and Imam JJ. 

DALCHAND SINGHI 

v. 

THE SECRETARY OF STATE FOR INDIA.* 

Land Acquisition — Godowns used as servants' residence — House or building 
whether part of — Acquisition of such godown alone , legality of — Land 
Acquisition Act (/ of IS 94) ss, 49 (7), 54 — Practice — Appeal. 

Godowns necessary as residence for servants are part arid parcel of a 
building [within the meaning of s. 49 (1) of the Land Acquisition Act] 
being a most important part of that building for the purpose of letting it 
out to gentlemen as a place of residence. 

The acquisition of such godowns would thus be an acquisition of a part 
of a house contrary to the provisions of the Act. 

It has never been doubted that an appeal would lie in the case of such 
an order under that section. 

Hasun Molla v. Tasiruddin (L)' distinguished. 

Appeal by Dalchand Singhi, the claimant. 

Appeal from Original Decree, No. 397 of 19 15, and Rule No. 929 
of 1 9 1 5, against the decree of H. P. Duval, Special Land Acquisition 
Judge, 24-Parganas, dated June 29, 1915.. 

(1) (1911)1. L. 11. 39 Calc. 393. 
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In this case the Calcutta Municipal Corporation had 
moved Government to declare that, for the purpose 
of improving the junction of Camae Street and Short 
Street, l chitack 26 square feet of land covered by 
part of some servants’ quarters should be acquired 
out of premises No. 24, .Camae Street belonging to 
one Daleliand Singhi, who had let out the house 
for some years in two flats each with its separate 
ki tchen and servants’ quarters. The main house was 
situated almost on Short Street having to the south 
a tennis lawn facing east and west with a row of 
out-offices beyond used as stables, etc. The main 
entrance at present was to the north-west from Camae 
Street, the second entrance from Short Street having 
been closed by the tenants. The proposal was to 
acquire a triangle (its two sides being 11 feet 10 
inches and 12 feet) on the north-west corner of the 
compound, taking away thereby the whole of one 
and part of a second god own at the corner of the 
premises. Before the Land Aequsition Collector, 24- 
Parganas, the claimant contended that the loss of those 
godowns would affect the full and unimpiared use of 
the house and consequently the matter was referred, 
to the Special Land Acquisition Judge, 24-Parganas. 
At the request of the parties the Judge visited the 
house and, although it was pointed out that new 
servants’ quarters could not be erected without taking 
away the tennis court, dismissed the claimant's 
reference observing as follows : — 

u The house is already right on Camae Street and the extra few feet of 
land taken away can make very little difference. Mr. Col ling wood (a house 
agent) is not prepared in liis evidence to say that the letting value of the 
house would be permanently affected if this second godown at the entrance 
is taken away. Admittedly carriages do not go into the compound now. 
The entrance therefore in Short Street could be equally well used and if a 
wall is built on the Camae Street corner, there would lie no greater nui- 
sance from dust and noise than there is at present. In this view I must 
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hold that the full and unimpaired use of the house, as a house, even though 1916 
the present tenant of the downstairs flat may not like to live there, will not 
be impaired by this godown being taken away. It may mean that a servant Sisghi 
who has hitherto lived in the premises would have to live outside in the v. 

future, but that is not a sufficient reason in my opinion for holding that fjj* 5 

the small part wanted is necessary for the full and unimpaired use of the of State 
house. I therefore dismiss the claimant’s reference with costs.” fob India. 


Being dissatisfied with this order the claimant 
preferred this appeal to the High Court. 

Babu Provas Chandra Mitra (with him Babu 
Jnanendra Nath Sarkar and Babu lima Charan 
Laha ), for the appellant. Under the provisions of 
section 49 of the Land Acquisition Act, I requested 
that the whole property should be acquired and the 
Collector referred the question to the Civil Court. 

Babu Iiam Charan Mitra, for the respondent. 

I have a preliminary objection. Section 54 of the 
Land Acquisition Act allows an appeal only from an 
award. If there is no determination of value, as here, 
no appeal will lie Hasun Malta v. Tassiruddin (1). 
The sole question here is whether this mall’s godown 
is part of the house. See section 25 for meaning of 
“award” of which there is no definition in this Act. 
Reading section 54 with section 25 I submit that the 
present appeal is incom petent. 

[Holmwood J. We should have to interfere in 
revision on the ground that the Judge has gone quite 
beside the question to be decided, vis., does the land 
form part of the house ?] 

Balm Provas Chandra Mitra, for the appellant. 
I submit that an appeal does lie. The following 
rulings — Venkataratnam Naidu v. The Collector of 
Godavari (2), Nila Bam v. The Secretary of Slate 
for India (8), Khairati Lai v. The Secretary of 
State for India (4) were all decisions on appeal. 

(1) (191 1) I. L. R. 39 Gale. 393. (3) (1908) I. L. R. 30 All. 176. 

(2) (1903) I. L. R. 27 Mad. 350. (4) (1889) 1. L. R. 11 All. 378. 
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[Holmwood .T. In Khairati Lai v. The Secretary 
of Stale for Judin (1), the appeal was heard where 
they held that the whole property and not a portion 
could be acqui red.] 

In Nitf.t Ram v. The Secretary of State for India(2), 
only a small, portion of garden was taken, not 
so in Venkataratnam Nairtu v. The Collector of 
Godavari (‘A) which is on all fours with the present 
case. Khairati Lai v. The Secretary of State for 
India (1) is most in my favour. The onus is on 
Government to show this portion is not necessary 
for the proper enjoyment of the house. 1 submit 
that these godowns being the servants’ quarters are 
part of the house. The Collector before making the 
valuation referred the matter to the Special Judge, 
24-Parganas, who is the Land Acquisition Judge for 
Calcutta as well. 

[Holmwood J. (to respondent). What have you 
to say to this ?] 

Balm Ram Charan Mitra. Does the taking of a 
small piece of land matter ? 

[Holmwood J. One cannot live without servants. 
In every other country except India servants live 
under the same roof as the master.] 

Babu Provas Chandra Mitra. As it is, the pre- 
mises has so little servants’ quarters that if more be 
taken it would become highly inconvenient. 

Holmwood and Imam JJ. This is an appeal from 
an order of the Special Land Acquisition Judge at 
Alipore on a reference made by the Collector under 
section 49 (/) of the Land Acquisition Act. It appears 
that the owner of the house demanded a reference on 
the point on the ground that the cutting of the corner 

(1) (1889) I. L. 1?. 11 All. 378. (2) (1908) I. L. R. 30 All. 170. 

(3) (1903) I. L. 27 Mad. 350. 
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of Ills compound with tlie whole of one and part of a 
second godown near the gate would be the acquisition 
of a part of his house contrary to the provisions of the 
Act. The learned Collector in making the reference 
drew attention to the question of what would be 
reasonably required for the full and unimpaired use 
of the house, but lie very properly made the reference 
in terms of the section for the determination of the 
question whether the land proposed to be acquired 
does or does not form part of the house. The learned 
Special Land Acquisition Judge appears to have 
entirely ignored this question which is the only 
question he had to decide and to have based his 
decision on a clause in section 49 which allows him to 
take into consideration the question whether the land 
proposed to be taken is reasonably required for the 
full and unimpaired use of a house, manufactory or 
building. That such a question should be taken into 
consideration where the circumstances allow there 
can be no doubt. But it cannot be held that that 
is the only question, or indeed the main question 
t,o be decided. 

In appeal before us a preliminary objection is 
taken that no appeal lies, and the authority of Hasun 
Molla v. Tasir addin (1) is cited. That is direct 
authority only for the proposition that an order of the 
Special Land Acquisition Judge refusing to restore 
a claim case by setting aside a decree passed ex parte 
for default of the claimant, is not an award and does 
not come within section 54 of the Land Acquisition 
Act, but the learned Judges who decided that case 
pointed out that in every case the order complained 
of must be considered and the Court has to see whether 
that order is an award or any part of an award. An 
order of this nature has been dealt with in appeal on 
(1) (1911) I. L. R. 39 Calc. 393. 
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oh; Ht'fvoml occasions by the Allahabad Court and by the 
tuuiiiAM' Madras Court, and it has never been doubted that an 
sis'iiu appeal would lie. But assuming that it did not lie, 
y' ilK we should certainly have to interfere in this case in 
SK-Miimitr t.ho exorcise of our powers of revision which we have 

Oh ■'■HtATK ' - 

I'uu Iniha. been asked to exercise by a petition upon which a 
little has been issued. 

We have already noted that the learned Judge’s 
judgment had altogether missed the point for adjudi- 
cation ; and the only point for consideration is 
whether these godowns do or do not form part of the 
premises which consist of a gentleman’s house and the 
necessary out-buildings attached to it, or whether 
they are separate pieces of land which can be taken 
away without detriment to the reasonable require- 
ments for the full and unimpaired use of the house. 
In deciding the latter point tire learned Judge makes 
use of a somewhat curious argument. He says that 
because the accommodation for servants is already 
extremely defective it cannot injure the owner to 
make it still more defective. This is an argument to 
which we cannot accede. The fact is that these two 
godowns which the learned Judge calls “dnrwan’s 
godowns” are the only servants’ house properly speak- 
ing in the whole of the premises. The premises have 
been let in flats apparently for many years and there 
are two kitchens one on each side of the house which 
of course cannot be used as residences for the ser- 
vants. There is a stable and there is a very small 
hut by the side of the stable which is said to be the 
residence, of the sweeper. Where the superior ser- 
vants of the two tenants live we are at a loss to 
conceive, unless they live in these durwan’s lodges. 
The Judge himself shows that no durwau is required 
because he says no carriages ever enter the compound. 
It seems to us that these two godowns are necessarily 



671 


VOL. XL I II.] CALCUTTA SERIES. 

part and parcel of the building and a most important 
part of that building for the purpose of letting it out 
to gentlemen as a place of residence. 

We must, therefore, set aside the order made by 
the learned Judge and direct that this portion of the 
building be not acquired unless the whole premises 
are acquired by the Land Acquisition Collector. The 
costs given against the claimant in the lower Court 
must be refunded, if paid, and there will be costs of 
this hearing in favour of the appellant. 

The Rule will be made absolute for the same reasons 
without costs. 

G. s. Appeal alio wed. 

Rule absolute. 


CRIMINAL REVISION. 


Before Greaves and Walmsley JJ. 

ABDUL AL1 CHOWDHURY 
v. 

■ EMPEROR.* 

Security to keep the Peace — Conviction under s. 143 of the Penal Code — 
Absence of finding of acts involving breach of the peace or evident in- 
tention of committing the same — Legality of order for security — Criminal 
Procedure Code ( Act V of 1898) s, 100. 

To bring a case within the terms of s. 106 of the Criminal Procedure 
Code, the Magistrate should expressly find that the acts of the accused 
involved a breach of the peace or were done with the evident intention of 
committing the same, or at all events the evidence must be so clear that, 

Criminal Revision No. H59 of 1915, against the order of H. A. Street, 
Sessions Judge of Sylhet, dated July 28, 1915, 
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with uni idifxpri'HK fimiing, n Mipuriir Court is satisfied' that such was the 

C’lTHCV 

Jih Lai (Sir v. Juijmahan (Sir (l) followed. 

A finding that tin? common object of the unlawful assembly was by 
means of criminal force or show thereof to take possession of land cultivated 
by a tenant of the rival landlord, and that, hut for the direction of the 
latter to the tenants to retire, which was carried out, there might have been 
a serious riot, held iiBuilioient to bring the case within the purview of 
h. 100 of tlm Code. 


The facts of the ease were as follows. One Afroz 
Baklifc Chowdhury, a zemindar in the Arangpur par- 
gana, purchased in 1312 B.S. the lands of two brothers, 
Sonai Mia and Monai Mia, and settled them with 
Syaraa Bap. A dispute last year between Afroz and his 
brother, Yar Bakht, on the one side, and a Hindu 
mimsdar on the other, led to the former being bound 
down, under s. 107 of the Criminal Procedure Code, to 
keep the peace for one year in the sum of Rs. 5,000. 
The prosecution story was that on the 23rd March 1915 
Shabaz Mia, the son of Sonai, and Abdul Ali Chow- 
dhury, the brother-in-law of Monai, went in a large 
body numbering about 200 men , armed with lathis and 
spears, to take forcible possession of the lands of Syoma 
Bap. Afroz, on being informed of the fact, directed 
Syama and other tenants cultivating in adjoining 
plots not to resist the party of the accused but to 
retire quietly to the house of one Alphu Moral i 
which they did. Afroz also sent a letter to the 
Baiaganj police station relating what had happened. 
The police held an investigation upon the letter and 
sent- up 19 persons. Sixteen of them were placed on 
trial before the Additional District Magistrate of 
Sylhet, three having been prevented from appearance 
in Court through illness. The Magistrate acquitted 
two of the accused and convicted the rest under s. 143 
of the Penal Code, on the 5th July, sentencing them 
(1) (1899) I. L. B. 26 Calc. S76. 
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to three months’ rigorous imprisonment, and binding 1915 
them down, under s. 106 of the Code, to keep the abdul Ali 
peace for one year. His findings were as follows : — Chowdhuby 

I hold it proved that on the 23rd March last accused No. 1, Shabaz Emperor. 
Mia, and No. 2, Abdul Ali Chowdhrry, led a large body of armed men and 
drove out Syaraa Bap from the land he was cultivating as joteJar under 
Afroz. The common object of the unlawful assembly was by means of 
criminal force or show of it to take possession of the plot of land cultivated 
by Syama Bap, and all the persons proved to have been members of this 

unlawful assembly are guilty under s. 143 I. P. C It remains to be 

considered what sentence should be inflicted on the 14 accused. There can 
be no doubt that, had not Afroz directed Syama Bap and his other tenants 
not to resist the accused but to remain quietly in Alpha Morali’s bari, there 
might have been a serious riot, as Afroz is the leading zemindar in Aurang- 
pur and must have many men under his control. Obviously the accused 
thought they had their enemy at their mercy, as, if on account of having 
been bound down he decided not to resist, they could do what they liked 
in seizing the land by force ; while if he did resist and a riot ensued, 
they would get him mulcted of Rs. 5,000. 

On appeal, the Sessions Judge of Sylhet acquitted 
Shabaz and upheld the conviction and sentences of the 
rest. He merely found that “ no occurrence in the 
way of a fight actually took place.” The accused 
thereupon moved the High Court and obtained a Rule 
on the ground that the order under s. 106 was illegal. 

Mr. Rasul (with him Bobu Hemendra K. Dass ), 
for the petitioner. The offence under s. 143 of the 
Penal Code does not involve a breach of the peace, 
and a conviction thereunder does not justify an order 
under s. 106 of the Criminal Procedure Code ; Jib Lai 
Gir v. Jogmohan Gir (1), Baiclya Nath Majumdar 
v. Nibaran Ghunder Gope (2), Raj Narain Roy v. 
Bhagabat Ghunder Nandi (3). There must be a con- 
viction of an offence involving a breach of the peace : 

Kishore Sirkar v. King-Emperor (4). The findings 
here are insufficient. 

(.1) (1899) I. L. B., 26 Calc. 576. (3) (1903) I. L. R., 35 Ca!c. 315. 

(2) (1902) 1. L. B., 30 Calc. 93. (4) (1903) 8 C. W. N. 5 17. 
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The Deputy Legal Remembrancer (Mr. Orr). for 
the Crown referred to Jib Lai Gir v. Jogmohan 
Gir(l). The findings show an intention to commit 
a breach of the peace which was frustrated in the 
circumstances of the case by the prosecutor’s party 
retiring from the disputed land. 

Greaves and Walmsley JJ. The accused in this 
case were convicted under section 143 of the Indian 
Penal Code and bound down under section 106 of the 
Code of Criminal Procedure. It has been urged before 
us that the order under section 106 of the Criminal 
Procedure Code is without jurisdiction as there was 
no finding of any likelihood of a breach of the peace 
being committed or of any evident intention of com- 
mitting acts which would involve a breach of the 
peace. The Appellate Court came to no finding upon 
this point. Ali that is said in the judgment of the 
Appellate Court is that the appellants formed with 
others an unlawful assembly with the common object 
set forth in the charge. In the lower Court the findings 
are as follows : “ The common object of this unlawful 
assembly was by means of criminal force or show of 
criminal force to take possession of the plot of land 
cultivated by Syama Bap.” There is a further finding 
to this effect: “There can be no doubt that, had 
not Afroz Bakht Chowdhry directed Syama Bap 
and his other tenants not to resist the accused but 
to remain quietly in Alphu Morali’s bciri, there 
might have been a serious riot, as Afroz Bakht is, 
according to tiie evidence on the record, the leading 
zemindar in Aurangpur and must have many men 
under his control. Obviously the accused persons 
thought that they had their enemy at their mercy, 
as if on account of having been bound down under 

(1) (1899) I. L. R. 2G Oaic. 570. 
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section 107 of the Code of Criminal Procedure he 1915 
decided not to resist their attacks they could do Ab[)U1 Ali 
what they liked in seizing the land by force, while tiaowroumv 
if lie. did resist their armed attack by sending a similar Emperor. 
body of men and a riot ensued, they would be able 
to g'et him mulcted of the amount of Rs. 5,000.” 

Various decisions have been quoted before us, but it 
seems to us that the law is succinctly and accurately 
laid down in Jib Lai Gir v. Jog mohan Gir (1) where 
it is said that “being a member of an unlawful 
assembly does not necessarily involve a breach of the 
peace. It does, however, involve an apprehension 
that a breach of the peace may result. Nor does a 
conviction of an offence under section 143 of being 
a member of an unlawful assembly necessarily amount 
to a conviction of ‘taking unlawful measures with 
the evident intention of committing’ a breach of 
the peace. In order to bring the acts of the accused 
within either of these terms it is necessary that the 
Magistrate should expfessly find that the acts of the 
person convicted amounted to this, or at all events 
that the evidence is so clear that, without such an 
express finding, a superior Court, such as a Court of 
Revision, should be satisfied that the acts do involve 
a breach of the peace or an evident intention of com- 
mitting the same.” We have already referred to the 
findings in this ease and they do not seem to us to 
sufficiently and clearly show that the acts for which 
the accused were convicted under section 143 neces- 
sarily involve a breach of the peace or any evident 
intention of committing the same. 

The Rule is, therefore, made absolute, and the order 
under section 106 of the Code of Criminal Procedure 
set aside. 

B. H. M. Rule absolute. 

(1) (1899) I. L. It. 26 Calc. 576. 
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Before Chaudhuri J, 

KUMAR KRISHNA DUTT 

v. 

HARI NARAIN GANGULY.* 

Costs — Solicitor's lien for costs — Minor — Next friend— -Attorney s costs for 
proceedings undertaken on the next friend's instructions — Whether 
attorney is entitled to a charge on the minor's jwoperty for his costs so 
incurred— Practice. 

Where a suit has been brought by a minor through his next friend for 
declaration of the infant's title to and possession of property, the attorney 
is entitled to have a charge declared on the properties for the amount of 
costs incurred by him and he is entitled to recover the same in a suit. 

Shaw v. Neale { 1), Bade v. Baile (2), Pritchard v. Roberts (3), In re 
Ilowarth (4), Helps v. Clayton (5), Ex parte Tweed (6), Nerendra Nath 
Sircar v. Kamalbasini Dasi (7), Devhabai v. Jefferson , Bhaishanhar and 
Dinsha (8), Kheiter Kristo Mitter v. Kally Prosunno Ghose (9), In re 
Wright's Trust (10), Watkhis v. Dhunnoo Baboo (11), Sham Charan Mai v. 
Cliowdliry Debya Singh Pahraj (12), Ispahani v. Chundi Charan Pal (13) 
and Branson v. Appasami (1 4) referred to. 

The plaintiff in this suit sought to recover from the 
defendant, who is an infant, the sum of Rs. 446-2 for 
balance of taxed costs in a suit, which had been in- 
stituted in this Court on the infant’s behalf by his 
mother as next friend, for a declaration of the infant’s 

® Original Civil Suit No. 1300 of 1914. 

(1) (1858) 6 H. L. 0. 581, 601. (8) (1886) I.L. R. 10 Bom. 248, 253. 

(2) (1872) L. R. 13 Kq. 497. (9) (1898)1 L. R. 25 Caic. 887. 889. 

(8) (1873) L. R. 17 Eq. 222. (10) [1901] 1 Oh. 317. 

(4) (1873) 8 Ch. App, 415. (11) (1881) I. L. R. 7 Calc. 140, 

(5) (1864) 17 C. 13. (N.S.) 553. (12) (1894) I. L. R. 21 Calc, 872. 

(6) [1899] 2 Q. B. 167. (13) (1905) 9 C. W. N. cxcvii. 

(7) (1896) I.L. R. 23 Calc. 563, 573. (14) (1894) I. L. R. 17 Mad. 257. 
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title to and possession of certain house property in 
Calcutta. The plaintiff claimed that he was entitled 
to a charge on the infant’s property for the amount of 
his claim and he also submitted that he was entitled 
in this suit to an order for the sale of the property in 
default of the payment of the amount claimed. On 
behalf of the infant defendant a written statement had 
been filed in which it was submitted that there could 
be no decree for costs against the defendant personally 
and that costs could not be recovered from the estate- 
It was also contended that the plaintiff should have 
proceeded by way of an application in Chambers, or 
that if a suit were instituted, it should have been in- 
stituted in the Small Cause Court. It was also urged 
that unnecessary costs had been incurred in the suit 
filed on the infant’s behalf. 


1915 

Kumar 

Krishna 

Dutt 

r. 

IlARi 

Nab ain 
Ganguly. 


Mr. C. C. Ghose and Mr. N. Sircar, for the plaintiff. 

Mr. I. B. Sen and Mr. S. G. Ghose , for the defendant. 

Chaudhuri J. This is a suit by an attorney to 
recover from the defendant, who is is an infant, the 
sum of Rs. 446-2 for balance of taxed costs in suit 
No. 158 of 1912, which was instituted in this Court on 
the infant’s behalf by his mother as next friend, for 
declaration of the infant’s title to and possession of 
certain houses in Calcutta. The. plaintiff submits that 
he is entitled to a charge for the said sum on the said 
premises, and farther that he is entitled in this suit to 
an order for sale of the premises in default of the pay- 
ment of the amount claimed. 

The defendant by his guardian ad litem Sarat 
Chunder Chatterjee, has filed a written statement in 
which he submits that there can be no decree for costs 
against the infant defendant personally, nor can such 
costs be recovered from the infant defendant’s estate . 
that the plaintiff should have proceeded by way of an 
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application in Chambers on summons, or, if referred to 
a suit, such suit ought to have been instituted in the 
Small Cause Court ; he does not admit that Ks. 446-2 is 
due and subnets. that the costs in suit No. 158 of 1912 
were unreasonably and unnecessarily incurred by the 
engagement of two counsel, one of them a senior coun- 
sel, inasmuch as the suit was undefended; and that 
further the plaintiff is not entitled to the costs (i) of 
procuring the attendance of two witnesses named in 
the 8th paragraph of the written statement, and til) of 
the production of records from the Small Cause Court 
when certified copies would have been sufficient ; lie 
also states that the taxation of the plaintiff’s bill in 
the first suit was ex parte and submits that the infant 
defendant is not bound thereby. 

No witnesses have been examined on behalf of the 
defendant, and I hold upon the evidence on behalf of 
the plaintiff that the original suit No. 158 of 1912 
was properly instituted and was for the benefit of the 
infant; that it also became necessary to. execute the 
decree obtained in that suit, and possession of the 
properties lias been recovered on behalf of the infant 
defendant ; that two counsel, including a senior, were 
properly engaged and the costs of procuring the 
attendance of the witnesses above mentioned, and of 
the production of records were justly incurred ; and 
that the taxation was properly made. The present 
guardian ad litem attended for the greater part of the 
time when the bill was under taxation. He did not 
attend at the final stage, when an undertaking, which 
had been given on behalf of the next friend to file a 
warrant of attorney, was not complied with, and no 
letter of authority was produced by him on the mother’s 
behalf. In fact learned counsel appearing, instructed 
by the attorney for the guardian ad Litem , stated that he 
could not press any of the charges as the guardian was 
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not prepared to give any evidence. This suit I hold 
has been properly instituted. The mother had no 
doubt signed a warrant of attorney in Suit No. 158, 
and she was primarily liable for its costs. An applica- 
tion in chambers for realisation upon the allocatur 
could only have been made against her in that suit. 
A suit for declaration of a charge on immoveable 
property is not maintainable in the Small Cause Court. 
Besides, the question raised in this suit, as to whether 
immoveable property belonging to an infant can be 
so charged, is a question of some difficulty, and a fit 
one for this Court. 

Formerly in England before statutory provision 
was made, it was undoubtedly the law that a solici tor 
could- not claim a lien on real estate, even if recovered 
by liis services : Shaw v. Neale ( 1). It was said by 
the Lord Chancellor in that case that “To hold that a 
solicitor obtaining a real estate for his client could be 
entitled to a lien upon it for his costs and charges, 
would be entirely contrary to the principle upon 
which the doctrine of lien proceeds. There can 
be no lien upon any property unless it is in the 
possession of the party who claims the lien. But if 
an estate is recovered by a solicitor, or, if through a 
solicitor it is conveyed to the client, the solicitor is not 
in possession of the estate, but his Client is in posses- 
sion of it. All. that the solicitor has are the deeds and 
documents. He has a lien upon them. He may render 
them available for the purpose of establishing his claim. 
But it is quite clear that he cannot say, that he has 
any such lien upon the estate as, within the principle 
of the doctrine which I have suggested, can entitle 
him to maintain it as a charge upon the property.” 
Since that case the principle has been largely extend- 
ed and its applicability to cases other than those of 
■ (1) (1858) 6 H. L. 0. 581, 601. 
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possession recognised, and a statutory charge on all 
classes of property has been created in England in 
favour of solicitors, by 23 & 24 Viet. c. 127. The law 
in England has since been more and more liberally 
construed in favour of solicitors. 

In Baile v. Baile (1), it was argued that the em- 
ployment of a solicitor by the next friend could not 
be construed as his employment by the infant plaintiff 
within the meaning of section 28 of the English 
Statute, but this contention was overruled by the 
Vice-Chancellor. 

In Pritchard v. Roberts (2), the solicitor had at 
first applied under the Declaration of Titles Act of 
1862, in the name of the infant and got a declaration in 
iris favour, but not possession of the estate. Then a 
bill was filed in the infant’s name for partition or sale, 
and ultimately the infant’s share was sold and money 
was paid into Court to the credit of the partition suit. 
Then the solicitor applied to have it declared that he 
had a lien on the fund in Court for the costs incurred 
on the petition under the Declaration of Titles Act, of 
the partition suit and of the suit he had instituted to 
have the lien on the funds recovered. It was argued 
on his behalf that the costs might have been recovered 
in an action at law against the infant on the strength 
of In re Howarth (3), and might be treated as 
necessaries : Helps v. Clayton (4). Sir Charles Hall, 
V. C., held that the plaintiff was entitled to all the 
costs he had asked for and to have his lien declared. 
He held that, inasmuch as those costs might in a 
circuitous manner be made to come out of the infant’s 
estate, namely, if the. solicitor had sued the next 
friend of the infant for those costs and recovered 
them, the next friend might have recovered them 

(1) ( 1872) L. R. 13 E<|. 497. (3) (1873) L. R. 8 Cli. App. 415. 

(2) (1873) L. R. 17 Eq. 222. (4) (1864) 17 C. B. (NT. S.) 553. 
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against the infant’s estate, it was right and equi- 
table to make the order. 

In Ex parte Tweed (1), section 28 of the Solicitors’ 
Act of 1860 was held applicable to a solicitor who had 
acted for the executor in certain probate proceedings 
to a charge for his costs in an action upon the property 
devised and bequeathed by the will as property 
“ recovered and preserved ” through his instrument- 
ality. The bulk of the property was realty. Ori- 
ginally the probate of a will did not affect the realty, 
or those interested in it in any way. But the effect 
of 20 & 21 Vic. c. 77, sections 61, 62, one of the 
learned Judges held, had done away with the distinc- 
tion between personalty and realty, and the order 
was accordingly made. In this country it has been 
laid down by the Privy Council that there is no 
difference between real and personal property : Noren- 
dra Nath Sircar v. Kamalbasini (2). 

That an attorney has a lien for his costs on the 
funds recovered has long been recognised in our 
Courts. In Devkabai v. Jefferson Bhaish xnkar Sf 
Dinsha (3), Sargent C. J. said It is to be borne in 
mind that the solicitor’s lien in the High Courts of 
India is governed exclusively by the law as it existed 
in English Courts before the passing of 28 & 24 Viet, 
c. 127, by which that lien was very much extended. 
By that law the solicitor had a lien for his costs on 
any funds or sum of .money recovered for, or which 
became payable to, his client in suit.” The mere fact 
of the appointment of a receiver in that case did not, 
according to him, bring it within th .9 ordinary rule as 
to solicitors’ lien. It was an administration suit and 
the learned Chief Justice held that the trial Court 
could, if it thought fit, have allowed the next friend 

(1 ) [1899] 2 Q. B. 167. (2) (1896) I. L. R. 23 Calc. 563, 573. 

(3) (1886) I. L. R. 10 Bom. 248, 253. 
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Ills costs out of the estate. It was not so ordered by 
the trial Court, and that was also one of the grounds 
why the lien claimed in that case was not allowed. 

In Khetter Kristo Mitter v. Kallij Pros ten ,o Cfhose 
(1), the learned Judge said as follows: “ Whether the 
attorney’s lien on the fund recovered in suit is the 
most appropriate mode of description, it is unneces- 
sary to discuss, for the nature of the right is free from 
doubt. It is a claim on the part of the attorney to have 
secured to him his due reward out of the fruit of his 
labour, and for that purpose to call in aid the equit- 
able interference of the Court.” In this Court it has 
been held such right extends to immoveable property. 
In fact in later English cases it has been held that it 
is not quite correct to say that the solicitor’s lien is 
a “common law lien” : seethe observation of Rigby 
L. J. in In re Wright’s Trust (2) endorsed by the 
Lord Chief Justice (on page 324). It is a lien which 
has been recognised by every branch of the High 
Court in England, and since there is no distinction in 
this country between personal and real property, we 
are not hampered by a distinction which used to be 
made in England, where justice and equity are in 
favour of the right claimed. The broad principle un- 
derlying the recognition of the charge is, that a solici- 
tor ought to be secured the fruits of his labour, al- 
though, in the case of absence of contractual liability, 
the charge has sometimes been described as in the 
nature of salvage lien, and in the case of absence of 
contractual capacity as arising out of the supply of 
necessaries. 

In Watkins v. Dhunnoo Baboo (3), the solicitor 
instituted a suit to recover certain costs from the 
minor’s estate. The infant through his mother as next 

(1) (1898) I. -L, R. 25. Calc. 887, 889. (2) [1901] 1 Ch. 317, 321, 324. 

(3) (1881) I. L. R. 7 Calc. 140. 
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friend had originally sued his uncle for an account and 
partition of the estate of his grandfather, and partition 
was directed, and the infant’s share upon such parti- 
tion was delivered to the receiver of this Court. Then 
a suit was instituted against the infant and others 
challenging the infant’s title. That suit was dismissed, 
but no costs could be recovered from the adverse party 
although attempts were made to execute the decree for 
costs. It was contended against the solicitor’s claim 
that 'there was no contract by or on behalf of the in- 
fant who, under the Civil Procedure Code, had to act 
vicariously through other persons. The learned Judge 
held that the costs of a proper suit, or defence of a suit 
in which the property was involved, were recoverable 
from the infant’s estate and that the attorney was en- 
titled to succeed. Such costs were treated as being in 
the nature of “ necessaries ” for an infant. 

In Sham Charan Mai v. QhowcUiry Debya Singh 
Pahraj(l), the learned Judges followed the above 
case, although they said that it was not necessary to 
discuss whether the principle, which underlay the 
decision in W atkins v. Dhunnoo Baboo, (2) could be 
supported in its entirety. 

In A. M. B. Ispahani v. Chundi Charan Pal (3), 
Harington J. held that a solicitor’s charge on property 
recovered, was a first charge. 

Branson v. Appasami (4) has been cited as opposed 
to the ruling in Watkins v. Dhunnoo Baboo (2) — but 
in that case the suit was repudiated by the minor 
on attaining majority, and it was held that Watkins 
v. Dhunnoo Baboo (2) had no application, inasmuch 
as the infant in that case had not repudiated, but was 
still an infant when the suit was instituted. 

(1) (.1894) I. L. R. 21 Calc. 872. (3) (1905) 9 C. W. N. cxcvii notes. 

(2) 1881) 1. L. R. 7 Calc. 140. (4) (1894) I. L. K. 17 Mad. 257. 
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1915 I quite agree with the contention that there can- 

kumar not be a personal decree against the infant, but I hold* 

Krishna upon the consideration of the facts of this case and 
the law as it at present stands, that the attorney is 
Nauun entitled to have a charge declared on the properties 
Gangulv. for the amount claimed in this suit and he is entitled f 

„ to recover same in this suit. There is evidence that 

Ohaudhuui ; 

j. lie has not been able to realise the amount from the . 

. I 

lady, although he has not proceeded in execution j 

against her. She is a lady apparently without any pro- f 

perty. I would have required the attorney to exhaust 
his remedies against the mother before allowing him 
to proceed against the infant following the observa- 
tion made in Baile v. Baile ( 1 ), that the attorney was 
bound to show the incapacity of the next friend to 
pay, or at least to attempt to make her pay, those costs 
before coming to assert the charge, if I felt that there ij 

was any reasonable chance of getting any relief from * 

the mother. It seems to me that to ask him to take 
such proceedings against the lady would be to throw 
the harden of additional costs upon the infant, which 
ought to be avoided. I am also specially inclined to 
make this order, inasmuch as I understood from learn- : 

ed counsel, who appeared instructed by the guardian 
ad litem, that he was at one. stage prepared to pay the 
costs claimed in this suit if the charges made by him 
against the attorney of incurring costs unnecessarily 
were shown to be unjust. Such charges have clearly 
been shown to have been altogether unjust and were e 

improperly made. The attorney would be entitled to f 

add his costs of this suit to his claim and enforce J 

them against the infant’s properties recovered in the \ 

original suit. I would have directed the guardian ad I 

litem personally to pay the costs of this suit, if I felt ' 

E 

(1) (1872) L. R. 13 Eq. 497. 
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there was any chance of recovering such costs from him. 
The infant should not be ordinarily burdened with such 
costs if they can be avoided. This case has not taken 
beyond a day’s hearing and was necessary to institute 
to have the charge declared, audit does not seem to me 
unjust to make the order for costs as above made, 
w. M. c. 


CIVIL REFERENCE. 


Before D\ Chatter jee and Beachcroft JJ 

In re POORNA CHANDRA ADDY.* 

Unprofessional Conduct — Pleader as litigant — Letter to Munsif threatening 
legal proceedings to recover costs , in execution proceedings, incurred 
owing to the negligence of the Court Officer -Legal Practitioners Act 
(XV III of 187 9) ss. 13(h) and 14 — Anonymous communication — Con- 
tempt of Court. 

Where a pleader who was a decree-holder in a certain suit associated 
himself with his co-decree-holder in a notice to the Munsif threatening 
legal proceedings to recover costs in m execution proceeding incurred 
owing to the negligence of the Court Officers though the pleader did not 
sign the notice : — 

Held, that what was done by the pleader was done by an individual 
in the capacity of a suitor in respect of his supposed rights as a suitor 
and of an imaginary injury doue to him as a suitor and it had no connec- 
tion whatever with his professional character or anything done by him 
professionally, and that this case was not one within s. 13(6). -of the Legal 
Practitioners Act. 

In re Wallace (1), In the matter of Jogendra Narayan Bose (2), In 
re a Pleader (3), In the matter of a first grade Pleader (4), and In the matter 
of Sarat Chandra Guha (5) referred to. 

° Civil Reference No. 6 of 1915, under s. 14 of the Legal Practi- 
tioners Act, by H. Allansou, District Judge of Cuttack, dated May 1, 191 5. 

(1) (1866) L. R. 1 P. 0. 283. (3) (1907) 18 Mad. L. J. 184. 

(2) (1900) 5 0. W. N. 48. (4) (1900) I. L. R. 24 Mad. 17. 

(5) (1900) 4 C. W. N. 663. 
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toi5 Reference under s. 14 of tlie Legal Practitioners 

POORNA Act. 

Chandra One Poorna Oliandra Addy, a pleader practising in 

A.DDY 

i n re ] the courts at Puri, and his cousin, Mahesh, obtained a 
joint decree in a suit before the second Munsif of Puri. 
On the date fixed for sale in execution of the decree 
the decree-holders discovered that the sale-proclama- 
tion had not been duly published owing to the negli- 
gence of the Court Officers. They, thereupon, applied 
for a fresh sale-proclamation. This application was 
dismissed by the Munsif and the case was struck 
off with the result that the whole cost of the execution 
proceeding was lost for no default of the decree-holders. 
The decree-holders having obtained legal advice as 
to whether they could recover damages from the 
Munsif, wrote to him to the following effect: “ We 
have by your illegal and unwarrantable conduct as 
aforesaid suffered a loss of Rs. 7-7-3, being the amount 
of costs incurred as specified below. I hereby give 
you notice that both the aforesaid Babu Poorna 
Chandra Addy and myself shall adopt legal proceed- 
ings against you for the said sum.” This letter was 
actually written by Poorna Chandra Addy and signed 
only by Mahesh. The Munsif made a report in this 
matter to the District Judge, who instituted proceed- 
ings against Poorna Chandra Addy under s. 14 of the 
Legal Practitioners Act, calling on him to show cause 
why he should not be reported to the High Court as 
guilty of grossly improper conduct in the discharge 
of his professional duty. After hearing pleader on 
behalf of Poorna Chandra Addy, the District Judge 
made the following reference to the High Court : — 

1. “The above-named pleader and Babu Mahesh Chandra Addy 
are joint decree-holders. They took out execution of their decree in execu- 
tion case No. 995 of 1914 in the Court of the 2nd Munsif of Puri. A copy 
of the order sheet of this case (marked B) is on the record. The Munsif 
dismissed the case as infruetuous for the reasons given in his order of 
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15th February 1915. On the 26th February he received the letter marked 
A, dated 25th February. It is in the handwriting (admittedly) of 
Balm P. 0. Addy, pleader, one of the joint decree-holders. It is in the name 
of both decree-holders, but is signed only by Babu M. C. Addy. It is a 
notice to the Munsif that the two decree-holders are going to take legal 
proceedings against him for Its. 7-7-3 the costs incurred in the execution 
proceedings. The letter was sent to me by the Munsif. 

2. The notice marked 0, dated 15th March 1 915, is a notice from me on 
the pleader under section 14 of the Legal Practitioners Act, calling on him 
to show cause why he should not be reported to the High Court as guilty 
of grossly improper conduct in the discharge of his professional duty 
(section 13(5)). 

To the notice is attached the charge. 

The pleader has not appeared in person before me, but appeared through 
another pleader of this Court. A suggestion made by me that an apology 
should be offered was not accepted. ' 

3. Briefly the charge against the pleader is that knowing full well 
that no suit could lie against the Munsif in respect of his dismissal of the 
execution case, he was guilty of grossly improper conduct in the discharge 
of his professional duty by writing this letter in his own name and in that 
of the other decree-holder., and that his action was not bond fide and was 
dictated by a desire to harass the Munsif. 

4. There can be no question that in view of the provisions of Act 
XVIII of 1850 no suit could lie against the Munsif in respect of the order 
passed by him dismissing the execution case. It was argued before me 
that this Act only protects the Munsif if he acted in good faith, and the 
suggestion was made that the Munsif’s action was maid fide. Not the 
slightest attempt was made to show how his action was maid fide, and this 
suggestion in my opinion only aggravates the original offence. It is not 
my duty in this .-proceeding to discuss whether or not the Munsif’s order 
was legal. If it was illegal, the decree-holders had a means of redress by 
moving the higher judicial authorities. Any Court may err in law. 

5. It was also argued that if the notice was mere waste paper, it 
should he treated as such. Of course if the notice had not been written 
by a pleader, the present proceedings could not be taken, and the suit 
might be awaited. But if the notice is a mere empty threat, the Pleader’s 
conduct ‘is iu my opinion indefensible. 

6. It was of course argued that the pleader wrote the letter as a 
private party, %.e as a litigant, and therefore he could not be guilty of 
professional misconduct. 

It is noteworthy that despite the fact that the pleader wrote the letter 
in his own name and in that of his co-decree-holder, he did not himself sign 
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it. That very fact would show that his action was not bond fide. He does 
not of course plead that he wrote as a legal practitioner at the dictation 
of his client. 

7. The real question for decision in this matter appears to me to be, 
whether a pleader, who is a party in a suit, is at liberty to write to the 
Munsif who has passed an order of which he disapproves, threatening him 
with a suit for recovery of the costs incurred in the suit when as a pleader 
he must know perfectly well that no such suit can lie. 

It does seem to me that a pleader who acts like this is guilty of grossly 
improper conduct in the discharge of his professional duty. A litigant, 
who is not a legal practitioner, may write such a letter, if he likes. He 
may even think that such a suit would lie and may in that case bring it, 
But a pleader knows that no such suit would lie, and of course he would 
not waste his money by bringing it. How then can his action bo bond 
fide ? The object of the letter is obvious. The intention of the pleader 
who wrote it in his own name — though lie shrunk from signing it — 
could only be dictated by mala fides and by a desire to harass, annoy and 
browbeat the Munsif. 

8. If such conduct on the part of a pleader who is himself a litigant 
is not improper professional conduct, then every Judge who passes an 
order that does not commend itself to the pleader litigant, may be exposed 
to receiving a letter of tins kind threatening him with legal proceedings for 
u illegal and unwarrantable conduct.” The gravamen of the charge is that 
lie knew no such suit would lie, and that his threat was an empty one. 

9. It was argued that in any case his conduct could not come within 
sub-sections (a) and {b) of section 13 , and that therefore this Court had 
no right to take action under section 14 . I am of opinion that what he 
lias done does come within section 13 '(&), at any rate for this reason that 
he does not sign the letter as a litigant. It is in his handwriting and is 
signed by the other party to the suit. If he wrote it as a litigant he 
should have signed it. It appears to me that it may be held he wrote the 
letter as a legal adviser. He has been very clever in the matter. For as it 
is in their joint names he may argue that he wrote as a litigant, yet if lie 
wrote as a litigant why did be not sign it himself ? 

10. I consider it my duty to report the whole matter under section 14 
to the High Court for such orders as the Hon 1 hie Judges may think fit. I 
come to a finding that he is guilty of grossly, improper conduct in the 
discharge of his professional duty by writing this letter, and I consider 
that he should be suspended for a period as a warning. 


Baba Sarat Chandra Ray Chowdhury, Babu Satya 
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Charan Sinha and Babu Dhirendra Krishna Roy, for 
the petitioner. 

The Senior Government Pleader (Babu Ram 
Charan Mitra), for the opposite party. 

Cur. adv. vult. 

D. Chatterjee J. Babu Poorna Chandra Addy is 
a pleader practising in the Courts at Puri. He and his 
cousin Mahesh had an execution case before the second 
Munsif of Puri. On the date fixed for sale, the decree- 
holders found out that the sale-proclamation had not 
been duly published. They applied for the issue of a 
fresh sale-proclamation on the ground that the non- 
publication was due to the negligence of the Court 
officers. If the facts were, as stated above, the most 
proper and just course for the learned Munsif would 
have been to grant the application. He rejected it, 
however, and struck off the case and the whole cost of 
the execution was lost for no default of the decree- 
holders. They were naturally annoyed and took legal 
advice as to whether they could recover damages from 
the Munsif. It is said that they were advised that 
such a case would lie, their advisers relying on the 
case of Tarucknath Mookerjee v. The Collector of 
Hooghly (1). Mahesh insisted upon fighting out this 
case and a notice was given to the Munsif signed by 
Mohesh but written out by Babu Poorna Chandra to the 
following effect— “We have by your illegal and un- 
warrantable conduct as aforesaid suffered a loss of 
Rs. 7-7-3 being the amount of costs incurred as speci- 
fied below. I hereby give you notice that both the 
aforesaid Babu Poorna Chandra Addy and myself shall 
adopt legal proceedings against you for the said sum.” 
The learned Munsif made a report to the District 
Judge of Cuttack and the said officer instituted 
(1) (1870) 13 w. R. 13. 

50 
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proceedings under section 14 of the Legal Practitioners 
Act against Babu Poorna Chandra for grossly improper 
conduct in the discharge of his professional duty, inas- 
much as the letter of notice was in his handwriting 
and must have been written with his knowledge and 
by his advice and inasmuch as he knew that no such 
suit would lie, his action in writing it and allowing it 
to be signed by Mahesli was not bond fide and was dic- 
tated by a desire to harass the Munsif. Babu Poorna 
Chandra in showing cause said that the notice was 
given under legal advice without any intention of 
harassing the learned Munsif and even if the advice 
was wrong he had acted bond fide as a litigant in the 
exercise of his legal rights and not as a pleader acting 
for a client, and no charge of professional misconduct 
would lie. 

The learned Judge asked him to apologise, but he 
chose to stand upon his legal rights and did not. The 
learned Judge has, therefore, made this reference 
under section 14 of the Legal Practitioners Act hold- 
ing that the pleader was guilty of grossly improper 
conduct in the discharge of his professional duty. 

It is contended before us that the reference is in- 
competent and should be discharged. 

I think that this contention is right. What was 
done in this case was done “ by an individual in the 
capacity of a suitor in respect of his supposed rights 
as a suitor and of an imaginary injury done to him as 
a suitor, and it had no connection whatever with his 
professional character or anything done by him pro- 
fessionally-.” see In re Wallace (1), In the matter of 
Jogendra Narayan Bose (2), In re a pleader (3), In 
the matter of a first grade pleader (4). The learned 
senior G-overnment pleader, who appeared in this case 

(1) (1866) L. S. 1 P. C. 283. (3) (1907) 18 Mad. L. J. 184. 

(2) (1900) 5 C. W. N. 48. (4) (1900) 1. L. R. 24 Mad. 17. 
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on notice from the Court, did not support the re- 
ference as one warranted by clause (6) of section 13, but 
he said that the language used was intemperate and 
as the pleader did not accept the invitation of the 
Judge to make an apology, he deserved some censure 
by this Court. The language was perhaps a little 
harsh, but it was the language of a litigant smarting 
from what he considered a wilful disregard of his 
just rights merely for the sake of administrative 
despatch when the greater part of the fault was not 
with him but with the office of the Court. Then again 
the part that he took in helping his co-litigant to 
give the notice was an insignificant one : he merely 
copied the hitter and refrained from joining openly 
in the assertion of what he was advised was his legal 
right. It is admitted by his learned vakil that the 
advice was wrong, and in the absence of malice his 
client had no right to maintain a suit for damages for 
a judicial act, but that does not take the case further 
than this that he and his advisers committed an error 
of law. No doubt the error was rather serious in this 
case as it led to a breach of that amity and mutual 
understanding which should always exist between 
the Bench and the Bar. Justice to the li-tigant is the 
end for which the Bench and Bar are the means and the 
powers of the one and the privileges of the other 
are ordained for the attainment of that end by their 
harmonious co-operation. It is to be regretted, there- 
fore, that there was a discord in this case. The error 
however, was nevertheless an error of law which can- 
not be treated as professional misconduct : see In the 
matter of Sarat Chandra Gtiha (1). He has, however, 
in this Oourt through his vakil expressed his regret 
for what has happened and there is an end of the 
matter. 

(1) (1900) 4 0. W. N. 663. ' 
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I may, in. this connection, mention that while the 
case was awaiting judgment, I received a type-written 
envelope posted at Puri and enclosing some news- 
paper cuttings containing aspersions against the 
Munsif concerned in this case. Babu Poorna Chandra, 
through his vakil, disowns all knowledge of this and 
expresses his regret that any body should have done 
it. I accept his statement and hold him blameless in 
the matter. I think it my duty, however, to say that 
whoever may be responsible for the sending of these 
cuttings in an anonymous cover with a type-written 
superscription which cannot be identified, is guilty 
of a gross contempt of Court. It is an attempt 
to interfere with the due administration of justice; 
it is unfair to the party for whose benefit it is done ; 
it is unfair to the party slandered who has no means 
of meeting it, and it is unfair to the Court which 
might, humanly speaking, be unconsciously influenced 
without being able to deal with the perpetrator in 
due course of law. Conduct like this is cowardly 
ungentlemanly, and in the highest decree reprehen- 
sible, and I hope no one connected with the Puri Bar- 
had any hand in it. 

In this view of the case, I discharge the Rule. 

Beachceoft J. I agree .that the Reference ought 
to be discharged on the ground that the case is not one 
within section IB (b) of the Legal Practitioners Act. 
I am, however, sceptical of the truth of the pleader’s 
allegations that he took and acted on other legal advice 
in sending the objectionable letter to the Munsif. 
But even if it be assumed that it was sent with the 
intention of annoying the Munsif, I do not think it 
necessary to take any further notice of the matter. 

We have no explanation from the Munsif as to why 
he rejected the prayer for issuing a fresh sale-proclam- 



YOL. XLIII.j CALCUTTA SERIES. 


693 


ation in the execution proceedings, but on the facts 
stated his order dismissing the execution case appears 
to be wholly indefensible. The Munsif ought to have 
been thankful to the decree-holders for bringing to his 
notice the defect in the execution proceedings, and 
incidentally in the working of his office, instead of 
penalizing them for it. Human nature being what it 
is, one must not view the action of the pleader too 
seriously. Having had time for reflection, he would 
have been well advised to accept the suggestion of the 
learned District Judge and offer an apology to the 
Munsif. I am not impressed by the offer of an apology 
in this Court at the eleventh hour when the pleader 
felt that he might get into trouble. But in the circum- 
stances the matter may now be allowed to rest. 

I associate myself with the strictures of my learn- 
ed brother on the sending of anonymous communi- 
cations. 
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INDIAN LAW REPORTS. [VOL. XLIIL 
PRIVY COUNCIL, 

SHEOPARSAN SINGH 

v. 

RAMNANDAN PRASAD SINGH. 

[ON APPEAL nm THE HIGH GQUBT AT FORT WILLIAM IN BENGAL.] 

Declaratory Decree, suit foi — Specific Relief Act (/ of IS 77) s. 42 — Suit 
by alleged reversioner for declaration of title — Legal interest or character 
necessary to support claim — Suit to revoke probate after will had 
been affirmed by Probate Court — Suit by reversioner to prevent waste 
by Hindu widow, not analogous — Rule of res judicata , origin and 
application of — Rule existing in Hindu as well as English law . 

* 

On an application to the District Court, by the first respondent, for 
probate of the will of B, a Hindu who died leaving two widows but no male 
issue, the appellxnts entered a caveat denying the genuineness of the will, 
and asserting that they were the reversioners of B and had therefore a 
locus standi to oppose the grant of probate. The District Court held that 
the caveators had failed to prove their interest, and granted probate of 
the will to the first respondent as executor by implication. The High 
Court on appeal affirmed that decision, and the appellants without any 
further appeal instituted a suit in the Subordinate Judge's Court against 
the first respondent and the two widows for a declaration that they were 
the next reversioners to the estate of B according to Hindu Law in the 
case of an intestacy, and as such were entitled to obtain revocation of 
probate. The first Court gave them a decree, but on appeal the High 
Court held that the suit was barred by section 18 of the Civil Procedure- 
Code, 1832, as being res judicata by the decision of the District Court in the 
probate proceedings. 

Held by the Judicial Committee (without deciding the question of 
res judicata), that the suit was not maintainable with reference to section 
42 cf the Specific Relief Act (I of 1877) : the will had been affirmed by 
a Court of appropriate jurisdiction, and its decision could not be im- 
pugned by a Court exercising a different jurisdiction : for the purposes of 
the suit the will must stand, and there was no intestacy. The appellants 
had therefore shown no legal character or title which would justify them 

* Present : The Loud Chancellor (Lord Bockm aster), Viscount- 
Haldane, Sir John Edge, Mr. Ameer Ali and Sir Lawrence Jenkins. 
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L n asking for the declaration sought, and the suit must be dismissed as 
misconceived and incompetent. 

The right of a reversioner to sue where a widow in possession for her 
^ife estate was committing acts of waste to the prejudice of those who 
might . succeed to the property on her death, was not analogous: such a 
position necessarily assumed the absence of an immediate and absolute 
testamentary disposition. Suits of that kind formed a very special class? 
and the question in them was one solely between the reversioner and the 
widow, the former being unable by such a suit to get as between himself 
and a third party an adjudication of title which he could not obtain 
without it. 

Kathama Natchiar v. Dorannga Tever (1) referred to. 

Semble : The rule of res judicata while founded on ancient precedent is 
dictated by a wisdom which is for all time : see 6 Coke’s Institutes 9A. 
Though the rule may be traced to an English source it embodies a doctrine 
in no way opposed to the spirit of the law as expounded by the Hindu 
commentators. Vijnanesvara and Nilakantha include the plea of a former 
judgment among those allowed by law, citing for this purpose a text of 
Kaiyayana : see Mitakshara (Vyavahara) Book II, Ch. I. (edited by J. 11. 
G-harpure), p. 14 ; and Mayukha, Ch. I., s. 1. p. 11 of Mandlik’s edition. 
The application of the rule by the Courts in India should therefore be 
influenced by no technical considerations of form but by matter of sub- 
stance within the limits allowed by law. 

Appeal 67 of 1913 from a judgment and decree (19th 
April 1910) of the High Court at Calcuota, which 
reversed a judgment and decree (21st December 1907) 
of the Subordinate Judge of Mozufferpur. 

The plaintiffs were the appellants to His Majesty- 
in Council. 

The main questions for determination in this appeal 
were whether the appellants were entitled to a decree 
declaring them to be the nearest reversioners to the 
estate of one Rap Narayan, alias Bachu Singh, deceas- 
ed; and whether their claim was or was not barred 
by the rule of res judicata. 

Rup Narayan Singh died on 12th November 1899, 
leaving a will dated 6th November 1899. He left 
surviving him the respondent Ram Nandan Prashad 
(1)(1875)L. R. 2 I. A. 109, 191. 
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Narayan Siagli, his lcartaputra or adopted son, and 
two widows Ram Radian Kunwar, since deceased, and 
the respondent Ram Kishori Kunwar. Ram Nandan 
Singh as the executor appointed by the will applied 
on 22nd September 1902 for probate in the Court of 
the District Judge of Mozufferpur. The application 
was opposed by three sets of caveators, of which the 
appellants represented the first set. The case was 
numbered 26 of 1903 in the District Court and was 
set down as a contentious case between the parties. 

The appellants set up their claim as collateral 
relatives of the deceased and, as such, his nearest 
reversioners. 

Ram Nandan Singh denied that the, appellants or 
any of the caveators were related to the deceased or 
had any interest in his estate as reversioners, and 
denied also that they had any locus standi in the pro- 
ceedings. The issue so raised between the appellants 
and Ram Nandan Singh was tried before the District 
Judge, evidence, oral and documentary, being adduced 
by both parties. 

On 24th March 1903 the District Judge delivered 
his judgment, and made a decree declaring that the 
appellants and also the other caveators, were not 
related to the deceased and had no interest in his 
estate as reversioners. He further determined the 
question as to the factum of the will, and made a 
decree directing probate to issue to Ram Nandan 
Singh, and dismissing the caveats with costs. 

The appellants appealed to the High Court against 
the judgment and decree of the District Judge, both as 
against the finding that they were not reversioners 
and the grant of probate to Ram Nandan Singh; and 
on 8th February 1905 the High Court affirmed the 
judgment and decree of the District Judge and dis- 
missed the appeal with costs. 
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On 7 tli August 1905 tbe appellants instituted the 1916 
suit, out of which the present appeal arose, against Sheoparsan 
Ram Nandan Singh and the widows of the deceased SlNGH 
Rup Rarayan Singh. In their plaint they alleged that Ramnandan 
the will was not genuine, and that Ram Randan was 
not the kartaputra of the deceased ; and they asked 
for a declaration that they were the next reversioners 
to his estate on an intestacy and as such were entitled 
to sue for revocation of the probate. 

The defendant Ram Randan denied the plaintiffs’ 
title as reversioners, and pleaded that that question 
was a res judicata under section 13 of the Code of 
Civil Procedure, 1882 ; and that the suit was not main- 
tainable as being a suit for a declaration only within 
the meaning of section 42 of the Specific Relief Act 
(I of 1877). 

The pleadings and the issues are set out in the 
radgment of tlieir Lordships of the Judicial Com- 
mittee. 

The Subordinate Judge held that the suit was 
maintainable, notwithstanding section 42 of the 
Specific Relief Act ; that the suit was not barred by 
section 13 of the Code ; that the plaintiffs had proved 
that they were the nearest reversioners to the estate 
of Rup Rarayan Singh ; and that Ram Nandan was 
not his kartaputra ; and he made a decree declaring 
that the plaintiffs were the next reversionary heirs of 
Rup Rarayan Singh. 

Ram Randan appealed to the High Court and the 
appeal was heard by Caspersz and Dig-ambar 
Chatterjee JJ. who agreed with the Subordinate 
Judge as to the title of the plaintiffs, as to Ram 
Randan not being the kartaputra of the deceased ; 
and as to the suit being m lintai liable : but they held 
that the suit was barred as being a res j udicata. They 
therefore allowed the appeal, and dismissed the suit. 
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On the death of Rain Nandan Singh his widows 
and heiresses, the respondents Bhagwati Kunwar and 
Jhuna Kunwar, were substituted in his place on the 
record. 

The judgment of the High Court will be found 
reported in 11 Calc. L. J. 623. 

On this appeal, 

De Gruyther, K. C., and Sir William Garth , for the 
appellants, contended that the suit was not barred by- 
section 13 of the Civil Procedure Code, 1882, which 
contained all the principles of res judicata applicable 
to the case. The proceeding in the Court of the Dis- 
trict Judge under the Probate and Administration Act 
(V of 1881) was not a suit within the meaning of sec- 
tion 13 of the Civil Procedure Code. Its object was 
not to determine a question of title, but to obtain for 
the executor appointed by the will, the power to 
represent and deal with the estate. Various sections 
of Act V of 1881 were referred to, to show the character 
of, and procedure in, the application for probate. If 
mere opposition to it made it a suit, sections 53, 55, 83 
and 86 of the Act would be unnecessary. The decision 
of the District Judge in such proceedings was not a 
judgment in rein : see Kurrutulain v. Nuzbatud- 
dowla (1). It did not operate as a res adjudicata as 
it was not the decision of a Court which had jurisdic- 
tion to entertain the present suit : see Gokul Mandar 
v. Pudmanund Singh (2), and Misir Bagho Bardial 
v. Sheo Baksh Singh (3), though the suit after being 
instituted in the. Court of the Subordinate Judge 
might have been transferred under section 25 of the 
Code to the District Court. Moreover, the question 
whether the appellants were the next reversioners 

(1) (1905) I.L. K. 33 Calc. 116 ; (2) (1902) I. L. It. 29 Calc. 707 ; 

L. It. 32 I. A. 244 L. B. 29 I. A. 196. 

(3) (1882) I. L. B. 9 Calc. 439 ; L. R. 9 I. A. 197. 
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was a question, of title only incidentally arising in the 
probate proceedings. Bun Bahadur Singh v. Lucho 
Koer (1), Arunmayi Dasi v. Mohendra Nath Waddar 
(2), Jagannath Prasad Gupta v. Bang it, Singh (3)> 
Ganesh Jagannath Dev v. Bamchandra Ganesh Dev 
(4), Lalit Mohan Das v. Badharaman Saha (5), 
Pittapur Baja v. Buehi Sitayya (6), Act XXYII of 
1860, Preamble and section 3, and Probate and Ad- 
ministration Act (V of 1881) section 82 were also 
cited. 

As to the suit being maintainable with reference 
to section 42 of the Special Relief Act (I of 1877), it 
was contended that the appellants were suing to get 
rid of what they considered a danger to their rever- 
sionary interests, and the Subordinate Judge had a 
discretion to make a declaratory order under that 
section, in the same way as such an order might be 
granted against a widow dealing wrongly with pro- 
perty which she held for a life estate. 

A. M. Dunne , for the respondents, contended that 
the appellants were not entitled to a declaratory 
decree. They might have applied for revocation 
direct to the probate jurisdiction ; but such an appli- 
cation would, having regard to the previous decision 
of the District Judge, have been held to be barred 
by section 13 of the Civil Procedure Code, and they 
should not be allowed to obtain in this suit what they 
could not have obtained in the District Court under 
Act Y of 1881. 
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But the suit was barred under section 13 of the 
Civil Procedure Code by the decision of the District 
Judge. Though there was no definition of “ suit ” in 


(1) (1884) I. L. R. 11 Calc. 301 ; (4) (1896) I. L. R. 21 Bora. 563. 

L. R. 12 I. A. 23. (5) (1911) 15 C. W. 1021. 

(2) (1893) I. L. R. 20 Calc. 888. (6) (1884) I. L. R. 8 Mad. 219 ; 

(3) (1897) I. L. R. 25 Calc. 354. L. E. 12 I. A. 16. 
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1916 the Code or in tlie General Clauses Act, the proceed- 
Sheopaksan before the District Court assumed the form of a 
Singh suit under the Civil Procedure Code with its incidents ; 
Ramnandan and was substantially a suit; see sections 4, 54, 62 and 
SiNni' ^ ^ >r0 * jate ail< ^ Administration Act (Y of 1881) 

The issue as to the pedigree was necessary for the 
judge to determine. That he was then exercising 
probate jurisdiction was not material: see section 12 
of the Civil Procedure Code 1882. He was a “com- 
petent Court” and his jurisdiction extended to the 
matter of the suit : see explanation (6) to section 13. 
Section 15 was therefore inapplicable. More Courts 
than one may be competent to entertain a suit: 
see sections 15 and 16 (a). The only object of the 
present suit was to obtain a declaration which would 
enable the appellants to obtain a revocation of probate 
under section 50 of Act Y of 1881. Reference was 
made to Pittapur Baja v. Buchi Sitayya (1). The 
English cases were not wholly in point : so far as 
they are applicable they support the respondents. 
Barrs v. Jackson (2), Spencer v. Williams (3), 
and Concha v. Concha (4) were cited, of which the 
last named case was distinguishable since the deter- 
mination of the question there, was not necessary for 
the decision of the Probate Court. 

Be Gruyther K. C , in reply, referred to Gopal 
Mandar v. Padmcinund Smith (5) as showing con- 
clusively that the Probate Court was not competent to 
try the present suit. 

The judgment of their Lordships was delivered by 

March 16 . Sir Lawrbnce Jenkins. This is an appeal against 
a decree of the High Court at Calcutta, dated the 

(1) (1884) I. L. K. 8 Mad. 219. (4) (1886) L. R, 11 A. C. 541. 

(2) (1845) 1 Phill 582. (5) (1902) I. L. R. 29 Calc. 707 ; 

(3) (1871) L. U. 2 ?.■& D. 230, 235. L. R. 29 I. A. 196. 
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19tli April. 1910. reversing the decree of the Subordi- 
nate Judge of the First Court, Mozufferpur, dated the 
21st December, 1907. 

The expressed purpose of the litigation is to obtain 
a declaration that the plaintiffs are the next rever- 
sioners to the estate of Babu Bachu Singh according 
to Hindu law, and, as such, entitled to apply for a 
revocation of probate. 

The facts may be shortly stated. On the 12th 
November, 1899, Bachu Singh died, leaving two 
widows, the defendants Musammat Ram Radian 
Kunwar and Musammat Ram Kisliori Kunwar, but no 
male issue. On the 22nd September, 1902, the defend- ' 
ant Ram Nandan Singh applied in the Court of the 
District Judge of Mozufferpur for probate of a writing 
alleged by him to be the last will of Bachu Singh. 
In that writing he is described as Bachu Singh’s 
Tcartapu tra. 

The two widows, though heiresses of the deceased 
Bachu Singh, did not oppose the application. Caveats, 
however, were lodged by three groups of persons, and 
the plaintiffs in this suit were the members of one of 
these groups. There thus arose a contention as to 
the; •grant of probate, and the proceedings thenceforth 
' ok, as nearly as might be, the form of a suit according 
to the provisions of the Code of Civil Procedure, in 
which the petitioner, Ram Nandan Singh, was the 
plaintiff, and tlie plaintiffs in this suit, with others, 
were the defendants. In due course issues were 
framed, and they raised the two material and essential 
questions : first whether the present plaintiffs, as 
persons by whom the caveat had been entered, had, as 
it was termed, any locus standi to oppose the appli- 
cation for probate ; and, secondly , whether the will 
propounded was the genuine and duly executed will of 
Bachu Singh. 
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After evidence, oral and documentary, it was held 
on the first issue that the caveators had failed to prove 
their interest, and on the second issue that the will 
was proved. In accordance with this finding, it was 
ordered that “probate be granted to Ram Nandan 
Prashad Singh, petitioner, executor.” 

From the order sheet it appears that Ram Nandan 
was held to be an executor by implication. The 
present plaintiffs preferred an appeal to the High 
Court. The appeal was heard and dismissed with 
costs on the 8tn February, 1905 . No appeal was 
preferred to His Majesty in Council. But on the 
7th August, 1905 , the present suit was instituted in the 
Court of the First Subordinate Judge of Mozufferpur. 
The plaint states the material facts save that it 
erroneously alleges that letters of administration 
with the will attached were granted to Ram Nandan. 
It is then averred in paragraph 9 as follows : — 

u These plaintiff have been advised that so long as these letters of 
administration are in force they have no claim to the reversionary right 
to the estate of the deceased ; and, furthermore, that they cannot apply 
for the revocation of the said letters of administration until what time 
they obtain a declaratory decree from the Civil Court to the effect that 
they are the nearest reversioners according to Hindu law of the deceased 
Bachu Singh, and therefore entitled to his estate in ease of an intestacy 
-after the death of the defendants second party.” 

The defendants second party were the two widows. 
The prayer of the plaint, as originally framed, was in 
these terms : 

<; that it be declared that the plaintiff, are the next reversioners to the 
estate of the late Babu Bachu Singh according to Hindu law.” 

By a subsequent and significant amendment these 
words were added, 

“ and as such are entitled to apply to the Probate Court to get the probate 
or letters of administration granted to Ram Nandan Singh revoked.” 

Before the hearing Musammut Ram Radian Kim war 
died, and by an order of the 4th February, 1907, 
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lie i co-widow was substituted iu lier place as legal 1916- 
representative. Shs^ah 

Ou tlie 6th November the following issues were Sisgh 

framed : Ramnandan 

1st. Is the suit maintainable ? Pbasad 

2nd. Is the suit barred by section 13 of the Code of Civil Procedure ? Singh. 
3rd. Is the suit bad for non-joinder of parties ? 

4th. Is the suit barred by limitation ? 


5th. Are the plaintiffs the nearest reversionary heirs of Rup Narayan 
Singh, alias Bachu Singh ? 

6th. Is the defendant Mo. 1 the kartaputra of the said Rup Narayan 
Singh '? 

On these issues the findings of the Subordinate 
Judge were in the plaintiffs’ favour, and by the decree 
it was declared that the plaintiffs were the c/otias of 
and reversioners to the estate of Babu Bachu Singh. 
In the plaint there was no prayer as to their gotiaship. 

An appeal to the High Court was preferred by 
Ramnandan Prashad Singh. It succeeded on the 
ground that the suit was barred by the rule of res 
judicata. But though the High Court held that the 
case was governed by section 13 of the Code of Civil 
Procedure, it tried the issue, which, in that view, was 
withdrawn from its consideration by the terms of the 
section. 

From this decree the plaintiffs have preferred the 
present appeal. 

The contest before their Lordships has been con- 
fined to the two issues : — 

1st. Is the suit maintainable ? 

2nd. Is the suit barred by section 13 of the Code 
of Civil Procedure ? 

The first of these problems takes the more specific 
form of an enquiry whether in the circumstances of 
this case the plaintiffs are entitled to claim from the 
Court a mere declaratory decree of the character 
proposed. 
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The Court’s power to make a declaration without 
more is derived from section 42 of the Specific Relief 
Act. and regard must therefore be had to its precise 
terms. It runs as follows : — 

“ Any person entitled to any legal character, or to any right as to any 
property, may institute a suit against any person denying, or interested 
to deny, his title to such character or right,, and the Court may in its 
discretion make therein a declaration that he is so entitled, and the 
plaintiff need not in such suit ask for any further relief : Provided, that no 
Court shall make any such declaration where the plaintiff, being able to 
seek further relief than a mere declaration of title, omits to do so.' 1 

A plaintiff coming under this section must, there- 
fore, be entitled to a legal character or to a right as to 
property. Can these plaintiffs predicate this of them- 
selves? Clearly not ; and this is, in effect, stated in 
the plaint, where they described themselves as entitled 
to Bacliu Singh’s estate in case of an intestacy after 
the death of the defendant widows (para. 9). 

But as things stand there is no intestacy : Bacliu 
Singh's will has been affirmed in a Court exercising 
appropriate jurisdiction, and the propriety of that 
decision cannot in the circumstances of this case 
be impugned by a Court exercising any other 
jurisdiction. 

It is not suggested that in this litigation the testa- 
mentary jurisdiction is, or can be, invoked, and yet 
there can be no doubt that this suit is an attempt to 
evade or annul the adjudication in the testamentary 
suit, and nothing more. 

This is apparent from the plaint, from the amend- 
ment made in the High Court after Ramnandan had 
died, and from the very circumstances of the case. 

This use of a declaratory suit illustrates forcibly 
the warning i nSree Narain M itter v. Kishen Soondry 
Dassee (1) where it was said : 

“There is so much more danger in India than here of harassing and 
(1) (1872) L. E I. A. Sup. Vol. 149, 162. 
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vexatious litigation that the Courts in India ought to be most careful that 
mere declaratory suits be not converted into a new and mischievous source 
of litigation.” 

Here, however, no question of discretion arise? ; the 
suit fails at the very outset, for the plaintiffs, while 
the will stands, as stand it must for the purposes of 
this suit, are not clothed with a legal character or 
title which would authorise them to ask for the declar- 
atory decree sought by their plaint. The suit, there- 
fore, should be dismissed because it is misconceived and 
incompetent. 

Some reference was made in the course of the 
argument to a reversioner’s right to sue where a widow 
with the particular interest was committing acts of 
waste to the prejudice of those who might succeed to 
the inheritance on her death. But such a position of 
necessity assumes the absence of an immediate and 
absolute testamentary disposition. 

In this connection there is an instructive comment 
in Kathama Natchiar v. Dorasinga Tever (1) where it 
was said in reference to such suits : 

“ Suits of that kind form a very special class, and have been entertain- 
ed by the Courts ex necessitate rei. It seems, however, to their Lordships 
that if such a suit as that is brought it must be brought by the reversioner 
with that object, and for that purpose alone, and that the question to be 
discussed is solely between him and the widow ; that he cannot, by bring- 
ing such a suit, get, as between him and a third party, an adjudication of 
title which he could not get without it.” 

There has been much discussion at the Bar as to the 
application of the plea of res judicata as a bar to this 
suit. In the view their Lordships take, the case has 
not reached the stage at which an examination of this 
plea and this discussion would become relevant. But 
iu view of the arguments addressed to them, their 
Lordships desire to emphasise that the rule of res 
judicata , while founded on ancient precedent, is 
dictated by a wisdom which is for all time. 

(1) (1875) L. S. 2 I. A. 169, 191. 
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11 - It hath been well said, 5 declare 1 Lord Coke, 1 interest reipuhlim ut 
sit finis litium , otherwise great oppression might be done under colour and 
pretence of law. 1 ” — (6 Coke, 9 a.) 

Though the r ale of the Code may be traced to an 
English source, it embodies a doctrine in no way 
opposed to the spirit of the law as expounded by the 
Hindu commentators. Vijnanesvara and Nilakantha 
include the plea of a former judgment among those 
allowed by law, each citing for this purpose the text of 
Katyayana, who describes the plea thus : “ If a person 
though defeated at law sue again he should be 
answered, ‘ You were defeated formerly. This is 
called the plea of former judgment.” (See “ The 
Mitakshara (Vyavahara),” JSk. II, ch. i, edited by J. R. 
Gharpure, p.Tl, and “ The Mayuka,” Ch. L, sec. 1, p. 11 
of Mandlik’s edition.) 

And so the application of the rule by the Courts in 
India should be influenced by no technical considera- 
tions of form, but by matter of substance within the 
limits allowed by law. 

Their Lordships have not failed to observe that 
Ram Nandan Prasliad Singh died before the hearing 
in the High Court, but they refrain from pronouncing 
any opinion as to its legitimate consequence in this 
suit, for this formed no part of the- discussion before 
them. They have dealt with this litigation, as it was 
presented to them, apart from the possible effect of 
Ram Nandan’s death. 

Their Lordships will, therefore, humbly advise His 
Majesty that the appeal should be dismissed. The 
appellants will pay the costs of such of the respondents 
as have appeared. 

Appeal dismissed. 

Solicitors for the appellants : T. L. Wilson & Co. 

Solicitors for the respondents 1 and 2 : Greenfield 
<$• Cradcnall. 
j. v. w. 
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RAM PARKASH DAS 

v. 

ANAND DAS. 

[ON APPEAL MOM THE HltiH COURT AT FORT WILLIAM IN BENGAL.] 

Hindu Laic — Endowment — Nature, object , custom and practice of muth or 
asthal — Right of succession as Mahant, custom of — Mahant appointing 
a married man and father of children to be Mahant — Abdication bg 
Mahant of his functions — Right of his senior chela to succeed him. 

In this appeal the question was whether the appellant who claimed to- 
be senior chela of the first respondent, the late mahant who had retired, or 
the second respondent who claimed to have been appointed by him, was. 
entitled to succeed him as the mahant of the Patepur asthal or muth. On 
this question their Lordships of the Judicial Committee held (reversing on 
the evidence the decision of the High Court) in favour of the appellant, 
mainly on the ground that the second respondent was a married man who 
had not on initiation renounced his worldly ties and the begetting of 
children, and was not an ascetic or bairagi chela , but was disqualified from 
holding the office of mahant. 

As to the nature, object, custom, and practice of such a religious 
institution, Sammantha Pandara v. Sellapipa Chitti (1) was referred to. 

The question as to who had the right to succeed to the office of mahant 
depended, according to the well-known rule in India, not on the general 
customary law, but upon the custom and usage of the particular muth. 

Mahant Ramanooj Doss v. Mahant Debraj Doss (2), Greedharee Doss v. 
Nundkissore Doss (3), Muttu Ramalinga Setupati v. Perianayagum 
Pillai{i), and Raja Vurrnah Valia v. Ravi Vurmah Kunlii Kutii (5)- 
referred to. 

e Present : Viscount Haldane, Lord. Shaw, Sir John Edge axi> 
Mr. Ameer All 

(1) (1879) I. L. R. 2 Mad. 175, 179. (4) (1874) L. R. 1 I. A. 209, 228. 

(2) (1839) 6 S. D. A. (Beng.) 262. (5) (1876) I. L. R. 1 Mad. 235 ; 

(3) (1867) 11 Moo. I. A. 405, 428. L. R. 4 I. A. 76, 82. 


P.CP 

1916 

March 16,, 
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On the question as to the second respondent being a married man, on 
which the Courts below had differed, their Lordships were of opinion that 
the verdict given by the Subordinate Judge who had the advantage of 
seeing and hearing the witnesses, could noc be lightly set aside, especially 
as that Judge was also presumably acquainted with the manners and 
customs of the people among whom such a transaction was alleged to have 
occurred. There were, moreover, no sufficient grounds stated by the High 
Court for disturbing that verdict. Having themselves investigated the 
facts, their Lordships held that the rule — of attaching weight to the opinion 
of the Judge of first instance — could not safely be departed from in the 
present case. 

Though the deeds appointing the second and third respondents to be 
successively maliants were ineffective, the former being not competent to 
hold the office, and Lie latter having died, the first respondent could not, in 
their Lordships’ opitiion, be considered to be still the mahant. He had 
abdicated all his functions, and had himself retired from the office. A 
mahant was not only a spiritual preceptor, but a trustee in respect of the 
asthal. He had by appointing a married man and father of children to the 
office consented to a violation of those vows of asceticism and celibacy 
which it was his duty as a trustee to maintain and protect. His abdication 
must therefore be accepted as a fact in the case. A vacancy in the office 
had therefore been created which under the circumstances would devolve 
upon the appellant who was found to be senior chela and was not alleged 
to be incompetent to be mahant. 

Appeal 39 of 1914 from a judgment and decree 
(26th August 1910) of the High Court at Calcutta, 
■which reversed a judgment and decree (16th June 
1909) of the Court of. the Subordinate Judge of 
Mozufferpur. 

The plaintiff was the appellant to His Majesty in 
Council. 

The suit which gave rise to this appeal was brought 
to establish the title of the plaintiff to the office and 
position of mahant of Asthal Patepur, a religious ins- 
titution in the Mozufferpur district, and to the pro- 
perties appertaining thereto which were of consider- 
able value. 

The plaintiff, Ram Parkash Das, claimed to be the 
senior chela or disciple of Anand Das the first 
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defendant wlio had held the mahan tship from 1866 1916 

until 1897 when he resigned it; but his claim was r am 

wholly denied by the defendants, who asserted that 5>A p A ASH 

he was the chela of one Baloram Das, and had never v . 

had any connection with Asthal Patepur : and the Akand Das ' 
question whether the plaintiff was or was not the 
senior chela of Anand Das was the principal issue in 
the suit, and in this appeal. 

The plaintiff also claimed that by the custom of the 
institution he was entitled as such senior chela to 
succeed to the mahcmtship on the death or resignation 
of the first defendant. This was also denied by the 
defendants who alleged that the true custom was that 
the mahant for the time being had the right to appoint 
any one of his bairagi or ascetic chelas to succeed 
him. Anand Das had, by a will dated 24th June 1890, 
appointed the second defendant Ram Partab Singh 
alias Ragliunandan Das, who was his brother’s son to 
succeed him as mahant ; and by a deed dated 14th May 
1897 had resigned the office, and purported to constitute 
the second defendant as his successor thereto on cer- 
tain conditions, and had made over all the properties 
to him. An ekrarncima dated 6tlx August 1904 had also 
been made between the defendants by which it was 
agreed that the third defendant Bhagwat Singh, alias 
Bhagwat Das, who was the brother of the second 
defendant, should succeed the latter in the office of 
mahant. 

The - plaintiff denied the validity in any event of 
these arrangements, alleging that the second and third 
defendants were not chelas of Anand Das, and not even 
bairagis, the second defendant being a married man 
with children, and the third resj>ondent being a leper, 
and on these grounds, and also as being blood relations 
of Anand Das were both disqualified from holding the 
office of mahant. These allegations were, however, in 
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turn denied by the defendants who all supported 
Anaud Das’ claim. 

The suit was brought on 10th December 1906, and 
was framed in the alternative praying for a declaration 
that the plaintiff was the senior chela of Anand Das, 
and as such was entitled to succeed to the mahantship 
and the .properties, or, if it were found that Anand Das 
had in fact resigned the office and given up possession, 
of the properties, that the plaintiff might be put in 
possession thereof. The plaint also prayed that the 
will, the deed of 14th May 1897, and the ekrarnama of 
the 6th August 1904 might be held to be fraudulent and 
void, and that the two last named might be cancelled. 

The facts and evidence in the case will be found 
fully stated and discussed in the judgment of their 
Lordships of the Judicial Committee. 

The Subordinate Judge held that the plaintiff was 
the senior bairagi chela of the first defendant; that 
the custom of succession alleged by the plaintiff was 
proved and he was entitled to succeed in preference 
to the second and third defendants though they 
were both chelas of Anand Das ; that the second 
defendant was a married man and had begotten 
children after his initiation, and he therefore was not 
a bairagi chela at all and was therefore not qualified 
to hold the office of mahant ; that the will, the deed 
of 1897 and the ekrarnama of 1904 were collusive and 
void ; and that Anand Das had relinquished the office 
of mahant , and was not competent to transfer his 
life-interest .in it to the other defendants. His decree 
was that the plaintiff was entitled to the office and 
properties subject to certain provisions for the main- 
tenance of Anand Das. 

Prom that decision the defendants appealed, and the 
High Court (Brett and Vincent JJ.) reversed the 
decree of tlie Subordinate Judge, and dismissed the 
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suit with costs. The judgment summed up their 
conclusions as follows : — 

u In the first place we disagree with the Subordinate Judge and find 
that the story told by the plaintiff of his joining the Patepur Asthal as a 
chela is incredible in itself and has not been satisfactorily proved. The Anand Da?. 
account given of his initiation appears to be false as the day which he 
fixed for the same was a day of mourning at the Asthal. There is 
practically no evidence to prove his connection with the Asthal from 
April 4th 1884 when he says he was initiated up to February 1890 when 
he says he went away on pilgrimage and to study Sanskrit. The story 
told by him of the period intervening between February 1890 and October 
1897 when he says he returned to the Asthal is not corroborated, and his 
statement that during that period he came back from time to time to 
Patepur for funds, does not strike us as probable. His story that from 
October 1897 to July 1904 he was at the Asthal and was not aware that 
defendant No. 2 had been appointed mahant , is in our opinion not probable 
and not established by the evidence. 

“ On these grounds alone his suit will fail. 

u On the other hand, we find that the defendants have fully established 
their case that under the custom prevailing in the Patepur Asthal the 
reigning mahant has power to select any one of his chelas whom lie thinks 
most suitable for appointment as his successor, and the senior chela at the 
time of initiation has no prior right or claim to succeed. That a deed of 
appointment (mahanfci deed) is drawn up and duly registered and that after 
that has been done, the chela selected to succeed is duly installed as mahant 
by the gift of pagri and ckadar , &c., in the presence of assembled mahants 
and leading residents of the neighbourhood. We further find that there 
is no custom by which blood relations of a mahant are debarred from 
being selected to succeed him or from being appointed as mahants. 

u We find that defendants Nos. 2 and 3 were duly initiated as chelas 
of Anand Das and that they were hairagi chelas and not grihast (secular) 
chelas . We think the evidence offered to prove that the defendant No. 2 
is a married man is altogether inconclusive.” 

On this appeal, 

A . M. Dunne, for the appellant. 

Sir William Garth and B. Dube, for the respond- 
ents. 

The arguments were entirely on the facts which 
will be found discussed and dealt with in the judg- 
ment of the Judicial Committee. 
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For the law on the subject, which was not in 
dispute, the following cases were cited by counsel 
for the appellant : — 

As to the origin and object of a mulh as an 
institution of a religions character, Sammantha 
Pandara v. Sellappa Chetti (1) per Sir 0. Turner C.J. 
was referred to. As to the evidence and mode of 
proof of custom as to the succession, reference was 
made to Greedharee Doss v. Nund Kishore Doss (2) 
per Lord Romilly, Muttu Ramalinga Setupati v. 
Perianayagum Pillai (3), Raja Vurmah Valia v. 
Ravi Vurma Kunhi Kutty (4), Janoki Debt v. Gopal 
Acharjya (5), Genda Pari v. Chat ar Puri (6), Rama - 
lingam Pillai v. Vythilingam Pillai (7), Bhagaban 
Ramanuj Das v. Ram Praparna Ramanuj Das (8), 
and Sitapershad v. Thakurdas (9). [Lord Shaw 
referred to Mahant Ramanooj Doss v. Mahant 
Dsbraj Doss (10).] 

The judgment of their Lordships was delivered by 

Lord Shaw. This is an appeal from a judgment 
and decree of the High Court of Judicature at Fort 
William in Bengal, dated the 26th August, 1910, rever- 
sing a judgment and decree ’of the Second Subordinate 
Judge of Mozufferpore, dated the 16th June, 1909. 

The question in the appeal has reference to the 
office and rights of a mahant of an asthal , known as 
the Patepore Asthal, in the district of Mozufferpore. 

(1) (1879) I. L. R. 2 Mad. 175, 179. (7) (1893)1. L. R. 16 Mail. 490, 498 ; 

(2) (1867) 11 Moo. I. A. 405, 428. L. R. 20 I. A. 150, 154. 

(3) (1874) L. R. 1 I. A. 299, 228. (8) (1895) I. L. R. 22 Calc. 843 ; 

(4) (1876) I. L. R. 1 Mad. 235, 251 ; L. R. 22 I. A. 94. 

L. R. 4 I. A. 76, 83. (9) (1879) 5 C. L. R. 73, 79. 

(5) (1882)1. L.R. 9 Calc. 766, 771 ; (10) (1839) 6 S. D. A. (Ben.-.) 

L. R. 10 I. A. 32, 37. 262, 268. 

(6) (1886) 1. L. R. 9 All. 1, 8 ; 

L.R. 13 I. A. 100, 105. 
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There are rival claimants to this office in the person of 1916 
the plaintiff and of the defendant No. 2. The defend- p AM 
ant No. 1, An and Das, was the mahant of the Patepore Pa ^ ash 
A sthal. By written documents and by his actings he ». 
has, as will be afterwards found, abdicated. But in Anand t:>as ' 
this litigation he supports the claim of defendant 
No. 2, in whose favour he has granted those deeds 
which will be hereafter referred to. The asthal is one 
of some importance, and is stated to have a revenue of 
50,000 rupees a year. 

An asthal, commonly known in Northern India as 
a math , is an institution of a monastic nature. It is 
established for the service of a particular cult, the in- 
struction in its tenets and. the observance of its rites. 

The followers of the cult and disciples in the institu- 
tion are known as chelas ; the chelas are of two classes 
i — celibate and non-celibate. In the asthal now being 

dealt with, the religious brethren were the bairagi or 
celibate chelas ; the lay brethren were girhast or 
householder chelas. The mahant must, by the custom 
of the math, be a bairagi or religious chela. The 
mahant is the head of the institution. He sits upon 
the gacldi ; he initiates candidates into the mysteries 
of the cult ; he superintends the worship of the' idol, 
and the accustomed spiritual rites ; he manages the- 
property of the institution ; he administers its affairs;: 
and the whole assets are vested in him as the owner 
thereof in trust for the institution itself. Upon his 
> deatlx or abdication he is succeeded by one of the 

bairagi chelas. These bairagi chelas are, as stated, 
celibates; or if they have ever been married they 
must, prior to their initiation as bairagi chelas , have 
renounced their wives and families and have con- 
formed to the practice of the math. This practice is 
ascetic: it involves a separation from all worldly 
wealth and ties, and a self-dedication to the services 
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and rites of the asthal. (See, e.g., Wilson’s Religious 
Sects of the Hindus , pp. 51, etc.) 

u Pious persons endow the schools with property, which is vested in 
the preceptor for the time being, and a home for the school is erected and a 
mattara constituted ” : Sammantha Pandara v, Sellappa Chetti (1), 

It is, however, the rule that this property is held 
by the mahant as its owner, and the succession to him 
in such property follows with tire succession to the 
office. The nature of the ownership is, as has been 
said, an ownership in trust for the muth or institution 
itself, and it must not be forgotten that although large 
administrative powers are undoubtedly vested in the 
reigning mahant, this trust does exist, and that it must 
be respected. 

The question as to who has the right and office of 
mahant is one, in their Lordships’ opinion, which, 
according to the well-known rule in India, must de- 
pend upon the custom and usage of the particular 
muth or asthal. Such questions in India are not 
settled by an appeal to general customary law; the 
usage of the particular muth stands as the law there- 
for. 

It appears [ Mahant Ramanooj Doss v. Mahant 
Del) raj Doss (2)] that the muths are — 

u of three descriptions, namely, mourood , punchaiti and halcimi , that in the 
first the office ot chief mahant was hereditary, and devolved upon the chief 
disciple of the existing mahant , who, moreover, usually nominated him as 
bis successor ; that in the second the office was elective, the presiding 
mahant being selected by an assembly of mahants ; and that in the third the 
appointment of presiding mahant was vested in the ruling power” (presu- 
mably the civil power), ’ L or in the party who endowed the temple. 1 ’ 

The case cited was interesting, and the report pro- 
ceeds : — 

'■ Mr. Money then directed the pundit of the Sadder D.jwanny Adawlnt 
to state what was the law of the shastras in regard to the appointment of a 
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presiding mahant of a muth or temple called ‘ mouroosi 1 ; whether the 
principal disciple of the last mahant should succeed, or whether the exist- 
ing maha.nf, was competent to appoint whom he pleased from among the 
body of his disciples ? 

a The reply of the pandit was as follows : Under the circumstances 
stated in the question, the principal chela or pupil is entitled to succeed on 
the death of the presiding mahant of a mouroosi or hereditary muth. If 
the principal pupil be personally unfit to succeed, or be disqualified by any 
of those causes which, according to the shastras , are sufficient for such dis- 
qualification, then in that case the presiding mahant should, during his life- 
time, select one properly qualified from among his pupils to succeed him. 
The person so selected will succeed.” 

Alongside of this report should be placed the view 
of Sir Charles Turner in Sammantha Pandara v. 
Sellappa Chetti (1) to this effect : — 

“The preceptor, the head of the institution, selects among the affiliated 
disciples him whom he deems the most competent, and in his own life-time 
instals the disciple so selected as his successor, not uncommonly witli some 
ceremonies. After the death of the preceptor the disciple so chosen is 
installed in the gaddi , and takes by succession the property which has 
been held by Ills predecessor.” 

Their Lordships are of opinion that the language 
last quoted cannot be taken in any sense as a statement 
of the general law of India. Any contention to that 
effect would indeed not be in accordance with Sir 
Charles Turner’s own views, he having made this 
plain in the succeeding passage of his judgment : — 

u We do not, of course, mean to lay down,” said he, u that the property 
may not in some cases be held on different conditions and subject to different 
incidents.” 

It in short may rank as one of the varieties of cir- 
cumstance and tenure whose adoption or rejection 
will fall to he determined by the usage and custom of 
the muth . . 

That this forms the controlling rule with regard to 
the right to the office of mahant may now be consi- 
dered as having been conclusively settled by authority. 
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(1) (1879) 1. L. R. 2 Mad. 175, 179. 
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In Qreedharee Doss v. Nandkissore Doss (1), Lord 
Romilly so put it, observing “that the only law of 
these mahants and their offices, functions, and duties 
is to be found in custom and practice, which is proved 
by testimony.” More recent authorities, such as 
Muttu Ramalinga Setupati v. Pertanayagum Pillai 
(2) and Raja Vurmali Valia v. Ravi Vurmah Kunhi 
Kutty (8), confirm this proposition, with the explana- 
tion which their Lordships think it right here to 
repeat, given by Sir Barnes Peacock as Chief Justice 
of Bengal, and cited with approval in the case last 
mentioned to the following effect: — 

“Numerous cases have been cited fco show what was the usage, but the 
law to be laid down by this Court must be as to what is the usage. of each 
mahantee . We apprehend that if a person endows a college or religious 
institution, the endower has a right to lay down the rule of succession ; 
but when no such rule has been laid down, it must be proved by 
evidence what is the usage, in order to carry out the intention of the 
original endower. Bach case must be governed by tiie usage of the parti- 
cular mahantee 

As between the rival claimants to this mahantship 
the situation is as follows : The plaintiff maintains the 
broad proposition that according to the custom of this 
math the succession falls to the eldest or senior (that 
is, earliest inducted) bairagi chela ; that it so falls as 
of right; and that this right of succession cannot be 
defeated by any deed or deeds executed by the reign- 
ing maliant. If this be correct there is an end to the 
claim, so it is maintained, of defendant No. 2. 

Upon the other hand defendant No 2 maintains 
that there is no such absolute right of succession ; 
that there are deeds in existence under the hand of 
An and Das, the then reigning maliant , which transfer 
to and vest in him, the second defendant, the mahant- 
ship; and that, the question of succession being thus 

(1) (1867) 11 Moo. I. A. 405, 428. (3) (1876) I. L. R. 1 Mad. 235; 

(2) (1874) L. R. 1 1. A. 209, 223. L. R. 4 I. A. 70 82. 
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settled, the defendant No. 2 is now in office under a 
right — which is not defeasible by any right in the 
plaintiff as alleged senior chela. 

Their Lordships have considered deeds executed 
by predecessors of the parties in the years 1832, 1854, 
and 1866 respectively. As between the propositions (i) 
that the choice of .the reigning mahant must pi’evail, 
and (ii) that the right of the senior bairagi chela must 
prevail, their Lordships are not prepared to affirm that 
either proposition is upon those deeds made out. In 
the first place, language, apparently of selection, is 
used ; but in the second place, the person selected is 
in each case the senior bairagi chela for the time being. 
And there is in the evidence an apparent admission of 
the right of the senior chela to the office. Lastly,, 
there is no instance given either in the documentary 
or oral evidence of a senior chela having been super- 
seded by virtue of the selection of another by the 
mahant for the time being. In the view taken by 
their Lordships, it is unnecessary to come in this case 
to a decision upon this issue. 

For, in their Lordships’ opinion, such an issue is 
superseded by issues of fact. Those issues are of 
undoubted difficulty. They are the subject of extreme 
conflict of testimony. The number and width of the 
topics in dispute are rare even in questions of disputed 
fact coming from India. These topics may, however, 
be conveniently ranged in two divisions. 

The first question is whether defendant No. 2, the 
nominee of Anand Das under the deeds now to be 
mentioned, is competent to be mahant of this asthal. 
This competency is challenged: if the challenge be 
sound he cannot succeed. 

The second question is, is the plaintiff a bairagi 
chela of this math? His entire life history, vouched 
by himself and others, is challenged as a tissue of 
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falsehood. If this challenge be sound the plaintiff 
cannot succeed. 

What would happen if both of these challenges 
were sound or both were unsound their Lordships 
need not consider, as they have come to a definite 
conclusion that the one challenge succeeds and the 
other fails. 

Before, however, the investigation is entered upon, 
it may be convenient and proper that the following 
general observation should be made. Their Lordships 
have had the duty, in view of the reversal of the judg- 
ment of the Subordinate Judge by the High Court, of 
considering for themselves the entire body of the 
evidence in the case. They desire to record that in 
their opinion the Subordinate Judge has dealt with 
this complex and onerous case witli much care, and 
that, although they differ from him in one or two 
particulars, his conclusions appear to the Board to be 
stated with clearness and with, cogency ; and they 
think it right also to say that there does not appear 
to be any ground for the reflection made in the judg- 
ment of the High Court that the Subordinate Judge 
Iras displayed in any portion of his judgment or has 
been in any particular moved by either partiality 
or bias. 

Upon the first question, the objection taken to Ram 
Partab Singh, the second defendant, is that he is a 
married man, the father of a son and daughter, one 
at least of these children having been born since he 
became, or is alleged to have become, mahant. 

This enquiry into the domestic relations of the second 
defendant is of course on an issue which is funda- 
mental. For the proposition cannot be denied that, 
even trpon the assumption that a right of selection did 
exist on the part of the mahayit as among the bairagi 
chelas, the nomination must fall upon one who is 
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competent to hold his important sacred office. For 
instance, the person chosen may be disqualified by 
reason of bodily deformity, of bodily disease such as 
leprosy, of disease of the mind, or of the leading of a 
life which is immoral or is inconsistent with the 
religious vows of the brotherhood. In all such cases 
-the nomination would be void. 

Among these disqualifications stands the contract- 
ing of marriage and the begetting of children. As 
already mentioned, initiation of a married man must 
be preceded by the entire and permanent separation 
from his wife and by the giving up of all worldly ties. 
On the question of marriage, which will afterwards 
be considered in this case, it is no part of the respond- 
ents’ case that defendant No. 2 was once married, but 
had relinquished those ties. The dispute of fact to be 
afterwards investigated is upon the broad question of 
whether he ever was, or, indeed, is now, a married man 
or the father of children. 

If this question be answered in the affirmative, 
disqualification attaches to that defendant ; he can 
never be mahant. And the deeds appointing him to 
that office or giving him any administrative rights, 
present or prospective, with regard to the maliantship 
are void. 

Was Ram Partab Singh a married man and the 
father of children ? 

No registers of marriages can be appealed to. The 
evidence given in the case is that of the plaintiff, who 
attended the marriage ceremony, which he describes ; 
of Kishen Das, who also gave evidence to this effect; 
and of Sitabullah Das. the mahant of a neighbouring 
asthal of Chainpara, who lent elephants and horses for 
the marriage procession. There is also the evidence 
of other witnesses, one of whom, Ajodliya, speaks to 
the defendant No. 2 having a wife, a son, and a 
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daughter, and swears to having seen his son some four 
or five years ago. There is some other evidence of a 
similar description. In short, if the case stood at 
that point, the fact of the marriage and of the existence 
of the wife and son and daughter would be beyond 
question. 

Their Lordships think it necessary to advert to this 
further point, which is of wide significance in regard 
to more than the present issue. The case for the 
plaintiff on this topic, as on nearly all others, is 
stated in the evidence with complete particularity, a 
particularity achieved in many instances in the course 
of an extended and meticulous cross-examination. 
The date of the marriage, for instance, is given ; the 
name of the family into which defendant No. 2 
married, and of his father-in-law, together with his 
residence and the present residence of wife and 
children, all are frankly given. It is further men- 
tioned that the ceremonial of marriage was the cause 
of expense to Anand Das, defendant No. 1, the then 
reigning mahant. Defendant No. 2, Ram Partab, was 
his nephew. All expenses were entered in the books 
of the asthal , and this expense would there appear. 
Furthermore, in a criminal case, to which reference 
will afterwards be made, it is alleged that Hainan Lai, 
who knew the circumstance, made a statement on oath 
that defendant No. 2 was married. The Magistrate 
who tried that case stated in his judgment that an 
admission of the marriage was made in the course of 
it. An offer was made in the present case to produce 
a copy of the statement of Hainan Lai, and that was 
resisted. Their Lordships are of opinion that the note 
of the admission made to the Magistrate in the 
criminal case was rightly rejected as by itself evidence 
of the fact recorded therein, and also that the objec- 
tion of defendant No. 2 to the production of a copy of 
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the evidence of Hainan Lai was justified in law. But 
the peculiarity of the case is this : Hainan Lai was in 
court while all this was going on ; he was acting as 
a legal representative of the defendants ; and he was 
not called by them to clear up the matter, or to deny 
that he made the statement alleged or to explain it. 
Their Lordships are not surprised that that circum- 
stance should have made a deep impression upon the 
mind of the Subordinate Judge as to where the truth 
upon this issue of fact really lay. 

The counter-case is that the whole of this story of 
the defendant No. 2’s , being a married man and the 
father of two children is a pure invention. The 
extraordinary circumstance is that, although places, 
events, and people have been named so openly and in 
such detail, and although the cross-examination on 
behalf of the defendants has in many instances elicited, 
overwhelming materials for exposing the falsehoods, 
if they were falsehoods, none of these materials were 
taken advantage of, and no such exposure is attempt- 
ed. No witnesses were brought from the village 
named to say that defendant No. 2’s wife and children 
do not live there. Her father, who had been openly 
named in the plaintiff’s evidence, is not cited. In 
short, the details elicited at great length in cross- 
examination of the plaintiff* for the purpose of testing 
his evidence are left just as he has placed them, 
without the people whose names afe put to him being 
brought forward to contradict in any particular the 
statements that he has made. To this case the answer 
made by defendant No. 2 is : “ My father-in-law ! my 
wife ! my children ! no such persons exist.” And the 
case is left there. 

As to the books, they have not been produced for 
any period which is critical in this case. It is admit- 
ted that the manager of the asthal, Raghunath, was 
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1916 responsible for tlielx* custody and accuracy. Had they 

Ram" been produced the absence of entries in them would, 

pxbkash if the defendants’ case be true, have completely 
' Das 

v ‘ confounded the plaintiffs allegations. The story 
Anand Das. which Raghnnath gives as to the hooks is, in their 
Lordships’ opinion, very unsatisfactory. He says that- 
they were destroyed or taken away by one Kamal 
Sabi Dewan. He assigns no possible motive for such 
an act ; Kamal is available as a witness, and is not 
called. 

Their Lordships do not go further into the evi- 
dence upon this subject, except to say that in face of 
the fact that conclusive evidence upon material parti- 
culars with regard to this issue having been available 
to the defendants and not led, their Lordships are not 
prepared to accept in lieu thereof general statements of 
belief on. the part of other witnesses to the effect that, 
so far as they know, the defendant No. 2 is not a 
married man, and that his conduct in representing 
himself and acting as mahant proves that he is not 
disqualified. 

Finally, upon this head their Lordships think it 
right to observe that upon a question of fact such as is 
now being investigated, the verdict given by the 
Subordinate Judge, who had the advantage of seeing 
and hearing the witnesses, cannot be lightly set aside, 
especially as that Judge was also presumably ac- 
quainted with the manners and customs of the people 
among whom such a transaction was alleged to have 
occurred. They must further remark that they see no 
sufficient grounds stated by the High Court for dis- 
turbing the verdict come to ; having themselves in- 
vestigated the facts, they are of opinion that the rule 
which applies — of attaching weight to the opinion of 
the Judge of first instance — cannot with safety be 
departed from in the present instance. 
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The result of this portion of the case is fatal to the 
claim of defendant No. 2. He cannot be mahant. 

He was the nephew of Anand Das, the reigning 
mahant, who was apparently determined to favour 
him. By a will dated the 24th June, 1890, he ap- 
pointed this nephew to succeed him. By a deed dated 
the 14th May, 1897, he resigned the office, and consti- 
tuted the second respondent as his successor. And . 
by an ekrarnama dated the 6th August, 1904, it 
was agreed between the uncle and nephew that the 
third respondent, another nephew and brother of the 
second respondent, should succeed the latter in the 
office of mahant. All these deeds, for the reason 
stated, are unavailing, and must be set aside. 

The deeds were in themselves, it may be added, 
of a peculiar character. The will stated that Ram 
Partab Das was senior chela and inter alia was 
competent to “perform the sheva of Takurji.” The 
mahant seven years afterwards, namely in 1897, trans- 
ferred the absolute ownership of the asthal and all 
the properties and goods thereof to Ram Partab, the 
nephew, as mahant , but with the reservation to Anand 
Das, the grantor, of an annuity of 12,000 rupees per 
annum, and with a declaration that Ram Partab should 
have — 

“ no right or power to do anything without my advice and consultation, 
with me, and shall keep himself under my governance and power in 
respect to the management of every form relating to the asthal 

while the closing paragraph declared — 

t; that without my consent and sanction he shall not be competent to- 
appoint and of his chelas as mahant. ” 

The ekrarnama seven years later, namely, in 1904, 
went a step further. The effect of this deed was that 
Ram Partab was to pay Anand Das — 

“ any amount of money which at any time I, the first party, may require 
for personal expenses. ” 
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Then occurs a clause to this effect — 

u As. L the seeotul party, generally keep unwell, therefore' I, the first 
party, with consent of the second party, have permitted the third party 
(another nephew) to perform the aradh of me, the first party* n 

The meaning of this is that, whereas according 
to law and custom the successor in the mahantship 
performs the religions rites attending the obsequies of 
his predecessor, an arrangement was come to by which 
this was avoided, and that vital rite was, so to speak, 
handed on ixist the second defendant and confided to 
his brother, the third defendant. Whether such a 
transaction with regard to a mahantship in India be 
competent and possible need not be determined, as in 
their Lordships’ opinion the whole deeds are void, in 
consequence of the disability by marriage of the second 
•defendant, Ram Partab. It is not unworthy of remark, 
however, that the fact of the marriage of Ram Partab 
and of tbis being known to Anand Das, might afford 
the only reasonable explanation yet offered for passing 
ever Ram Partab, seeing that the marriage of the latter 
would undoubtedly have incapacitated liim from 
performing the obsequies of bis uncle. There is no 
•evidence that Ram Partab’s state of health was 
.such as to create any incapacity. The inference, in 
short, is that the second defendant was married and 
the father of children, and that his uncle Anand Das 
knew it. It may be mentioned that the third defend- 
ant, it was admitted at the Ear, is dead. 

The second question in the case is, accordingly, 
whether the plaintiff answers this description and is 
a bairagi chela. The deeds founded on by the defend- 
ants having been declared invalid, and the second 
•defendant being incompetent to hold office, there is no 
■dispute that the eldest or senior chela must succeed 
to the mahantship. 

The plaintiff narrates the material circumstances 
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of liia life history in his own evidence. As the 
Subordinate Judge observes — 

he has been cross-examined very severely for several days, and he was 
asked questions relating to the minutest details of the asthal and its 
people and he has acquitted himself very creditably. He knows all the 
bairagis and servants of the asthal ; he knows every creek and corner of 
the asthal building ; he describes the room of the asthal in which he 
used to live. He names the mahants of other asthals , as well as their 
< chelas . He mentions the bandaras he attended with the defendant No. 1.” 

Their Lordships agree with the Subordinate Judge 
that no explanation has been given of the intimacy 
and unquestionable accuracy of the plaintiff with 
people, events, and affairs of the asthal, except upon 
the footing that he was initiated as one of the chelas 
thereof. 

The details are briefly these. When he was about 
10 years of age, the plaintiff went to bathe in the 
Ganges with his aunt and some women of his caste. 
The Ganges was only a distance of 6 or 8 miles from 
his native village. The story is that Anand Das had 
pitched his tent close to the river, and that the boy, 
after hearing the ringing of the hell, went and saw* 
the idol w T hich Anand Das had taken with him, and 
was asked by Lachmi Das whether he would become 
a hairagi; and that he agreed and stayed on. lie 
was in poor circumstances, and it was a rich asthal 
into which lie was to be initiated. His father a year 
afterwards came to the asthal and made enquiries, 
and consented to his continuing there. His initiation 
took place on the 4th April, 1884. He remained at the 
math till 1889. Being then 15 years of age, he w ? as 
sent to Ajodhya. In Ajodbya he received an educa- 
tion fitted to qualify him for his position as baii'agi 
chela, including instruction in the Sanskrit language. 
He returned to the muth in 1897. In the meantime 
he had paid occasional visits to the mahant Anand 
Das, who had made payments of the sums required 
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for his upbringing, all of which payments would, in 
the ordinary course, appear in the books of the asthal. 
From 1897 he remained in the asthal until the year 
190:1. In that year he was asked to sign as a witness 
the ekrarnama, which was the last of the series 
of documents above referred to, and under which 
defendant No. 2, had the mahantship confirmed to him 
by Anaud Das, his uncle, but under the peculiar 
reservations and conditions already referred to, and 
with, so to speak, a destination over in favour of 
his brother, the late defendant No. 3. This was the 
first deed, apparently, to which the plaintiff’s signature 
had been required. : : ; ^ ' 

It is beyond question that after the initiation of 
the plaintiff, and under what influences is not known, 
the defendant No. 1, Anand Das, made the resolve to 
attempt to bring his nephew or nephews into the suc- 
cession to the mahantship, and that he was not deter- 
red from this scheme even after he was aware that the 
defendant No. 2, Ram Partab, was married. The plain- 
tiff, however, stood in the way of this scheme, and if 
his signature could be obtained as witness to the ekrar- 
nama, this might have gone some way to the defeat of 
the plaintiff’s rights. 

Whether this story be on all points correct will 
never be ascertained : but this at least is true, that in 
1904, just about the time when the ekrarnama founded 
on the present case was, in fact, executed, the plaintiff 
brought a criminal suit in respect of the assaults com- 
mitted upon him on the occasion of his expulsion from 
the Patepur asthal , and the reason assigned by him for 
having been assaulted was the failure to sign an 
ekrarnama as a witness. The plaintiff succeeded 
before the Magistrate, and a conviction followed which 
was quashed on appeal. Tlieir Lordships do not think 
these proceedings to be relevant in this case. The one 
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important fact is that they were taken on a ground 
which is referable to the exectition of an ekrarnama, 
and they were taken by the plaintiff as a claimant to 
be a resident as of right in the asthal, from which he 
had been expelled. It should be added that the 
plaintiff’s account of his expulsion includes this — that 
he was deprived of the possession of his books and 
papers, including all the letters received by him from 
Anand Das, the mahcint , while he, the plaintiff, was 
absent receiving education at Ajodhya. 

By accident there have, however, been found two 
postcards, which are produced in this case. It is not ' 
seriously contended that these postcards are forgeries. 
In their Lordships’ opinion they are of importance. 
The first is dated the 6tli August, 1902, and is from 
Sukh Deo Das to the plaintiff, addressed thus : “ To 
Ram Parkash Das self,” and the address is given, 
“Asthan Patepur, thana Patepur, district Mozuffer- 
par.” The official post office stamps are: (i) “ Raj- 
nagar, 6th August, 1902 ” ; (ii) “ Mahuwa, 8th August, 
1902 ” ; and (iii) “ Patepur B., 9th August, 1902.” In 
this Sukh Das writes to the plaintiff ; — 

“ I had told you that I would write to you in case the Chandrika (a 
treatise on Sanskrit grammar) was being taught.” 

The second postcard is from Ambar Janardan 
Dasji to the plaintiff, Ram Parkash Das, and to Shyam 
Sundar Dasji. It is dated the 14th October, 1901. 
The address of Ram Parkash Das is given as “ The 
Asthan P. 0. and Thana of Patepur. There are several 
postmarks, one of which is “ Patepur.” The document 
asks : — 

u Are you prosecuting your studies or are you not ? Is Shyam Sundar 
Das prosecuting his studies or not ?” 

This accordingly is evidence tending to show that 
the plaintiff had studied in Ajodhya ; that he was 
known to have proceeded thence to the Patepur as thal. 



INDIAN LAW REPORTS. [VOL. XLIIL 

and that it was in that asthal that he had his postal 
address. The whole of this is inconsistent with the 
case of the defendants, which is a complete denial of 
the entire story told by the plaintiff or of the fact that 
he at any time was a resident, either by right or other- 
wise, in the Patepur asthal. 

On this part of the case one thing is extremely sug- 
gestive, — namely, that the later postcard was addres- 
sed jointly to the plaintiff and Shyam Bandar Dasji. 
This chela was in point of fact living at the asthal at 
the time the evidence in the present suit was being 
taken and “ for the last ten or twelve years.” He was, 
therefore, completely at the call of the defendants, and 
although weeks elapsed between the time when the 
plaintiff gave his evidence and they were called upon 
to give theirs, Shyam Sunclar Dasji was not produced 
as a witness. It must, in their Lordships’ opinion, be 
taken that, slender as this documentary evidence is, 
it and the circumstance of the not calling of Shyam 
Sundar strongly support the case of the plaintiff and 
strongly rebut that of the defendants. 

But the failure in the matter of evidence on the 
part of the defendants does not rest there ; as in the 
case of the marriage of the defendant No, 2, so in the 
case of the life history of the plaintiff, the fullest 
details are given, many of the points being elicited by 
the cross-examination on behalf of the defendants. In 
particular the plaintiff describes his own relations, 
stating that his father was alive and where he resides, 
and with regard to the various places visited season 
after season by the plaintiff, materials are piled up by 
which his story, if inaccurate, could have been con- 
founded, It is, however, left without an attempt to 
do so having been made. 

On this branch of the case also the evidence of the 
plaintiff is believed by the Subordinate Judge. It is 
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supported by the evidence of Sitabullali, a neighbour- 
ing mahant , who swears that Anand Das initiated the 
plaintiff in his presence ; and by that of Balkrishna 
Das. Both of these witnesses are also believed by the 
Subordinate Judge. With regard to the former no 
motive whatever can be suggested for his having 
perjured himself ; and the allegation as to his having 
asked a thousand rupees as a bribe from Raghunath 
Ja, the defendants’ manager, is rightly treated by the 
Subordinate Judge as false. It was said by Raghu- 
nath that the request was made in the presence of 
Gobind Das, and Gobind Das is not examined. 

As to Balkrishna, he is a hemp smoker, which is 
not uncommon, and he is a mendicant going from 
place to place according to the habits of chelas in that 
part of the world. The Subordinate Judge remarks 
on this topic that 

“ the lairagis , it appears, are beggars no doubt, but those who are true 
to their cult have a regard for truth, and they cannot be easily bribed 
to give false evidence.” 

Whether this be correct or not, their Lordships do 
not see any grounds in the evidence given for declin- 
ing to accept, as the Subordinate Judge did, the credi- 
bility of the witness. 

In reviewing the evidence, the learned Judges 
of the High Court were greatly moved by the view 
which they took that the story of the circumstances 
under which the plaintiff was-indnced to attach him- 
self to Anand Das in 1884 amounted to an allegation 
of kidnapping, and that the date stated for the initia- 
tion of the plaintiff would have clashed with a period 
of mourning for a relative of Anand Das. The date — 
it is many years ago — may have been erroneous by 
two days, and there is no reason why, if the case were 
false, a questionable date should have been named. 
The Board agrees with the conclusion of the Subor- 
dinate Judge on the point. 
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The Subordinate Judge dealt lightly with the 
allegation of kidnapping, and in the course of his 
judgment made the observation that 

“ people of other religious denominations are now and then heard c f 
enticing away minor children from custody of their 'awful guardians for 
making them converts of their own faith.” 

This observation was unnecessary. But their Lord- 
ships are surprised to find that the High Court deals 
with it as if it were an attack upon Christian mission- 
aries, and they go so far as to say that 

“supposing' them to be directed against Christian missionaries, they 
are not supported by a title of evidence, and, so far as our Q^perience 
goes, they are absolutely false. Iu introducing them into Iris judgment, 
the- Subordinate Judge does not appear to have exhibited an impartial 
frame of mind in treatiug the facts of this case.” 

Upon this their Lordships deem it right to observe 
that they think the supposition upon which this 
reflection proceeds to be strained, and the reflection 
to be uncalled for. 

They incline to the view that the error on these 
subjects may have moved the High Court to discount 
improperly the true weight of the evidence, and to 
overlook important elements in the case. 

As an instance of what their Lordships mean, it 
may be mentioned that the postcards are not alluded 
to in the judgment of the High Court, nor is the non- 
- production of Cobind Das as a witness, nor even of 
Haman Lai as a witness : while, with regard to the non- 
production of the books, there are speculations made as 
to whether they would or would not have assisted in 
the solution of the problems arising in the case, but 
no due weight is attached to the serious fact that 
evidence, which might have concluded the case iu one 
direction or another, and for the custody of which 
the defendants are responsible, has not been brought 
before the Court by them. 

But the case of the defendants, which otherwise 
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would have rested on a denial by themselves and 
been supported by nothing more substantial than 
negative evidence of mahant s, many of whom lived 
at a considerable distance from the Patepur asthcil , to 
the effect that they did not know that the plaintiff 
was a bairagi chela , or in residence — that case is still 
more seriously weakened by the positive case which 
the defendants put forward. That positive case is as 
follows, namely, that the plaintiff was a bairagi chela, 
but that he did not belong to Patepur asthal. Pie 
belonged, so it is said, to a sub -asthal or sab-muth, 
consisting of a small house on a small plot of ground 
in the neighbourhood of Patepur, which was a separate 
asthal and had for its mahant one Baliram. This 
was an issue of fact, which fell to be proved by the 
defendants, and they had the materials for doing ’so, 
and at first hand. Baliram had, so the argument went, 
two bairagi chelas — one was the plaintiff and another 
was Manmohan Das. Their Lordships must decline 
to accept any hearsay evidence upon this subject, and 
it is sufficient to say that Baliram and Manmohan, 
both alive and available, are not produced as witnesses 
in support of the case alleged for the defendants. It 
is a somewhat striking fact that in the judgment of 
the High Court there is no reference made to this 
important incident. 

Their Lordships think it unnecessary to investi- 
gate further the details of the evidence, being satis- 
fied that upon it the conclusion come to by the Sub- 
ordinate Judge cannot be successfully challenged, and 
that accordingly the plaintiff has established his 
position to be a bairagi chela of Patepur ctsihal. 

He is also by admission, if this be so, the senior 
chela , if not the only cheZa, who is competent to fill 
the office of mahant. 

Only one other question remains. It is this : 
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Anand Das is still alive. The deeds which he granted, 
which purported to be a transfer daring his life of 
the mahantship to his nephews, defendants Nos. 2 
and 3, are unavailing, defendant No. 2 being disquali- 
fied for the office, and defendant No 3 being dead. 
In these circumstances, does the mahantship not 
revert to Anand Das ? Anand Das is a man now near- 
ing 80 years of age. He has for years relinquished 
the mahantship. Since at least 1897 he has retired 
from office, and has made over to defendant No. 2 all 
his duties together with the properties of .the asthal. 
He has had a mutation of names effected in the 
Collector’s Register in respect of the villages belong- 
ing to the muth. He has thus abdicated all his 
functions, and, as he admits, his position is no more 
than that of any other worshipper. The mahant, 
in their Lordships’ opinion, is not only a spiritual 
preceptor, but also a trustee in respect of the asthal 
over which he presides. His installation of defend- 
ant No. 2 on the gad li, and his own retirement from 
the mahantship, would thus appear to have created 
a vacancy in the office. 

But a more serious difficulty rlso arises from the 
fact that their Lordships cannot acquit defendant 
No. 1 of having been a party to deeds, and specially 
to the ehrarnama of 1904. which were of a nature 
inconsistent with his duty and position as guardian 
of this religious institution. To confer the mahant- 
ship upon a relation who was a married man and the 
father of children, was to consent to a violation in the 
person of the highest and most responsible officer, 
namely, the mahant, of those vows and practices 
of asceticism and celibacy which it was his duty as 
a trustee to maintain and protect. In these circum- 
stances, their Lordships must accept the abdication 
which occurred as a governing fact in the case. 


V 

I 

P 

» 

1 

: 

;i 

i 

:/« 

4* 


.'I 

I 

i 

i 

I 

■ i 

i 





VOL. XLIII.l CALCUTTA. SERIES. 

Further, it is not alleged that the senior chela, on 
whom even according to the defendants’ case the 
succession would devolve in the absence of an appoint- 
ment, is disqualified by any just cause from holding 
the office vacated by the old mahant. In these cir- 
cumstances, their Lordships think that the plaintiff 
is entitled to the declaration made in his favour by 
the Subordinate Judge. 

Their Lordships will humbly advise His Majesty 
that the appeal ought to be allowed, the decree of the 
High Court set aside with costs, and the decree of the 
Subordinate Judge restored. 

The respondents will pay the costs of the appeal. 

Appeal allowed. 

Solicitors for the appellant : T. L. Wilson § Co. 

Solicitors for the respondents: Barrow , Rogers & 
Nevill. 

J. v. w. 


APPELLATE CIVIL. 

Before Mookerjee and Roe JJ. 

RAMNATH GAG 01 

v. 

PITAMBAR DEB GOSWAML* 

Partnership — Contract Act (IX of IS 72) s. ISO — Bailor and Bailee - Either 
may maintain an action against a wrong -dom — What constitutes partner- 
ship — Partner entitled t> purchase partnership property — Action for 
settled account. 

A partnership is constituted whenever the parties have agreed to carry 
on business or to share the profits in some way in common. 

Molhvo , March v. Court of Wards (1), Pooley v. Driver (2) referred to* 

Appeal from Original Decree No. 59 of 1912, against the decree of 
A. Playfair, Subordinate Judge, Sibsagar, dated December 18, 1911. 

(1) (1872) 10 B. L. R. 312. / : (2) (1876) 5 Ch. D. 458. 
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A partner is entitled to purchase partnership property provided there is 
full disclosure and the parties are at arm’s length. It is -only where the real 
truth is concealed and the facts are not disclosed that one partner has 
legitimate grievance against another. 

Dunne v. English (1), Imperial Mercantile Credit Association v. Coleman 
(2) referred to. 

An action for the balance of a settled account would not he restrained 
merely because there were other unsettled accounts between the parties. 

Rawson v. Samuel (3), Preston v. Struiton (4) referred to. 

Section 180 of the Contract Act provides that if a third person 
deprives the bailee of the use or possession of the goods bailed or does 
them any injury, the bailee is entitled to use such remedies as the owner 
might have used in the like case, if no bailment had been made, and either 
the bailor or the bailee may bring a suit against a third person for such 
deprivation or injury. 

Giles v. Grover (5), Jefferies v. G. W. Railway Company (6), Manders 
v Williams (7) referred to. 

Appeal by Ramnath Gagoi, the plaintiff. 

This appeal arose out of a suit brought by the 
plaintiff for the recovery of seven elephants or their 
value which he estimates at Rs. 11,955. The plaintiff is 
one Ramnath Gagoi and the defendant is the Adhikar 
Gossain of Garamur Satra. For the years 1909-10 
and 1910-11 the Garamur Gossain purchased the lease 
of the Sibsagar district elephant mehals, Nos. 5 and 6. 
He worked the first himself. It does not, therefore, 
concern this suit. The second, the Gossain arrang- 
ed with the plaintiff that he should superintend the 
working of it and receive half the profits as remunera- 
tion. The plaintiff carried on the business during the 
hunting season 1909-10, and 67 elephants were caught. 
Some of these were made over to the men who built 
stockades and brought the wild captured animals out 

(1) (1874) L. K. 18 Eq. 524. (4) 11792) 1 Anst. 50. 

(2) (1873) L. B. 6 H. L. 189. (5) (1832) 6 Bligh N. S. 277, 452. 

(3) (1839) Cr. & Pk. 161. (6) (1356) 5 El. & B!. 802, 807. 

(7) (1849) 4 Excii. 339, 344. 
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of the enclosures; others were sold and some were 
given to the Gossain at a valuation for his share of 
the profits. At the end of the season ten elephants 
remained in the plaintiff’s charge — seven said to have 
been purchased by him, one left in his care by a man 
named Purandar Barua, another by Kamal Chandra 
Barua and yet another belonged to the defendant Gos- 
sain. This last was shortly made over to the defend- 
ant. Eventually the plaintiff sent his elephants from 
a camp at Fnrkating near Golaghat to a place near 
Sibsagar named Aklioifutia. When he did this the 
defendant filed a petition in the Court of the Deputy 
Commissioner accusing the plaintiff of having 
removed the elephants without authority. Enquiry 
was made and it was found that the plaintiff’s name 
was not registered as a lessee and, further, as he had 
not obtained any passes from Government for the 
removal of the animals, the police were directed to 
attach the elephants which were subsequently made 
over to the agents of the Gossain under an order of 
the Deputy Commissioner, dated 12th May 1910. 
Attempts at settlement proving fruitless, the plaintiff 
on the 1st of October 1910 commenced this action for 
recovery of the elephants taken away from him, or for 
their value. The defendant resisted the claim mainly 
on the ground that the plaintiff had no enforceable 
claim till the partnership accounts were adjusted and 
that if. the accounts were settled, it would be found 
that a large sum was due from the plaintiff to the 
defendant. The Subordinate Judge dismissed the suit. 
Hence this appeal. 

Babu Tarakishore Chowdhury , Babu Braja Lai 
Chuckerburty , Babu Hirenclra Nath Ganguli and 
Babu Kshitish Chandra Chackravarti, for the appel- 
lants. 
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Bibu Biraj Mohan Mommdar , Babu N. C. 

Bardcloi and Balm Praboclh Kumar Das , for the 
respondents. 

Cur. adv. vult. 

Mookerjee Ai?D Roe JJ. This is an appeal by the * 

plaintiff for recovery of eight elephants, or, in the 
alternative, of their price. The facts material for the 
determination of the rights of the parties lie in a 
narrow compass and may be briefly narrated. The 
defendant, the Gossain of Garamur Satra, took a lease 
from Government, of the Dayang Dhantiri Mahal 
No. 6 in the district of Sibsagar for the purpose of 
catching elephants during the years 1909-1910 and 
1910-11. The license fee was Rs. 2,750 per annum. 

On the 3rd July 1909, the defendant took the plaintiff 
as a partner in the venture and the terms settled ^ 

between them are set out in a letter of that date 
written by the defendant to the plaintiff. The con- 
tract was subsequently embodied in a formal deed of 
agreement executed on the 24th November 1909. The 
substance of the arrangement was that the plaintiff 
became a partner to the extent of a half share, and 
was authorised to manage the works, such as building 
stockades, catching elephants, etc. It was further 
agreed that at the time of the sale of the captured 
elephants, the plaintiff would give intimation to the 
defendant, so that the sale might be conducted in the 
presence of a representative of the latter. The plaint- $ 

iff was made liable to pay s half share of the license 
fee in four equal instalments. The elephants were 
captured in five places during the first three months 
of 1910, Lengtlia, Ringma, Bakajan, Hazak Ali stock- 
ade at Dipupani, Itonia stockade at Dipupani. Two 
methods were adopted for capture of the elephants, 1 

viz., Mela sikar or the noosing of wild elephants by 
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Mahuts mounted on tame elepliants, and Kheda sikar, 
i.p., tlie driving of wild elephants into a stockade. 
With regard to Mela sikar, two sets of persons had 
interest in the elephants captured, viz., the Malialdars 
or licensees from Government who had an one-fourtli 
share and the Kunkidars or the owners of the tame 
elephants who had the remaining three-fourths share. 
As regards Kheda sikar, three sets of persons had 
interest in the elephants captured, viz., the Mahaldars 
who had one-fourth, the Gardars or builders of the 
stockades, who had a half-share, and the Kunkidars or 
owners of the tame elephants employed to take the 
wild elephants out of the stockade, who had the re- 
maining one-fourth share. It is obvious from this 
preliminary statement that the title to an elephant cap- 
tured could be transferred only with the assent of all 
the persons who possessed an interest in the animal. 
It may also be added that it is customary to allot to the 
lessee of the Mahal the biggest elephant caught, if the 
operations are exceptionally successful, and the defend- 
ant in this case was particularly anxious to secure an 
elephant worthy of his position. Animals were cap- 
tured, as we have said, during the first three months 
of 1910, and the evidence shows that they were valued 
and sold, some to strangers, while others were taken 
by one or other of the parties interested in the capture. 
On the 28th February 1910, a tusker 6' 9" high was 
captured, was marched down to the Gossain as worthy 
of his position, and was actually delivered to him in 
the first week in April ; its value Rs. 1,500 was debited 
in the account against the defendant. About this time, 
the defendant discovered that another tusker 8' 3" 
high had been captured on the 25th March in the 
Hazak Ali’s stockade and had been marched down to 
the plaintiff. The defendant resented this, and he 
appealed to the plaintiff and his brother to let him 


738 


1915 

if AM, NATH 

Gag oi 
v. 

PlTAMBAE 

Deb 

Goswami. 


INDIAN LAW REPORTS. [YOL. XLIIL 

iiave this elephant for the sake of his dignity. This 
request passed unheeded, and the plaintiff removed 
with eight of the newly caught elephants and with 
others belonging to himself to Akhoy Plmtia about 50 
miles distant from the depot at Yamguri, where all the 
captured elephants were brought. The defendant, thus 
baffled, sent information to the Police that the plaint- 
iff was absconding with elephants. The result was 
that the Police intervened and attached the elephants •„ 
one was sold while under attachment, and seven 
others were made over to the agent of the defendant 
on the 13th May 1910. Attempts at a settlement 
proved abortive, and on the 1st October 1910 the 
plaintiff commenced this action for recovery of the 
elephants taken away from him or' for their -value. 
The defendant resisted the claim mainly on the ground 
that plaintiff had not acquired an absolute and exclu- 
sive title to the animals, that he had no enforceable 
claim till the partnership accounts were adjusted, and 
that if the accounts were settled, it would be found 
that a large sum was due from the plaintiff to the 
defendant. The Subordinate Judge has dismissed the 
suit. He has held that in the suit as framed, the 
partnership account could not be adjusted, and that 
till the accounts between the parties were adjusted, 
the plaintiff was not entitled to relief. 

The plaintiff has appealed to this Court and has 
contested the grounds for the decision of the Subordi- 
nate Judge ; he has also suggested that, if necessary, 
leave should be granted to amend the plaint and to 
convert the suit into one for partnership accounts, so 
that the rights and liabilities of the parties might be 
investigated and determined. 

We may state at the outset that there is no room 
for controversy that the plaintiff and the defendant 
were partners, for as Sir Montague Smith said in 
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Mollivo, March v. Court of Wards 71), a partnership is 
constituted whenever the parties have agreed to carry 
on business or to share the profits in some way in 
common : Pooley v. Driver (2). What then was the 
position of the parties as partners in this venture ? It 
is plain from the evidence that the accounts of the 
captures in the different places were made up separate- 
ly, i.e., stockade by stockade. Consequently, if it be 
found that the accounts of one stockade have been 
finally settled, it cannot be maintained that the rights 
of the parties in the elephant captured there remained 
undetermined, because the accounts of some other 
stockade had not been finally adjusted. Now the 
eight elephants in dispute, as described in schedule 8 
to the plaint, were captured as follows : — Four, Nos. 1, 
4, 5 and 8 at Rungma and Bakajan ; three, Nos. 2, 
6 and 7 in the Itonia stockade ; and one, No. 8 at the 
Hazak Ali’s stockade. As regards the Rungma and 
Bakajan elephants, we may state at once that the 
accounts were not finally settled. The oral evidence 
suggests that the agent of the defendant was present, 
made up an account and signed a book; these are not 
produced by the plaintiff and Malli Ram, the agent? 
was, indeed, not even cross-examined with regard to 
these accounts. There is no trustworthy evidence to 
show that the prices fixed by the plaintiff for the 
elephants caught in these stockades were ever submit- 
ted to the agent of the defendant for approval. There 
are, on the other hand, indications in the evidence that 
the Rungma and Bakajan stockades were worked solely 
by the plaintiff. It is impossible for us to hold that 
the plaintiff had acquired sole ownership to the ele- 
phants captured at Rungma and Bakajan. This po rtion 
2 of the claim cannot possibly be sustained and we did 
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not indeed think it necessary to hear the respondent 
on this part of the case. 

We have next to deal with elephant No. 3 captured, 
in the Hazak All’s stockade and elephants Nos. 2, 6 
and 7 in the Itonia stockade. In each of these cases, 
the evidence, in our opinion, prove that complete title 
had vested in the plaintiff. There was a sale in each 
instance with the concurrence of all the parties inter- 
ested in the animal, and the price fixed was approved 
on behalf of the defendant by Gopal Bhuyau and Mali- 
ram Kbatomia, who were unquestionably the represen- 
tatives of the Oossain as contemplated by the deed of 
agreement. The only question is, whether the plain- 
tiff is debarred of his remedy, because there had not 
been a complete adjustment of accounts. It. is plain 
that a partner is entitled to purchase partnership prop- 
erty, provided there is full disclosure and the part ies are 
at arm’s length. It is only where the real truth is con- 
cealed and the facts are not disclosed that one partner 
has a legitimate grievance against the other : Dunne 
v. English (I), Imperial M. C. Credit Association 
v. Coleman (2). Indeed, if this principle were not 
adopted, the transaction might not only be fruitless, 
but end in loss to the parties. Elephants captured 
cannot be forthwith sold to strangers, and there is no 
reason why each partner should not be allowed to 
take some of the animals, if the transaction is perfectly 
fair, and they are agreed as to the prices. We are of 
opinion that the title of the plaintiff cannot be 
assailed merely on the ground that he has purchased 
partnership properties. He did so with the assent of al 1 
the persons interested in the animals, and his purchase 
was in no sense in contravention of the terms of the 
deed of agreement. Is there then any reason why the 
plaintiff should be denied relief, because all the 
(1) (1874) L. It. 18 Eq. 524. (2) (1873) L. It. 6 H, L. 189. 
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accounts bad not been adjusted? The acquisition of 
an absolute title to the four elephants mentioned was 
not contingent upon the adjustment of all the accounts 
of the partnership. In this situation, the principle 
formulated by Lord Cottenham in Rawson v. 
Samuel (1) applies, viz., that an action for the balance 
of a settled account would not be restrained merely 
because there were other unsettled accounts between 
the parties. In the present case, there are not even 
cross-demands; the defendant has not chosen to sue 
the plaintiff for adjustment of the partnership 
accounts, and he cannot invite the Court to assume 
that the balance of that account would be found to be 
in his favour. Reference may be made to the earlier 
decision in Preston v. Stratton (2), where the 
pendency of an unsettled partnership account, upon 
which the balance was in dispute, was held to be no 
ground for an injunction to restrain execution upon a 
judgment which had been obtained upon a note given 
for a balance upon a former settlement. In the 
present case, the plaintiff had acquired a complete and 
indefeasible title to the elephants mentioned : he was 
in lawful possession of them ; he was deprived of that 
possession, because the defendant set the police 
authorities in motion on untrue information and thus 
obtained possession of the animals. We may observe 
that at least as regards one of the elephants, it was 
argued that the evidence showed that the plaintiff was 
not himself the owner, as he had made the purchase 
for the benefit of another person. The contention in 
substance is that the suit in respect of such elephant 
could be maintained only by the person for whose 
benefit the purchase had been made. There is no 
foundation for this argument, as section 180 of the 
Indian Contract Act provides that if a third person 
0) (1839) Cr. & Ph. 161. (2) (1792) 1 Anst. 50. 
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deprives the bailee of the use or possession of the 
goods bailed or does them any injury, the bailee is 
entitled to use such remedies as the owner might have 
used in the like case, if no bailment had been made, 
and either the bailor or the bailee may bring a suit 
against a third person for such deprivation or injury. 
This is good sense and conforms to what is now 
well-settled law in England : Story on Bailments 
section 93 F; Giles v. Grover (1). Jefferies v. G. W. 
'Railway Co. (2). As was said by Baron Parke in 
Manders v. Willims (3), no proposition can be more 
clear than that either the bailor or bailee of a chattle 
may maintain an action in respect of it against a 
wrong-doer, the latter by virtue of his possession, the 
former by reason of his property. We hold accord- 
ingly that the plaintiff is entitled to the value of the 
four elephants Nos. 2, 3, 6 and 7. But we are not 
prepared to allow him a decree for the sums claimed 
as expenditure for tending and training the animals .- 
there is no satisfactory evidence in support of this 
claim. 

The result is that this appeal is allowed in part and 
the decree of the Subordinate Judge modified. The 
plaintiff will be awarded a decree for Rs. 4,600; this 
sum will carry interest at 6 per cent, per annum from 
the date of the institution of the suit to the date of 
realisation. We observe that the plaint does not 
include a claim for interest antecedent to the suit. 
Each party will receive and pay costs proportionate 
to his success and defeat in both the Courts. 

S. K. B. Decree modified . 

(1) (1832) 6 Bligh N. S. 277, 452. (2) (1856) 5 El. & BI. 802. 

(3) (1849) 4 Esch. 339, 344. 
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Before Jenkins C . «/., Mookerjee and Hohnwood JJ. 

HEM EXDR A NATH ROY 

_ v. 

UPENDRA NARAIN ROY 

AND 

SECRETARY OF STATE FOR INDIA.* 

Digivari Tenure — Dig wan of Ghat Bkarra in district Banhura — Appoint- 
ments made by Government — Whether any relief thereto could be given 
by the Civil Courts — Declaratory decree , effect of. 

Where the Magistrate of Bankura sanctioned the plaintiffs appointment 
as Digwar in succession to his deceased father, the last holder, but the 
Commissioner cancelled it on a misreading of the law, as to his title, and on 
appeal to the Government the plaintiff was directed to go to the Civil 
Court for relief : 

Held , that the Digwars of Ghat Bharra in Bankura were the holders of 
an office remunerated by the enjoyment of land, and the history of the 
office established a general usage on the death of a Digwar holding office 
to appoint his heir in his place as the successor to his office. 

That here the usage of the heir taking his predecessor’s place could be 
fc raced back to the 17th century and so long a usage could not be dis- 
regarded as an exponent of the Digwari right. On the contrary the force of 
law could safely be ascribed to it, subject to the qualification that the heir’s 
claim and tenure of office was dependent on the approval of the Govern- 
ment. 

That the Civil Court could do no more than express its conclusion that 
the plaintiff was the heir of one ot the last incumbents and his claim to suc- 
ceed was subject to the approval of the Government, and that the ground 
on which the Commissioner cancelled the Magistrate’s sanction was errone- 
ous in law. 

Jogendra Nath Singh v. Kalicharan Roy (1) distinguished. 

That in view of all the circumstances of the case, a declaratory decree 

® Letters Patent Appeal, No. 1 of 1914, in appeal from Original Decree 
No. 2 98 of 1911. 


(1) (1905) 9 C. W. N. 663. 
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could be made defining the plaintiffs position, though it may be that it was 
not really necessary, for having regard to the Government’s reply refer- 
ring the plaintiff to the Civil Court, it would probably be prepared to give 
or withhold its approval in accordance with the view expressed by th e 
Civil Court, seeing that it invited recourse thereto. 

That in doing tins “it was necessary ” for the High Court “out of a 
wreckage of procedure to construct the material for a just decision ” as 
the plaint was not happily drafted. 

Cockerell v. Dickens (1), Durga Prasad Sureka v. Bhagan Lai (2), Qop 
Narain Khanna v. Bansidhar (3) referred to. 

Appeal under s. 15 of the Letters Patent preferred 
by Hemendra Nath Roy, minor, by his next friend 
Peru Roy, defendant No. 1. 

This suit was filed by one Upendra Narain Roy son 
of the late Maliendra Narain Roy, one of the two Dig- 
wars of Ghat Bharra in the district of Bankura for a 
declaration of his right to succeed as Digwar, the Gov- 
ernment having referred him to the Civil Court for 
relief when he appealed against the Commissioner’s 
order (based on a misreading of the law) reversing 
that of the Magistrate sanctioning his appointment 
as Mahendra’s heir. The Subordinate Judge of Ban- 
kura, on 24th March 1911, decreed this suit uncondi- 
tionally, and, on appeal by defendant No. 1 to the 
High Court, that decision was affirmed under section 
98 of the Code of Civil Procedure as there was a differ- 
ence of opinion between Fletcher and N. R. Chatterjea 
JJ. Their Lordships’ Judgments, dated 27th March, 
1914, were as follows : — 

Fletcher J. This is an appeal preferred by the defendant No. 1 
against the judgment of and decree passed by the learned Subordinate 
Judge of Bankura decreeing the plaintiffs suit. 

The present dispute relates to the office of digwar of G-hat Burra in 
the Pergana Malusara in the District of Bankura and the ghatwali lands 
held therewith. 

(1) (1840) 2 Moo. I. A. 353, 389. (3) (1905) I. L. R. 27 All. 325 : 

(2) (1904) 1. L. R. 31 Calc. 614 ; L. R. 32 I. A. 123. 

L.R.31I.A. 122. 
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Neither the origin of the jaigir , nor the precise time at which it 
was created is known, but it appears that as far back as 1771 correspond- 
ing with 1178 B. S., the villages of which it was composed were held by 
jaigir tars who paid to Government frds of the annual value thereof as 
revenue and retained the other £rd as remuneration for the services under 
which the jaigir was held. The villages inc'uded in the jaigir were perm a- 
nently settled as part of the zemindari of which the defendant No. 3 
is the zemindar. In fixing the Government revenue at the time of the 
decennial settlement, the lands included in the jaigir were assessed at 
the frds then payable by the jaigirdar to the Government and the ^rd 
retained by the jaigirdar in lieu of services formed no part of the assets 
of the zemindari in respect of which the Government revenue was fixed. 

The above statement I take from the judgment of Their Lordships of 
the Judicial Committee of the Privy Council in the case of Nilmoni Singh 
v. BaJcra Nath Singh (1). That decision of Their Lordships was with 
reference to the nature of the estate taken by the* heir of a deceased 
ghat'cal in lauds situate in the same zemindari and Purgana as the present, 
and the statement is based on a report of Lalla Kanji, tehsildar of Pachit 
made on the 8th of July, 1799. This same report is a portion of the 
evidence tathis case being marked Exhibit K, 

Their Lordships also found in that case that, the jaigirdar before them 
was not one of the ghatwals referred to in the report of Lalla Kanji as 
being subordinate to and paid by the digwar out of their jaigir s “for 
they were paid by the £rd of the malguzari which they were allowed to 
retain as compensation for their services.” 

It is clear, therefore, that the holding of the jaigirdar s in that case 
corresponds very closely to the digwar holding in the present case. 

Excluding the report of Lalla Kanji, the earliest document that we 
have in the present case is a document called a hnknmnama Exhibit I (14) 
dated the 23rd of May, 1847. This document is addressed to Adwaita 
Charan Rai (grandfather of the defendant No. 1) and Gour Mohan Rai 
(ancestor of the defendant No. 8) the then digwars of the Burra Ghat, 
informing them that they were not entitled to make a gift or permanent, 
settlement of the lands but that they could only grant pottas limited to^ 
the period of their incumbency. The next document we have is the 
isamnabisi for the year 1849 (Exhibit D). The eighth column thereof is 
headed “ In what year, what dite, what person, in whose place and .in 
what capacity appointed temporarily or permanently” and in column 7 
these remarks appear which obviously ought to have been placed in 
column 8. “In the year 1221, Aditya Rai was appointed in place of 
Madan Rai who was dismissed. Gour Mohan Rai was appointed on the 
(1) (1882) I. L. R. 9 Calc. 187, 199. 
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25fch of Bhadra 1233 in place of his deceased father An and Rai.” On the 
20th February, 1855, one Bistu Das Baistab presented a petition to the 
Magistrate charging the then dig wars with neglect of duty and other 
improper conduct. The Magistrate appears to have summoned the dig wars 
before him, for on the 10th of May, 1855, there is an order of the Joint 
Magistrate of Bankura dismissing Kartic Rai from the post of sardar 
ghatwal and warning Muktaram Rai (who had succeeded Gour Mohan Rai) 
to be more careful in the discharge of his duties in the future. The 
order of the Joint Magistrate concluded in these words “ that notification 
be duly served in the sadar and mofussil for attendance of candidates for 
the post.” Accordingly we find that the Joint Magistrate on the 2 1st of 
June, 1855 (Exhibit 92) appointed Rasik Lai Upadhya as sadar ghatwal 
in place of Kartick Rai, Rasik Lai, however, held the post for a very short 
time. For it having been brought to the notice of the Commissioner that 
Rasik Lai was a relative of the nazir of the Criminal Court at Bankura 
and that his appointment was in breach of an order passed by the Superin- 
tendent of Police, the Commissioner directed the Joint Magistrate of 
Bankura to dismiss Rasik Lai and appoint some other persons in ids 
place. 

On the 1.4th of April, 1853, the Joint Magistrate of Bankura appointed 
Rajaram Rai, grand uncle of the plaintiff in the place of Rasik Lai the 
dismissed sadar ghatwal. It appears from a petition (Exhibit I — 19) of 
Manjur Ahmed, Sub-Inspector of Police addressed to the Superintendent 
of Police and dated 18th of July, 1859, that the Sub-Inspector reported 
that Kartick had rendered important services to the Police in a criminal 
case and suggested that Kartick should be appointed in place of u the 
suspended sardar Mahendra Narain Rai, so that he will be useful (torn) in 
the (illegible) case of Pergana Mahisara while public duty will be satis- 
factorily discharged.” The Superintendent of Police forwarded this peti- 
tion to the Magistrate endorsing thereon. u Forwarded „ to the Magistrate 
who is kindly requested to inform the undersigned if there is any serious 
objection to his being re-employed.” 

The Magistrate returned the petition with the following endorsement 
Si None, but I thmk he should not displace the man appointed to his (post). 
Let him (have the next) vacancy.” On the 18fch of August 1869, Kartick 
was informed through an order of the Superintendent of Police that he 
would get the next vacancy. 

The suspension that Mahendra was under appears to have resulted in 
his dismissal for Exhibit M shows that Kartick was appointed sai'dar 
ghatwal in the vacancy caused by the dismissal of Mahendra. Mahendra 
appealed against the order dismissing him first to the Commissioner of the 
Rurdwan Division who rejected his appeal (Exhibit F) and then to the 
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Lieutenant Governor who reversed the order of the Commissioner and 
directed that Mahendra should be “ reinstated in service. (Exhibit 95). 

It appears that in the year 1904, that the Pachit zemindari had become 
an encumbered estate under the management of the Court of Wards and 
that proceedings were being taken for the purpose of revising the assess- 
ments. Mr. Gupta, the Magistrate ancLCollector, had summoned 21 ghatwals 
(including Mahendra) to appear before him at his camp at Nagardang. 

The twenty-one ghatwals presumably on the ground that they did not 
wish their assessments to be revised failed to appear before Mr. Gupta. 

Thereupon by an order, dated the 19th of July, 1904, (Exhibit L(l) ) 
Mr. Gupta summarily dismissed them. 

There can be no doubt as regards Mahendra at least, Mr. Gupta’s order 
of dismissal was never acted on. From a letter from Mr. Gupta dated the 
6th of August 1904 (Exhibit 96) addressed to the Manager of Pachet 
Encumbered Estate, it appears that Mahendra and the other dig wars had 
consented to execute Icabuliats for the revised assessments, and that the 
orders for their dismissal would be cancelled in execution of the Jcabuliats. 
This coupled with the fact that Mahendra continued as digwar down to the 
date of his death shows conclusively that Mr. Gupta’s order of dismissal 
was never put into effect. 

On the 27th of August, 1907, Mahendra presented a petition to the 
District Magistrate (Exhibit 98) asking that owing to ill-health he might be 
allowed six mouths’ leave and that his son the plaintiff might act in his 
place. On the same day the District Magistrate granted Mahendra’s prayer. 

Before the expiry of his leave Mahendra died. The plaintiff thereupon 
presented a petition to the District Magistrate praying that lie might he 
4t either appointed in the said post or to be allowed time.” Upon a report 
by the Police upon this petition, the District Magistrate passed orders that 
u Upendra Rai will continue to act in place of his deceased father Mahen- 
dra Narain Rai sardar of Bharra until further orders.” 

Kartik died in the year 1900, leaving his infant son, the defendant 
No. 1 and His widow Karunamoyi him surviving. 

Shortly after the dath of Mahendra, Karunamoyi acting on behalf of the 
defendant No. 1 presented a petition to the District Magistrate praying that 
in accordance with the promise made to Kartik in 1814, the defendant No. 1 
might be appointed sardar ghatwal. The District Magistrate referred this 
petition for enquiry and report to Babn S. C. Mukherji, Deputy Magistrate. 
The Deputy Magistrate reported that Karunamoyi’s petition should be 
rejected and that the acting ghatwal the plaintiff should be appointed in 
place of his deceased father. On the 16tii June 1908, the District Magistrate 
confirmed the report of the Deputy Magistrate (Exhibit 129). 

On appeal to the Commissioner of Burdwan Division, the Commissioner 
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set aside the order of the Magistrate and directed that the defendant No. 1 
should he appointed sardar ghatwal. (Exhibit 130). 

Thereupon the plaintiff appealed to the Board of Revenue who said they 
had no jurisdiction in the matter and then to the Government of Bengal, 
On the 29th of March 1909, the Commissioner of the Burdwan Division was 
directed to inform the plaintiff that in the opinion of the Government of 
Bengal the remedy for any grievance which he may have lies in the Civil 
Court (Exhibit 133). 

Thereupon the plaintiff filed this suit making as defendants the defendant 
No. 1 who is the appellant before us, the defendant No. 2, the Secretary of 
State for India in Council who has filed a written statement supporting 
the case of defendant No. 1, the defendant No. 3 the zemindar, the Raja of 
Pacin' t, the defendants Nos. 4, 5, 6 and 7, the plaintiff’s brothers and the 
defendant No. 8 the other digwar of the Barra Ghat. 

On the appeal before us, it lias been contended on behalf of the appel- 
lant first, that the office of sardar ghatwal is merely a personal office held 
under the Government, the ghatwal being remunerated for his services by 
the profits of the lands in lieu of wages, secondly, even if the jaigir in the 
hands of Kartik was an ancient permanent heritable tenure, that upon bis 
dismissal the tenure was forfeited and Mahendra did not hold the lands on 
such tenure and thirdly, that in any event, the plaintiff cannot succeed to 
the jaigir and office without the sanction of the Government. 

On behalf of the respondent it has been urged that the jaigir is an 
ancient, permanent, heritable tenure to which the plaintiff on the death of 
his father was entitled to succeed as of right. Secondly, if the sanction of 
the Government was requi ite, such sanction has in fact been given or 
that it cannot be unreasonably withheld and that the acts of the Executive 
Authorities show that the plaintiff is a fit and proper person to discharge 
the duties of the office, and the refusal of the Executive Authorities is 
subject to review by the Court. 

If the various appointments and dismissals of the dig wars stood alone 
there might be a good deal to be said in favour of the view that the office 
of sardar ghatwal w r as merely a temporary office held at the pleasure of the 
Government. But in this case we have the very valuable assistance of the 
judgment in the case of Nilrnoni Singh Deo v Bah'a Nath Singh (1) to 
assist us to come to a conclusion in the present appeal. But before passing 
to the consideration of that judgment, I shall deal with the second point 
urged ou behalf of the appellant, viz., assuming that Kartik had a perma- 
nent heritable holding, on his dismissal the teuure was destroyed and that 
Mahendra got merely an office which he held at the pleasure of the G wern- 
ment. 

(1) (1882)1. L. R. 9 Calc. 187. 
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I am not inclined to give much force to this argument. Kariiek’s father 
was appointed in place of a dismissed ghatwal and presumably both Ivartiek’s 
father and Mahendra were placed in possession of the jaigir on the same 
terms as the original digwar. This would appear to be so from the payments 
made by Mahendra which are proved by the evidence, for the pay of men 
at the Thana and documents addressed to him calling on him to perform the 
duties of his office. Th* next question is as to whether the sanction of the 
Government is requisite in order to enable the heir of Mahendra to succeed. 

In the case of Nilmoni Singh. Deo v. JBaJcra Nath Singh (l),the question 
in dispute was whether ghatwali lands in the Purgana in the bands of a son, 
who had been appointed ghatwal upon Ids father’s death were assets liable 
for the payment of the father’s debts. 

The appeal, therefore, raised directly what was the nature of the interest 
the son of a deceased ghatwal t ook in the ghatwali lands upon his father’s 
death. In the course of delivering the opinion of Their Lordships Sir 
Barnes Peacock made the following remarks (at page 203 of the Report). 
u Their Lordships entertained no doubt that whether it was a ghatwali or 
not the tenure was analogous to a ghatwali tenure of the nature described 
in the preamble to Regulation XXIX (at page 206). These jagirs though 
hereditary are not governed by the ordinary rules of inheritance under 
Hindu or Mahomedan Law and are subject to the condition of the Govern, 
merit approval of the heir “(at page 207).” In a case between the 
appellant and the respondent, Bakra Nath Singh, it was held that the holder 
of the tenure in question in that suit was not responsible for the debts of a 
former jagirdar, The Deputy Commissioner in his judgment said u as 
jagirdar the defendant has, what his father had, a life interest in the jagir * 
Whether the son will succeed or not is, notwithstanding the tenure is hered- 
itary, uncertain as he may at any moment, be dismissed .from Government 
employ ” rather he should have said “ may never be sanctioned as jagirdar ” 
(at page 208). “It is quite clear that if the j igir were transferable 
without the consent of Government either by descent to an heir or by 
voluntary sale or sale in execution or otherwise, there would be no security 
that the transferee would be a proper person to discharge the duties in 
respect of which lands are held at the reduced rent.” 

We have also been referred to the Fourth Volume of Sir William 
Hunter’s Statistical Survey of Bengal (page 254) where it is stated that 
ghatwali lands in Bankura are niether transferable nor hereditary. 

As against this the respondent relies on the judgment of Harington 
and Mookerjee, JJ. in the case of Jogendra Nath Singh v. Kali Char an 
Roy (2). That was a judgment of these learned Judges on a second 
appeal and the report merely gives the judgment wrimut a statement of 
(1) (1882) I. L. R. 9 Calc. 187. # (2) (1905) 9 0. W. N. 663. 
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the facts or of the argument. That case come before the learned 
Judges cm second appea so that they were hound by the finding of fact of 
the lower Appellate Court, and what was apparently argued in that ease 
was whether the dismissal of a ghatwal when he had been acting as deputy 
for Ids father operated as a dismissal of him after his father's death. 
Further, the case of Nilmoni Singh v. Deo Bxkra Nath Singh (1) was 
not referred to in the judgment of and presumably was not cited 
before the learned Judges. The case did not, therefore purport to 
explain or distinguish the decision of the Privy Council and I do not think 
it assists us in dealing with this case of land within the Pergana Mahisara. 
Next it was argued on behalf of the respondent that he did in fact obtain 
the sanction of the Government. This it is said, is so since the Magistrate 
approved of Kartick acting as ghatwal and, therefore, the Government 
must consider that the respondent is a person fit to discharge the duties 
of the Office and it is not open to the Government to disapprove of the res- 
pondent unless he is unfit for the Office. 

But the words used in the judgment in the case of Nilmoni Singh Deo 
v. Bakra Nath Singh (t) are “ the sanction.” ‘Sanction’ in its ordinary 
signification means prior approval and implies a power to disapprove. 
It would be contrary to the practice in India to hold that the approval of 
a person to hold an appointment in an acting capacity is an approval of 
him for the permanent post. 

Appointment of practically all posts under the Crown in India are at 
some time or other held by persons in what is called an acting capacity. 
This appears from the report in case of Nilmoni S'ngh Deo v\ Bakra Nath 
Shtgh { 1). The judgments in the lower Courts in that case were the 

decision of the Officiating Judge and a decision of a Bench of this Court 
one of the members of which Mr. Justice L. Jackson is described in Their 
Lordships’ judgment as the acting Chief Justice. I cannot think that the 
Government intended no: that the respondent thought that when the District 
Magistrate after the death of his father continued him in an acting capacity 
that he was appointed to the permanent post with sanction of the Govern- 
ment. Then it is said that the sanction of the Government to the res- 
pondent’s appointment cannot be un reasonably withheld and that the 
refusal to. sanction is open to review by the Court. But many reasons 
which may properly be considered by an Executive Officer in discharge of his 
duties cuiild not be Considered by a Court. Further, what are the qualifica- 
tions which the Court should require a digwar to have, I have no idea. It 
appears to me to be a matter solely for the Executive Authorities. 
It was admitted by the learned Counsel for the respondent before us, that 
the Commissioner had power to overrule the order of the District Magistrate 
(1) (1882) I. L. R. 9 Calc. 187. 
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rejecting the petition of the appellant's mother and confirming the respon- 
dent in the Office. I think it must be taken that the respondent has failed 
to obtain the sanction of the Government which was a condition precedent 
to his succeeding to the ghatwali lands. 

It was held in the case of. Debee Narain Sein v. Sree Kissen Sem (1), 
that the Civil Courts cannot interfere to reinstate a ghatwal. who lias been 
dismissed by the Police Authorities in the land which he formerly held as 
ghatwal . Apparently the same view was taken in the case of The Secretary 
of State v. Poran Smgh (2). If the Authorities are correct that the Court 
cannot interfere to reinstate one who has actually been in possession of the 
ghatwali land and then dismissed, I am unable to see how the Court can 
interfere in favour of a person, who has never in fact been appointed as 
ghatwal. 

In my opinion the judgment appealed against should be reversed and the 
plaintiff ordered to pay to the appellant his costs both in this Court and in 
the Court below, 

N. R. Chatteujba J, The suit out of which this appeal arises, relates 
to a cUgwari tenure in the District of Bankura. 

The facts appear to be these. One Kartic Roy, the father of the 
defendant No. 1 and his ancestors before him held the lands in dispute as 
Sardar Digwar of Ghat Barra in the Bankura District. Kartic Roy was 
dismissed for neglect of duty aud improper conduct in the year 1855* 
Notifications were thereupon issued inviting “candidate for the post ” and one 
Rasik Lai Upadhaya was appointed in place of Kartic Roy. Rasik Lai was 
also dismissed shortly after and on the 14th April, 1856, the Joint Magis- 
trate of Bankura appointed Raja Ram Rai, the paternal kin cle of the plain- 
tiff’s father, in his place. In 1861 Raja Ram having become incapable of 
performing the duties his nephew, the plaintiff’s father (Mahendra), was 
appointed in bis place. Mahendra it- appears was suspended for alleged 
misconduct in 1869, and while he Was under suspension the Police Sub- 
Inspector having reported that Kartic Roy since his dismissal had been 
useful in giving assistance to the Police, the District Superintendent wrote 
to the Magistrate asking him whether he had any serious objection to 
Kartic Roy being re-employed. The Magistrate thereupon made the follow- 
ing order “None, but I think he should not displace the man appointed to 
his (torn). Let him (torn) vacancy.”. Kartic was accordingly informed 
that when any sardari or sodiali becomes vacant, it will be offered to him 
in the first instance. Mahendra Narain was dismissed in 1870 and Kartick 
Roy was appointed in his place. The order of dismissal, however, was 
ultimately set aside by order of the Lieutenant-Governor of Bengal and 

(1) (1864) 1 W. R. 321. (2) (1878) I. L. R. 5 Calc. 740. 
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Mahoudni Narutn was reinstated in the gkaUmlL Mahendra since \m 
reinstutementheld the tenure as ghatwal until the 1 9th July, 1904. when 
the Magistrate Mr. 'Gupta,; . summarily • •dismissed, him along with other 
ghatmih for failure to appear before him in connection with the revision 
of the assessment of their.- tenures* This order of Mr. Gupta, however, was 
not given effect to, as appears from the facts found by the lower Court and 
Mahendra continued to act as before. In August, 1907, Mahendra was 
granted six mouths 1 leave owing to ill-health and his son, the plaintiff, was 
approved and appointed to act in his place* Mahendra died in October, 
1907, and thereupon the plaintiff presented a petition to the Magistrate 
praying that he might be u either appointed in the said post or to be allowed 
time.” The Magistrate ordered that “ Upendra Roy will continue to act in 
place of his deceased father, Mahendra Xarain Rai Sardar of Barra, until 
further orders.” 

Kartick died in 1900, leaving his widow, Kanmamoyi and an infant son* 
the defendant No. 1. In 1907 a petition was presented by Kanmamoyi 
on behalf of her minor son the defendant No. 1, to the Magistrate praying 
that the defendant No. 1 might be appointed in accordance with the 
promise made to his father, Kartic, in 1869. The Deputy Magistrate consi- 
dered the claims of both the defendant No. 1 and the plaintiff and submitted 
a report to the District Magistrate who agreed with the former and held that 
defendant No. 1 had no right and confirmed the appointment of the plaintiff. 
On appeal, the Commissioner, Mr. Maddox, by bis order, dated the 11th 
August, 1908, reversed the order of the Magistrate arid held that the tenure 
was hereditary and that the defendant No. 1 was entitled to ghatwall. 
Defendant No. I was accordingly appointed ghatwal. The plaintiff moved 
the Board of Revenue but the application was rejected on the ground that 
that Board had no jurisdiction in the matter. The plaintiff then moved the 
Lieutenant-Governor of Bengal and was informed that 4 ‘ the remedy for any 
grievance he may have lies in the Civil Court.” The present suit was there- 
upon instituted by the plaintiff. 

The suit was decreed by the Court below and the defendant No. 1 has 
appealed to this Court. The first question for consideration is what is the 
nature of the tenure? Having regard to the manner in which the ghatwali 
in the present case has been dealt with by the Executive Authorities down 
to 1908 (the date of Mr. Maddox's order) it would seem as if it was merely 
a Government service held at the pleasure of the Government. But the 
liability to dismissal for misconduct or neglect of duty, is one of the condi- 
tions upon winch a ghaPtali tenure is held and it does not appear from the 
evidence on the record that any case of succession of the heir of a deceased 
ghatwal arose before the year 1908. The tenure is situate in Pargana Muhe* 
sira and within the Pachita Zemindari which at one time was included in 
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Birbhum. In the case of Nilmoni Singh v. Bahra Nath Singh(l) the Judicial 
Committee had to consider the nature of a jaigir which was also situate 
in the same pargana and in the same zemindari. Their Lordships with 
reference to the jaigir in that case observed as follows : — u Neither the 
origin of the jaigir nor the precise time at which it was* created is known ; 
but it appears that as far back as 1771 corresponding with 1178 B. S., the 
villages of which it was composed were held by jaigirdars , who paid to 
Novernment- two-thirds of the annual value thereof as revenue and retained 
the other one-third as remuneration for the services under which the jaigir 
was held. The villages included in the jaigir were permanently settled as 
part of the zemindari of Paehit of which the defendant (appellant) is the 
zemindar. In fixing the Government revenue at the time of the decennial 
settlement the lands included in th q jaigir were assessed at the two-thirds 
then payable by the jaigirdar to the Government and the one -third retained 
by the jaigirdars in lieu of service formed no part of the assets of the 
zemindari in respect of which the Government revenue was fixed” and that 
the jaigir although not falling within Regulation XXIX of 1814 (which 
relates to Birbhum ghatwali tenure) was a tenure of the nature of those 
decribed in the preamble to that Regulation. Their Lordships held that the 
jaigirs are hereditary though not governed by the ordinary rules of 
inheritance and are subject to the condition of the Government’s approval 
of the heir. 

The tenure in the present case is not a jaigir, but a digwari tenure. A 
digwari tenure, however, is similar to a ghatwali tenure. 

The nature of ghatwali tenure, it is true, varies in different places and 
the Executive Authorities in the present case, have appointed and dismissed 
ghatwals from time to time. But the Government has the power of 
appointment and dismissal and notwithstanding that the said powers were 
exercised by the Government with reference to the jaigir in the case of 
Nilmoni Singh (1), the tenure was held to be hereditary. In the present 
case it was stated in a hukumnama , dated the 23rd May, 1847, that u ghat- 
wali lands are held merely for remuneration for labours for the services.” 
But the incidents of ghatwali tenures such as the present do not appear to 
have been well understood before the case of Nilmani Singh was decided by 
the Privy Council nor are all the incidents settled by the Judicial decisions 
even now. The report of Lala Kanji, dated the 19th July, 1799, which was 
part of the evidence in and was relied upon by the Judicial Committee in 
that case is also part of the evidence in the present and having regard to 
the fact that the tenure in the present case is situate in the same Purgana 
and in the same zemindari as that dealt with by the Privy Council in that 
case and held under similar conditions, I think the incidents of the jaigir 
(1) (1882) I. L. R. 9 Calc. 187, 200. 
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laid down by the Privy Council should be held applicable to the digwari 
tenure in the present case. 

We must take it, therefore, that the tenure is a hereditary one. But 
before the plaintiff can be lie Id entitled to succeed, it is to be seen whether 
there was anything to prevent the defendant No. 1 from succeeding Ids 
father, Kartic, in the ghaiwali. Notwithstanding that the tenure is here- 
ditary, the Government has the power of dismissing the ghatwal for mis- 
conduct. Kartic Roy was dismissed. Now what was the effect of the 
dismissal of: Kartic Roy ? There can be no doubt that the dismissal operated 
as a forfeiture of the tenure so far as Kartic himself was concerned. It is. 
contended, however,, that as the tenure is hereditary such dismissal did not 
effect the rights of his heir. It is unnecessary to consider any usage under 
which the next male heir of the dismissed ghatwal may be appointed in his 
place on his dismissal because in the present case Kartic Roy presumably 
had no son at the time of his dismissal which took place so far back as 1855, 
the defendant No. 1 not being born then, as lie is still a minor. A. stranger 
to the family, vis., Raja Ram was appointed permanently in his place and 
the tenure held by him has devolved on the members of his family. The 
question is whether under these circumstances, the defendant No. 1 can 
claim the tenure on the death of his father, on the ground that it is his 
hereditary tenure. It seems to me that the contention if given effect to 
will lead to anomalous results, For instance a person may be appointed 
ghatwal and dismissed for misconduct and another (a stranger to the family) 
appointed in his place. The latter again may be dismissed and a third one 
(also a stranger) appointed and so on. If the dismissal of a ghatwal under 
such circumstances, does not operate as it forfeiture of the rights of the 
heir, the tenure being by its nature hereditary the heir of each of the 
dismissed ghatwaU. on their deaths may equally claim the tenure on the 
ground that it is his hereditary tenure. I think, therefore, that where a 
ghatwal is dismissed and has no male member of the family fit to be 
appointed at the time of his dismissal there is a forfeiture of the tenure so 
far as his family is concerned, because the estate cannot remain in abeyance 
for the benefit of the heir, who may be subsequently born. And where in 
such a case a stranger to the family is permanently appointed in his place, 
I do not see how a subsequently born son of the dismissed ghatwal on the 
death of the latter and after the tenure has passed to another family, can 
claim it on the ground that it is his hereditary tenure. The case of Joge?i- 
dra Narain Shigh v. Kali Charan Roy (1), does not, in my opinion 
support the contention of the appellant. In that case it was held that the 
dismissal of the plaintiff, who was acting as a deputy of his father even if 
it was intended to. operate as a dismissal of his father .could not in law have 
(i) (1905) 9 G. W. N. 663. 
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that effect and did not destroy the ghaiicali tenure and that the dismissal 
of the plaintiff while he was acting* as a deputy of his father did 
not disentitle him from succeeding on the death of his father. The 
learned Judges after commenting on the case of The Secretary of 
State v. Poran Singh (1) and pointing out that “ the actual decision in that 
case may be supported on the ground that the ghatwal had been rightly 
dismissed by reason of misconduct and that such dismissal carried with it 
as a necessary consequence the forfeiture of the tenure ” proceeded to 
discuss whether the plaintiff’s father had been dismissed. Had the learned 
Judges been of opinion that the plaintiff in that case was entitled to succeed 
his father although the latter had been dismissed, it would have been un- 
necessary to consider whether a certain order of the Magistrate was intended 
to operate as a dismissal of the plaintiff’s father and, even if so intended, 
whether it could in law operate as a dismissal of his father. No doubt the 
plaintiff in that case was held entitled to succeed on the death his father 
on the ground that the tenure was hereditary although he bad been dismissed 
while acting as deputy of bis father. But according to the view taken by 
the learned Judges there was no dismissal of the father and the question 
we are now dealing with vis., whether the rights of the heir are affected by 
the dismissal of the father, therefore, was not considered in that case^ 
There is no authority for holding that although a ghatwal may be dismissed 
and another person appoiuted permanently in his place, the subsequently 
born heir of the dismissed ghatwal after any lapse of time is entitled to 
succeed by displacing the person so appointed or his heir. I am accord- 
ingly of opinion that Kartic Hoy having been dismissed for misconduct and’ 
another person having been appointed in his place, his son, the defendant 
■No. 1, had no right to succeed to the ghatwali on his death. 

If the plaintiff, however, has no right to the tenure and it is at the 
absolute disposal of the Government, the defendant No. 1 has certainly- 
acquired a right to the tenure having been appointed digioar by the Govern- 
ment. But the estate taken by Raja Ram presumably was the same as- 
that which was held by Kartic Roy. Tenures held under similar conditions 
have been held by the Privy Council to be hereditary. The tenure has been 
the subject of inheritance in the plaintiff’s family for more than half a. 
century. The plaintiff, therefore, had a hereditary right and would b e 
entitled to succeed subject to the approval by Government. Now if the 
heir of the ghatwal gets the ghatwali by hereditary right, subject to 
approval by Government and not merely by virtue of the appointment by 
the Government it is difficult to hold that the Government can disapprove- 
of the heir even if he is a proper person and fit to discharge the duties. In 
Bukro Nath v. Nilmoni Singh (2), Hitter J. observed that u as a general 
(1) (1878) I. L. R. 5 Calc. 740. (2) (1879) I. L. R. 5 Calc. 389. 
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rule the heir of the last incumbent was considered as eligible to be appoint, 
ed in the place of \m ancestor, unless some special ground of unfitness 
rendered him incompetent to perform the duties of a jaigirP Murkby J. 
referring to the admission of the Advocate General said “He admits that 
the tenure is a hereditary one unless there is some special objection to a 
person entitled to succeed by which I conclude is meant something which 
disqualifies him or unfits him for the personal discharge of the duties 
whatever these duties may he, but he claims for the Government, the right 
to appoint and the light to dismiss the jaigirdars a right, however, which 
is to he exercised an I understand it only in cases of disqualification or 
unfitness or in the absence of any legal heir.” The Judicial Committee in 
that case observed as follows : — ;| It is quite clear, that if the jaigir were 
transferable without the consent of the Government, either by descent to an 
heir or by voluntary sale, or sale in execution, or otherwise there would be 
no security that the transferee would be a proper person to discharge the 
duties in respect of which the lands are held at the reduced rent. The 
transferee might, be a person of questionable or even of had character.” 
The precise nature of the right of the Government or the grounds upon 
which the right of approval is to be exercised were not necessary to be 
decided arid were not decided in that case. So far as can he gathered from 
the observations made by the Judicial Committee, the consent of the 
Government would seem to depend upon the question whether the heir is 
a proper person and fit to discharge the duties of a ghatwal. At any rate 
there is nothing in the judgment of the Privy Council to indicate that 
Government can disapprove on any ground it likes. 

In the ease of Debee Naraht Sein v Sree Kishen Sein(l), this Court 
held that the Civil Courts cannot interfere to reinstate a ghatwal , who has 
been dismissed by the Police Authorities In the land which he formerly 
held as ghahval. But the ghatwal was dismissed by the Magistrate for 
non-performance of his services and there can be no doubt that the Magis- 
trate has the power to dismiss a ghatwal for misconduct or neglect of duty 
The question raised was whether the dismissal affected his right to continue 
to possess the ghatioali lands and all that this Court said was that the Civil 
Court has no power to interfere with the order of dismissal and that the 
right to possess the lands depends on the tenure of the Office. The 
same observations apply to the case of The Secretary of State v. Pora?i 
Singh (2), where it was held that the dismissal of a ghatwal will carry with 
it, the forfeiture of his tenure. On the other hand in the case of Lall 
Dhari Roy v. Brojo Lall Singh (3), it was held that a Commissioner of 
Revenue is not warranted by law on the demise of a ghatwal to consider 
(l) (1864) 1 W. R. 321. (2) (1878) I. L. It. 5 Calc. 740. 

(3) (1868) 10 W. E. 401. 
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the eligibility of rival claimants to a tenure (a perpetual and descendible 
one) and to reject the claims of the natural heir on considerations purely 
moral, e.g. % having evinced a want of filial respect and dutiful feeling to his 
father and that the plaintiff was quite competent to question the order of 
the Commissioner by a suit in the Civil Court. One of the learned Judges 
(D. N. Mitter J.) observed u A ghatioali tenure in Birbhum is not resum able 
at the mere good will and pleasure of the Executive Authorities.” The 
ghatwali appears to have been a Birbhum .'ghatioali, the incidents of which 
were governed by the provisions of Regulation XXIX of 1814 and are not 
exactly those of a ghatwal* which we are dealing with in the present case. 
But the ghatioali in the present case is analogous to a Birbhum ghatioali 
and the Government has the power of sanctioning the appointment in 
either case. The case cited above shows that the Government cannot 
disapprove of the heir on any ground it likes and apart from the question 
of fitness. 

If we are to hold that the Government can refuse to sanction or 
approve on any ground it likes, what becomes of the hereditary nature of the 
tenure. No authority has been placed before us to show that the Govern- 
ment can do so on any ground and apart from the question whether the 
heir is a fit and proper person. So far as the particular tenure is concerned, 
the Authorities have appointed and dismissed ghatwals from time to time, 
but there does not appear to have been any case in which the heir of the 
ghatwal although fit has been superseded by a stranger. Once it is held 
that these tenures are hereditary, it seems to me that it cannot be held that 
the Government can withhold its sanction to the succession of the heir 
upon any ground it likes. No doubt it is for the Government to say whether 
the heir is a fit and proper person. So far as that question is concerned, the 
Government, I think, is the sole judge and the Civil Courts cannot go into 
that question. But I am unable to hold that the Government can dis- 
approve of the heir or withhold its sanction upon any ground it likes and 
apart from the question whether he is a fit and proper person. 

It has been pointed out on behalf of the respondent that the heir of 
the ghatwal in the case of Jogendra Narain Singh v. Kali Charan Roy (1), 
was held entitled to succeed to the tenure although he had not been approved 
by the Government and on the contrary had been dismissed while he was 
acting as deputy of his father. But the question of approval by the 
Government does not appear to have been raised in that ease and there 
can he no doubt as laid down in Nilmoni Singh v. Bahra Nath Singh (2), 
by the Privy Council that the right of the heir to succeed to the ghatioali , 
as subject to the approval or sanction of the Government. 
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The next question is whether the plaintiff in the present ease has been 
approved by the Government. It appears that in August, 1907, Mahendra 
Narain, the father of the plaintiff applied for six months’ leave owing to 
ill-health and the Deputy Magistrate submitted the following note to the 
District Magistrate u sardar Mahendra Narain being ill he prays that his 
son, Upendra Narain Rai may be allowed to act for him for six months. 
Upendra is present and seems to be a Jit person to act as sardar . Submit- 
ted to Collector for orders.” The order of the District Magistrate, Mr. B. 
Krishna on the note was approved . It is true he was appointed in an 
acting capacity and as deputy of his father for six months, but the fact 
remains that so far as the ground of fitness was concerned he was approved. 
After the death of Mahendra Narain the plaintiff was ordered by the 
Magistrate to continue to “act in the place of bis deceased father, 
Mahendra Narain Rai until further orders.” Then when the matter 
came up before the Magistrate upon the application of the defendant 
No. 1, the Magistrate confirmed the plaintiff in the appointment. The 
above orders taken together go to show that the plaintiff was approved. 
The last order of the Magistrate has, no doubt, been set aside by 
Mr Maddox, the Commissioner, who is the higher authority, but he did 
not reverse the order of the Magistrate upon the ground of unfitness of 
the plaintiff, but merely upon Ills view of the legal rights of the parties 
and the Government of Bengal referred the plaintiff to a Civil Court. 
There is no suggestion in the proceedings that the plaintiff was, in any way, 
an unfit person and the very fact that the Commissioner considered the 
legal rights of the parties shows that it was on the footing that both the 
parties were fit to discharge the duties and were proper persons to be 
appointed. We have the distinct approval by the Magistrate having* 
regard to the fitness of the plaintiff and the said finding has not up to 
this time been reversed by any authority. The Commissioner disallowed 
the plaintiff’s claim merely On the ground that the defendant No. 1 was 
under the law entitled to succeed. 

If the power of approval is to be exercised with reference to the question 
whether the heir is a fit and proper person, as I think it is, then the 
plaintiff, having regard to the above proceedings, should be held to have 
been approved. 

I am accordingly of opinion, that the decree of the Court below is 
correct and should be affirmed. But in the circumstances, I think each 
party should bear his own costs. 

As we are unable to agree in this case under Section 98, Code of Civil 
Procedure, the decree of the lower Court is confirmed and the present 
appeal dismissed, each party bearing his own costs. 
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Sir Eashbehary Ghose, Babu Jogesh Chandra De, 
Babu Jyotish Chandra Sarkar and Babu Srish 
Chandra De, for the appellant. 

Babu Dwarka Nath Chakravarti , Babu Karuna- 
moy Bose, Babu Lalit Mohan Ghose, Babu Jyotish 
Chandra Basra and Babu Sarat Chandra De, for the 
respondents. 

Cur. adv. vult. 

Jenkins 0. J. The plaintiff Upendra Narain Roy, 
has brought this suit to establish his claim to lands 
in Ghaut Bharra in the District of Bankura as held 
in Digwari Chakran right. The defendants are his 
rival claimant. Hemendra Nath Roy, the Secretary 
of State for India in Council and the Raja of Panclia- 
kote, the zemindar. There are also certain pro forma 
defendants of whom some are the plaintiff's brothers 
and one is Darpanarain Roy who is admittedly one of 
the two Digwars of Ghaut Bharra. 

The Subordinate Judge has passed a decree in the 
plaintiffs favour and has directed that the plaintiff 
do recover possession of the land in suit, and effect 
has been given to this direction. From this decree 
an appeal to the High Court was preferred : it was 
heard by Fletcher and N. R. Chatter jea JJ. They 
were divided in opinion, and so the view of Chatterjea 
J. who was for confirming the decree of the Subordi- 
nate Judge prevailed. 

From this judgment the present appeal has been 
preferred under clause 15 of the Letters Patent by 
Hemendra Nath Roy, who has been supported by the 
Raja of Panchakote, a respondent in this appeal. 
No one else has appeared except the plaintiff who 
has supported the decree in his favour. 

There are two Digwars in Ghaut Bharra. The 
defendant Darpanarain is one and his position is not 
contested. The whole dispute is as to the other 
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Dig war. It Is common ground that the office of Dig- 
war and enjoyment of the. land go together, and this 
combination may be due either to a grant of land 
burdened with the services of the office or a grant of 
the office remunerated by the enjoyment of the land. 

Whichever of these two it may be, we know that 
the office was held and the property enjoyed by 
Kartic Roy the defendant Hemendra’s father, and 
seven generations of ancestors before him, and it is 
common ground that it was so enjoyed in a regular 
course of succession. Kartic, however, was dismissed 
in 1855 and. Rasik Lai Upadhyay, a stranger to the 
family, was appointed in his place. But he in turn 
was dismissed on the 14th April 1856 and Raja Ram Rai 
was appointed to the office. In 1861 Raja Ram Rai 
became incapable of performing the duties of the post 
and his nephew and heir presumptive, Mahendra, the 
plaintiff’s father, was appointed. 

In the mean time the dismissed Kartic had rendered 
good service, and so on the 18th of August 1869 a 
promise was made that when any or Sarclari Sadiali 
post became vacant, it should be offered to him in the 
first instance'. In 1870, Mahendra was dismissed. In 
1871 Kartic was confirmed in the vacancy caused by 
this dismissal and it was directed that possession 
would be given him of the ghatwali lands. 

This dismissal however was cancelled by the order 
of the Lieutenant Governor who reinstated Mahendra 
in the service, and on the 19th June 1872 an order was 
made on the Sub-Inspector of Gangajalghati directing 
him to continue as before to get the work done by 
Mahendra and give him possession of the lands. 
From a report dated the 14th August 1872 it appears 
this was done. 

Ou the 19tlx July 1904 the Magistrate made an order 
dismissing a number of Ghatwals including Mahendra. 
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The following month this dismissal was cancelled and 
Mahendra was reinstated. 

In August 1907 Mahendra preferred a petition to 
the Magistrate praying for six months leave on the 
score of ill-healtli and asking that his son Upend ra 
the plaintiff should be appointed in his place in an 
acting capacity for six months. This was approved. 

On the 9th October 1907 Mahendra died and his son 
Upendra asked to be appointed. The order was 
“Upendra Rai will continue to act in place of his dead 
father Mahendra Narain Rai Sardar of Blmrra until 
further orders.” 

I may here state that though Upendra h is brothers, 
they do not dispute the superiority of his sole claim to 
the office. 

In the meantime Kartic had died in 1908, leaving 
him surviving his widow Karunamayi and his son, 
the defendant Hemendra. Karunamayi, on Mahen- 
dra' s death, applied for the appointment of her 
minor son Hemendra as Sardar Ghatwal of Perga na 
Mahibara. The Deputy Collector reported that “ in his 
opinion the application should be rejected and that 
the present acting man Upendra Nath Rat (be) tip- 
pointed in place of his deceased father, specially when 
he appears to have been doing good work all along.” 

On the 16th of .Turn 1908, the Magistrate Collector 
made an order in which he said he thought Upendra 
should be confirmed. On the 14th August 1908, Mr. 
Maddox, the Officiating Commissioner, set aside the 
Magistrate’s order and directed that Hemendra the 
minor son of Kartic be appointed as Sardar Ghatwal » ml 
until he came of age a Deputy must be appointed in 
his place. This opinion was based principally on Mr. 
Maddox’s reading of a decision reported in Jogendra 
Nath "Singh v. Kali Char m Roy (1). 

(I) (1 905) 9 C. W. N. 663. 
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Upendra appealed to the Board of Revenue on the 
21st. September 1!NJX, but the Board resolved that it 
had no jurisdiction. Thereupon Upendra appealed to 
the Lieutenant Governor, and in reply he was inform- 
ed that the remedy for any grievance which he might 
have, lay in the Civil Court So this suit was institut- 
ed by Upendra in accordance with the reply given him 
by the Government. 

Whether we have here to deal with an office remu- 
nerated by the possession of land or land burdened 
with the service of an office is practically immaterial 
in the view I take. 

But such materials as there are on the record, fn my 
opinion, support the conclusion that we have here an 
office remunerated by the possession of land. Most of 
the information we possess relates to the period sub- 
sequent to Kar tic’s appointment, but it does appear 
that one of his predecessors was dismissed. Since that 
time, there have been the repeated instances of ap- 
pointment and dismissal which I have already men- 
tioned, and what has given them the greater signifi- 
cance is that the corresponding possession of the land 
has apparently followed as a matter of course. 

The oral evidence on this point is interesting. 
Thus Upendra says, “From 185(5 up to the time of my 
dismissal we have held the post of Sardar Digwar and 
held possession of the properties appertaining to the 
office. No person was appointed in my father’s place 
and our possession did not cease.” 

1 ater he deposes, “ when a new Sardar is appointed, 
he has to take possession through the police ; when 
t was appointed acting Sirdar, I did not apply to be 
put in possession. The possession was then with us.” 
And according to him, it is the Magistrate who 
appoints and dismisses. Darpanaraiii declares that lie 
took possession through the police on his appointment, 
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and tliat when a Sardar is appointed permanently or 
in an officiating post, he has to take possession through 
the Police. 

Beni Madhab, the police Sub-Inspector at Gangajal- 
ghat, says that the Magistrates dismiss for misconduct 
or default in the performance of their duties, and that 
the Police give possession to the person who is 
appointed. Rakhal Chandra Cliattopadhyay deposes to 
this power of dismissal. 

Prasanna Kumar Rai, who looks after Hemendra’s 
affairs, declares that the Magistrate appoints and dis- 
misses and that he had never seen any Digwar or Sardar 
hold possession of the lands of his office after dismissal. 

This view is borne out by the documentary evidence 
The earliest document is the report submitted in 1799 
by Kunji Tahsildar of Chakla Pachet, but his covering 
letter shows that his sources of information were 
limited. The report, throws no appreciable light on 
the question now under discussion, and it is probable 
that the distinction it involves was not present to his 
mind. But for what it may be worth, we find him 
stating that the Digwars enjoy rheir jagir villages 
without payment of rent in lieu of their wages. 

The order of the 23rd May 1847 is much more 
explicit, and the parwana there reproduced states that 
ghatwali lands are held merely for remuneration for 
labours of their services, and that they are not entitled 
to make a permanent settlement of the lands to any 
one by giving up their rights thereto, that they can 
grant only a patta of jote right for the period of their 
incumbency. 

Another document to which reference may use- 
fully be made is Exh. ' D, an attested copy of isam- 
nabisi or list of Ghatwals dated in the year 1849. It 
is expressed to be an isarnnabisi of ghatwals who got 
their allowance in cash or got jaigiri lands therefor. 
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It refers to th 1 subject-matter of the present litigation, 
and one of the columns is headed “whether the Sardar 
gets pay in cash or holds ehukran lands.” In another 
column we find the following statement. “In the 
year 1221, Aditya Rai was appointed in place of Madam 
Rai who was dismissed. Gout* Mohan Rai was appoint- 
ed on the 25tli B had nr 1258 in place of his deceased 
father Anand Rai. Jagat Saukar was appointed in/ 
place of his deceased brother Ananda Sark at- on the 
26th Bhudra 1235.” 

The conclusion then to which I come is that the 
Digwavi position was that of an office remunerated 
by the enjoyment of land. So the next point for 
determination is, whether this office is hereditary or 
not. No Sanad is forthcoming, but the history of 
this office establishes a general usage on the death of a 
Dig war holding office to appoint his heir in his place 
as the successor to his office. Whether the office thus 
became hereditary in the strict sense of the term, may 
be open to discussion, for even in the case of life 
grants it is a common practice that they should be 
renewed to the heir of the grantee, so that there may be 
by usage an appearance of descent, and it may always 
be a matter of some doubt at wliat point the principle 
and practice of identification can be properly regarded 
as establishing heritability. Here the usage of the 
heir taking his predecessor’s place can be traced back 
to the 17th century, and so long a usage cannot be dis- 
regarded as an exponent of the Digwari right. On the 
contrary, I think, we may safely ascribe to it the force 
of law, subject to the qualification, that the heir’s claim 
and tenure of office is dependent on the approval of 
the Government. Mr. Maddox’s determination recog- 
nises this, for he clearly thought that he was passing 
judgment on conflicting legal claims, and it is diffi- 
cult to reconcile the Government’s reply with any 
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other view. In fact, wlien analysed the contest would 
seem to be whether Mr. Maddox’s legal pronounce- 
ment was correct or not, for if Mr. Maddox had not 
decided as he did, Upendra would not have been 
disturbed. 

The Magistrate did approve Upendra’s succession 
on his father’s death, but this, as I have shown, was 
cancelled by the Commissioner, with the result that 
the Board of Revenue resolved it had no jurisdiction 
and Government referred to the Civil Court. When 
the facts of the case are grasped, this attitude of the 
Government is free from difficulty, for the Commis- 
sioner’s determination was not limited to Upendra’s 
conduct or fitness of office, but proceeded on that 
officer’s view of the rival legal claims. The Commis- 
sioner’s decision is based on Jogenclra Nath Singh v. 
Kali Oharan Boy (1), but that case has absolutely no 
application to the circumstances of this case : it dealt 
with a proposition that has no relevance here and 
determined no point that arises' here. Apart from a 
personal promise in favour of Kartic, Hemendra 
Nath’s only claim would be as the heir of Kartic,- but 
after his dismissal 60 years ago, he can no longer be 
regarded with reason as a stock of descent. The last 
incumbent was Mahendra and Upendra Nath is his 
heir. Still it does not appear to me that we can up- 
hold the unconditional decree that has been passed, for 
that disregards the qualification that the Government’s 
approval is necessary, and we can do no more than 
express our conclusion that Mahendra was the incum- 
bent of the office at his death, having been appointed 
thereto in succession to Raja Ram Rai whose heir he 
was, that Upendra was the heir of Mahendra, that 
Upendra' s claim to succeed is subject to the approval 
of the Government, and that the ground on which the 
(1) (19j5) 9 C. W. N. 663. 
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Commissioner cancelled the Magistrate’s sanction was 
erroneous in law. 

We cannot therefore affirm the decree as it stands’ 
so that we have to see, whether it is open to ns to pass 
a decree which will embody what is essential in this 
conclusion. The plaint is not happily framed, but 
in view of all the circumstances of the case, I think 
we can make a declaratory decree, defining the 
plaintiff’s position, though it may be it is not really 
necessary, for having regard to the Government’s 
reply referring the plaintiff to the Civil Court, they 
would probably be prepared to give or withhold its 
approval in accordance with the view we have 
expressed, seeing that it invited recourse to the Civil 
Court. For the appellant, It is objected that we can- 
not make a declaratory decree on a plaint framed as 
the present is, and we have been referred to the 
decision in Walihan v. Jogeshwar Naraym (i). 
But that decision does not appear to me to govern the 
present case, which is peculiar in its circumstances. 
The prayers in the plaint are not limited to a claim 
for possession but seek declaration, and though the 
form in which these declarations are sought do not 
comply strictly with the provisions of section 42 of 
the Specific Relief Act, the prayers, more specially 
in view of order VII rule 7 are, I think, sufficiently 
comprehensive to permit the decree I think should 
be passed. 

In dealing with this matter on broad lines, we shall 
be acting in accordance with what has been done by 
their Lordships of the Privy Council in more than one 
case, when, to use an expression employed on one 
occasion, it was necessary out of a wreckage of proce- 
dure to construct the material for a just decision. 

, The principle adopted by their Lordships in 
(11 (1907) I. L. R. 35 Calc. 189 ; L. R. 35 I. A. 33. 
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Cockerell v. Dickens (1) is this : “ The rule is that if the 
bill contains charges putting facts in issue that are 
material, the plaintiff is entitled to the relief which 
those facts will sustain under the general prayer, but 
he cannot desert specific relief prayed, and under the 
general prayer ask specific relief of another descrip- 
tion, unless the facts and circumstances charged by the 
bill will consistently with the rules of the Court main- 
tain that relief.” And the same position was main- 
tained in Durcjci Prasacl Sureka v. Bhajan Lall (2) 
and Gopi Narain Khanna v. Bansidhar (8). 

We must, therefore, modify the decree of the lower 
Court by substituting for the same a declaration that, 
according to usage, on the death of a Digwar of Ghaut 
Bliarra, holding office, his heir may be appointed in his 
place, if the Government approve, that Mahendra 
Narain Roy held the office of Digwar at his death and 
that the plaintiff is the heir of Mahendra Narain Roy. 
This Court cannot give relief either by appointing him 
to the office he seeks or delivering him possession of 
the land appertaining thereto. That relief must be 
sought elsewhere and possibly for this purpose the 
declaration may be of service. 

In the circumstances of this case, each party should 
bear Iris own costs throughout. 

Mookerjee J. This is an appeal by the first 
defendant in a suit commenced by the plaintiff res- 
pondent for recovery of possession of land on declara- 
tion of title thereto as Digwar of Ghat Bharra in the 
District of Bankura. The suit was decreed by the 
trial Court. . Upon appeal, to this Court, the Judges of 
the Division Bench were equally divided in opinion. 

<1) (1840) 2 Moo. I. A. 353, 339. (3) (1905) I. L. R. 27 All. 325 ; 

(2) (1904) I. L. R 31 Calc. 614 : L. R. 32 I. A 123. 
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Fletcher J. was of opinion that the decree of the 
Subordinate Judge should be reversed and the suit 
dismissed. N. R. Chatterjea, J., was of opinion, on the 
other hand, that the decree should be continue:!. 
Consequently the decree of the Subordinate Judge 
stood confirmed under sub-section 2 of section 98 of 
the Code of Civil Procedure of 1908. On the present 
appeal under clause 15 of the Letters Patent, the deci- 
sion of tiie Subordinate Judge has been assailed 
principally on t lie ground that the plaintiff cannot 
claim as of right to succeed to the office of Digwar 
and that as the Executive Government have refused 
to appoint him as Digwar, the Civil Court has no 
jurisdiction to review the order of the Executive. 

It is desirable at the outset to state that no useful 
purpose is likely to be served by a reference to the 
provisions of Regulation XXIX of 1814, which are 
applicable to Bitbluun Ghatwals ; nor can any analo- 
gy be safely drawn from the decisions in Nilmvny 
Singh Deo v. Bakranath Singh (1) and Jogendra 
Narain Singh v. Kali Char m Iioy (2) which are 
mentioned in the judgments of the Division Bench. 
As was observed by their Lordships of the Judicial 
Committee in the case of Earn Chunder Dntt v. 
Jughes Chunder Dntt (8), the argument from analogy 
may arise where a principle of law is involved, but 
where Courts are dealing with the positive enactment 
of a statute reasons founded upon analogy are scarcely 
applicable. This observation is peculiarly weighty 
where the rights of the parties litigant depend in a 
great measure upon the nature of the particular tenure 
or the terms of the particular grant. The problem 
for investigation, consequently, is, wliat is the nature 
of the tenure, what are the terms of the grant in this 

(1) (1882)I.L.R. 9 Calc. 187,200. (3) (1873) 12 B. L. R. 229 : 

(2) (1905) 9 C. W. N. 663. 19 W. R. 353. 
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case as indicated by its antecedent history. In the 
detenninatipn of this question, we must bear in 
mind the clear distinction between the grant of an 
estate burdened with a certain service and the 
grant of an office the performance of whose duties 
are remunerated by the use of certain lands. This 
fundamental distinction was emphasized by Jackson 
J. in Kooldeep Narctin Singh v. Mahadeo Sinc/h (1), 
and has since then been recognised and approved by 
the Judicial Committee in Forbes v. Meer Mahom- 
med Tuquee (2), Lilanund Singh v. Munoranjan 
Singh (?>), and Venkata Nar isimha v. Sobhanadri (4). 

In the investigation of the nature of the title, 
under which the lands in dispute have been held by 
successive occupants thereof, reference to the follow- 
ing genealogical tables will be found convenient : 

(A.) 

Sahebram. 

i 

Bari. 

i 

Ansnda. 

I 

Madhi. 

I 

I I 

Sham. Barn. 

i i 

Khudu. Gobardhan. 

i i 

! Alaum. 


Mador. Adwaita. Gourmoban. Muktaram. 

i i 

Kartic. Darpanarayan, 

| deceit. No. 8. 

Hemendra, 
defdt. No. 1. 

(1) (1866) 6 W. R . 199, 209; (3) (1878) 13 B. L. R. 124, 131. 

(2) (1870) 13 Moo. I. A. 438, 464. (4) (1905) I. L. R. 29. Mad. 52 ♦ 

L. R. 33 I. A. 46, 52. 
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(B.) 

X. 

,, . I — — — — , 

Kajarara. Y. 

i 

M alien dra. 

i , 

Upendra ( ptff . :). 

It is undisputed that the lands in suit were held 
by successive Digwars of Ghat Barrah, who were up 
to the middle of the Nineteenth Century, members of 
the family whereof Sahebram was the founder. The 
evidence indicates that Sham and Ram were Digwars 
in 1782. Since then, the lands have been enjoyed in 
equal halves by the two Digwars, one of whom came 
from the branch of Sham and the other from the 
branch of Ram. We are not concerned in this liti- 
gation with the lands enjoyed by the Digwars who 
belong to the latter branch, but the evidence indicates 
that Gour Mohan was appointed Digwar in 1831 and 
that Darpanarayan succeeded him in 1865. When we 
turn to the history of the other branch, we find that 
Madan, who was Digwar in 1808, was dismissed in 1814 
and was succeeded by Adwaita, who in his turn was 
dismissed in 1850. Kartic was appointed Digwar on 
the 28th March 1851 after the dismissal of his father 
and was himself dismissed on the 10th May 1855, as the 
authorities were not satisfied with the manner in 
which he discharged the police duties. On the dis- 
missal of Kartic, a stranger to the family, named 
Rasik Lai Upadhyay, was appointed Ghatwal, bat his 
tenure of office was very brief, as he himself was dis- 
missed on the 14th February 1856. On the dismissal 
of Rasik, Rajaram the grand uncle of the plaintiff who 
belonged to a different family, was appointed Digwar 
on the 14th April 1856. He was succeeded in 1861 by 
Mahendra, the father of the plaintiff. During the 
incumbency of Mahendra, Kartic, in 1869, made a 
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successful attempt to get back the office 
Mabeudra was suspended. On the 13th October 18/0, 
Mahendra and Darpanarain were both ^smsse^, a, 
their conduct was deemed unsatisfactory and the opm- 
» express that it was improper to keep ouch 
men in Government service. Kartic was re-appointed 
Mowar in place of Malrendra on the 11th January 
1861, and one Khetra Nath was, at the same time, 
appointed in place ot Darpanarain. But on the outh 
May 1872, Mahendra and Darpanarain were both re- 
instated by the Lieutenant-Governor in supersession 
of the order of the Commissioner who bad confirmed 
the order of dismissal made by the Magistrate. This 
terminated the brief restoration of Kartic to the office- 
which had been held by his ancestors for seven 
generations, but he obtained, what may be described* 
as a promise of reappointment on a future vacancy - 
Kartic, however, died in 1900, leaving an infant som 
Hemendra, the first defendant in this litigation. On 
the 19th July '1904, Mahendra was dismissed again by 
the Magistrate along with a number of other persons 
similarly situated. On the 6th August 1904, this- 
order was revoked, and Mahendra and Darpanarain 
were conditionally restored. The evidence points to 
the conclusion that they were allowed to continue in 
office and enjoy the lands, though the condition im- 
posed does not appear to have been fulfilled. On the 
20th August 1907, Mahendra obtained leave of absence 
on the ground of illness and his son Upendra was 
appointed to act for him; but Mahendra never 
returned to his work, as he died on the 9th October 
1907. Upendra was thereupon directed to act until 
further orders. At this stage, an attempt was made 
bv the guardian of Hemendra to secure the office 
and the lands for him, if possible. The Magistrate, 
however, on the 16th June 1908, appointed Upendra 
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us Digwar on t lie strength of a report, dated the 27th 
April 1908, submitted by the Deputy Magistrate. 
But on. an peal, to the Commissioner the order of the 
Magistrate was reversed on the llth August 1908 
and Hemendra, the infant son of Kartic, was appoint- 
ed Digwar. Upendra preferred an appeal to the Board 
of Revenue which was dismissed on the 21st September 
1908. He then appealed to the Lieutenant-Governor . 
but on the 29th March 1909, he was informed that the 
remedy for any grievance which he might have lay in 
the Civil Court. The result was the institution of 
this suit by him on the 16th August 1909. 

From the facts thus briefly narrated, two points, 
emerge as perfectly clear, namely, first, that the 
disputed lands have always been enjoyed by the 
Digwar of Ghat Bnrrah; and, secondly, that when a 
person has been dismissed from the office of Digwar, 
he has been forthwith deprived of the lands. There is, 
indeed, no trace in the evidence that there ever was 
an assertion by a dismissed Digwar that he was not 
liable to be deprived of the lands. As regards the 
dismissal itself, the Digwar was at liberty to appeal 
from the decision of the Magistrate to the superior 
authorities, but no one has ever suggested that if the 
Executive Government ultimately confirmed the order 
of dismissal, the Digwar had still a right to continue 
in possession of the lands. These circumstances, 
in my opinion, justify the inference that we have 
here, not a grant of lands burdened with a certain 
service, but the grant of an office the performance of 
whose duties is remunerated by the use of lands. 
The land and the office went together, but the office 
was the primary concern, the occupation of the land 
was subsidiary thereto. I think the inference is also 
legitimate that we have here a case, not of property 
held by a man to himself and to his heirs, but of 
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property held by a man to himself as holder of an 
office and his successors in that office. The office hemendra 
itself was not hereditary in the sense that the heir of Nath Eot 

* V, 

the last holder was entitled as a matter of right to Upesdra 
discharge the duties of the office and to remunerate Narain Eoy 
himself from the usufruct of the land attached thereto. Secretary 
The theory that the office was hereditary in character 

is inconsistent with incontrovertible facts disclosed 

in the evidence. Successive Digwars were dismissed Mo0 j EE,EE 
by the Executive Government, on the ground that they 
were not fitted to hold the office, without any question 
or demur. In 1855 the office was granted to a stranger 
to the family of Kartic,and when the new Digwar was 
in his turn removed a few months later, another person, 

Rajaram, who was a stranger to both the families, was 
appointed; it was then expressly stated as a point 
in his favour that he was not connected with Kartic. 

The view that the Digwar was liable to be removed 
for failure to discharge his duties satisfactorily and 
that on his removal the Executive Government was 
free to appoint a qualified stranger as successor, is 
borne out by the documentary and oral evidence on 
the record. 

The earliest document, namely, the report of Kanji 
Tahsildar, dated the 9th July 1799, though based on 
meagre material, makes it reasonably clear that the 
Digwars enjoyed the villages without payment of rent 
in lieu of their wages. Evidence of a more recent 
date is consistent with this position, for instance the 
order on Adwaita and Gour Mohan, dated the 23rd 
May 1847, states explicitly that the Digwars held lands 
merely for remuneration for the labours of their 
services and are consequently competent to create only 
such subordinate rights as do not continue beyond 
the period of their incumbency. The list of Ghatwals 
framed in 1849 makes it equally clear that the Digwars, 
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when they did not get their allowance in cash, .held 
the lands only in lieu of such allowance ; and this 
was applicable to the Digwari now in suit. The same 
view is supported by subsequent reports and orders 
made on the occasion of dismissal of successive 
Dig wars and the appointment of their successor, and 
this is confirmed by the statement of the plaintiff 
himself as to the nature of the tenure of the Digwari 
office made in an agreement between himself and his 
brother on the 1st April 1908. The position, conse- 
quently, is that the disputed lands appertain to the 
office of Digwar of Ghat Barra, that the office itself 
is not hereditary as a matter of right, that the holder 
of the office is liable to be removed for failure to 
discharge his duties to the satisfaction of the Executive 
Government, that, on the removal of a Digwar his 
successor acquires a valid title to the office only if 
appointed thereto by the Executive Government, and 
that although on two occasions strangers have been 
appointed to this office, during many generations, the 
heir to the last holder has taken the office and the 
lands with the approval of the Executive Government. 

Tested in the light of these conclusions, what is the 
position of the plaintiff? He has not been appointed 
Digwar by the Executive Government and he had 
not consequently a valid and enforclble title to that 
office at the time of the institution of the suit. He 
is plainly not entitled to a decree for possession of 
the lands annexed to that office and the decree of the 
Subordinate Judge cannot, to this extent, be possibly 
confirmed. Bat it does not follow that the plaintiff is 
not entitled to any relief in the suit as framed, and 
here we must take into account the very special 
circumstances which have preceded its institution. 
The plaintiff, on the death of his father, was appointed 
Digwar by the Magistrate. But the order of the 
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Magistrate was reversed on appeal by the Commis- 
sioner. The decision of the Commissioner was largely 
based on a misapplication of the judgment of this Court 
m the case of Jogenclra Narain Singh v. Kali Charan 
Roy(l). That decision, it has not been seriously 
disputed before us by either party, has no possible 
application to this case. There the Court found that 
the particular tenure was not merely heritable but 
was also permanent, and that a tenure of this descrip- 
tion could not be determined or resumed by the 
Zemindar or the Government on the ground that the 
services were no longer necessary or had been dispensed 
with. It was further held that in the case of a tenure 
of this description, where, during the lifetime of the 
Glmtwal, his son who was appointed his deputy, was 
dismissed, the dismissal of the son did not amount to a 
dismissal of the father, and that after the father’s 
death, the son was entitled to succeed, although 
during his father’s lifetime he had been dismissed 
while acting as a deputy of lus father. It is obvious 
that these principles have no application to a case 
where, as here, the tenure is not heritable as of right, 
and the lands are annexed to an office which also has 
not a hereditary character impressed upon it. The 
position then is, that the Commissioner refused to 
approve the appointment of the plaintiff as Digwar, 
not because the Commissioner considered him unsuit- 
able for the office, but because the Commissioner took 
an erroneous view of the relative rights of the plaintiff 
and his opponent : the determination of the Commis- 
sioner was in essence based upon an erroneous adjudi- 
cation of a question of title. This explains why the 
Board of Revenue stated that the Board had no juris- 
diction and why the Executive Government held that 
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the remedy for any grievance which the plaintiff might 
have, lay in the Civil Court. It need not be denied 
that, as was recognised in Debee Narain Sein v. Sree 
Kishen Sein (1) and The Secretary of State v. Poran 
Singh (2), the Civil Courts have no jurisdiction to 
reinstate a Gliatwal who has been dismissed by the 
Executive Government as unfit for the discharge of his 
duties. But the position is obviously different, where 
the Commissioner decides against a claimant, not in 
the exercise of his discretion but upon an erroneous 
view of the relative title of his contestant : Lai 
Dharee Boy v. Brojo Ball Singh (3). I am of opinion, 
accordingly, that it is competent to this Court to grant 
to the plaintiff relief by way of a declaratory decree 
under section 42 of the Specific Relief Act, so that the 
plaintiff may approach the Executive Government and 
seek their decision on the question of the appointment 
of a successor to the office of Digwar of Ghat Burra. 
A similar view has been taken in Bombay in connec- 
tion with what are known as Yatans, and it has been 
ruled that if the plaintiff has the right and if the Court 
has jurisdiction to give him relief by declaring it, he 
is entitled to a decree; the Court is not concerned 
with the object or motive of the party who comes into 
Court in assertion of his alleged right, and he should 
not be refused declaration merely because he seeks it 
with a view to influence the opinion of the Revenue 
authorities [ Bamchandra v. An ant Sat (4), Govind 
v. Bapuji (5), Bahim Khan v. Dada Miya (6)]; but 
the position is different when the declaration sought 
can be based only on the investigation of a question 
which is by statute or otherwise expressly excluded 
from the cognizance of the Civil Court Khandova v. 

(1) (1864) 1 W. R. 321. (4) (1883) L L. R. 8 Bom. 25. 

12) (1878) 1. L. R. 5 Calo. 740. (5) (1893) I. L. R. 18 Bom. 516. 

(3) (1868) 10 W. R. 401. (6) (1909) I. L. R. 34 Bom. 101. 
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Apaji (1), Chinto v. Lakshmi Bai (2), Balkrishnci v. 
Balaji (3), Raoji v. Genu (4), Jivaji v. Fakir (5). The 
view I take is supported by the decision of the Judi- 
cial Committee in Sadut Ali v. Khajeh Abdool Gunney 
(6), which recognised the principle that before the 
Court grants relief in a declaratory suit, the Court must 
see that the declaration of right may be the foundation 
of relief to be got somewhere. This condition, it 
appears to me, is sufficiently answered in the present 
case. I arrive at this conclusion without hesitation or 
embarrassment in view of the letter of the Government 
of Bengal dated the 29tli March 1909. 

The only other question for consideration is, 
whether a declaration should be granted in the suit as 
framed. Here I think the Court should be guided by 
well settled principles now embodied in rule 7 of Order 
VII of the Code of 1908. The principle is best stated 
in the words of Lord Erskine in Hiern v. Mill (7). The 
rule is that if the bill contain charges putting facts in 
issue that are material, the plaintiff is entitled to relief 
which those facts will sustai n under the general prayer, 
but he cannot desert specific relief prayed and, under 
the general prayer, ask specific relief of another de- 
scription, unless the facts and circumstances charged 
by the bill will;, consistently with the Rules of the 
Court, maintain that relief. This formulation of the 
rule, it may be parenthetically observed, is attributed 
per incuriam to Lord Eldon by Baron Parke in Cocke- 
rell v. Dickens (8). In the application of this statu- 
tory rule, the test is whether the defendant will be 
taken by surprise : Stevens v. Gappy (9); and there can 
be no surprise if the deficient relief not specifically 

(1) (1877) I. L. R. 2 Bom. 370. (5) (1912) 14 Bom. L. E. 395. 

(2) (1878) I. L. E. 2 Bom. 375. (6). (1873) 11 B. L. B, 203. 

(3) (1884) I. L. It. 9 Bom. 25. (7) (1806) 13 Ves. 114, 119. 

(4) -(1896) I. £,. R. 22 Bom. 344. (8) (1840) 2 Moo I. A. 353, 389. 

(9) (1826) 3 Russell 171, 185. 
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claimed, but supplied as the Courts think just, is con- 
sistent with the relief specifical ly claimed as well as 
with the case raised by the. pleadings : Cargill v. 
Bower (1), This rale has been repeatedly recognised 
and approved by the Judicial Committee : Cockerell 
v. Dickens (2), Durga Prosdd v. Bhajan Lai (3), Gopi 
Narayan v. Bansidhar (4). The decision in Walihan 
v. Jogeshwar (5) is not really opposed to this view and 
only illustrates the position that to entitle a plaintiff 
to judgment under the claim for general relief, differ- 
ent from that specifically claimed, the allegations 
relied upon must not only be such as to afford a ground 
for relief claimed, but they must have been introduced 
for the purpose of showing a right to relief and not 
for the mere purpose of corroborating the plaintiff’s 
right to the specific relief claimed. In the case before 
us, the nature of the title under which the disputed 
property is held has been investigated after a protract- 
ed trial, and there is no room for suggestion that the 
defendant will be taken by surprise if a declaratory 
decree is made in favour of the plaintiff. I hold ac- 
cordingly that this is a case where a declaratory decree 
may properly be made, and I agree with the Chief 
Justice that this appeal should he allowed and the 
decree of the lower Court modified by the substitution 
of a declaration in the terms framed by him. 


ROLMWOOD J I have nothing to add to the judg- 
ments which have just been delivered and with which 
1 agree. 

G-. s. Appeal allowed; decree modified. 


(1) (1878) 10 Cl). D. 502,508. 

(2) (1*40) 2 Moo. I. A. 353, 389. 

(3) (1904) I. L. R. 31 Calc. 014 ; 

L.R.31 I. A. 122. 


(4) (1905) I. L. R. 27 All 323 ; 

L. It. 32 I. A. 123. 

(5) (1907) l. L. R. 35 Calc. 189 ; 

L. R. 35 I. A. 38. 
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APPELLATE CIVIL. 


Before Richardson and Imam JJ. 

PRASANNA KUMAR DUTT 

v . 

JNANENDRA KUMAR DUTT.* 

Sale for Arrears of Revenue— Adverse possession — Limitation — Incum- 
brance — Limitation Act (IX of 19 OS') Sell . /, Arts. 121 , 142, 141 — 
Assam Land and Revenue Regulation (/ of 1SS6) ss. 70, 71. 

In a suit for kh is possession and mesne profits in respect of certain lands 
purchased by the plaintiffs at a sale for arrears of Government revenue, the 
defendants contended that they had been in adverse possession of the said 
lands for a long time, that their occupation was in the nature of an incum- 
brance 'and that the plaintiffs were not entitled to avoid the same-: — 

Held, that the interest which the defendants acquired was an incum- 
brance within the meaning of Article 121 and the suit was barred by limit- 
ation. 

Karmi Khan v. Brojo Nath Das (1) and Naffer Chandra Pal Chowdhry 
v. Rajendra Lai Goswami (2) approved. 

Kumar Kalanand Singh y. Sued Sarafat Hossein (3) and Rahimuddi 
Munshi v. Nalini Kinta Lahiri (4) distinguished. 

Second Appeal by Prasanna Kumar Dutt Pur- 
kayastha, the plaintiff No. 1. 

This appeal arose out of a suit brought by the 
plaintiff No. 1 and others for .the recovery of khas 
possession of certain lands, namely, the whole of plot 
No. 1 and the half of plot No. 2 appertaining to taluk 
Krishna Ram No. 27, situate i n pare/ ana Atuajan and 

° Appeal from Appellate Decree, No. 2119 of 1912, against the decree 
of Kailash Chandra Sen, Subordinate Judge of Sylbet, dated April 1 5, 1 9 1 2 , 
affirming the decree of Surendra Nath Sen, Mnndf of Sonamganj, dated 
July 10, 1911. 

(1) (1894) I. L. R. 22 Calc 244. (3) (1908) 12 C. W. N. 528. 

(2) (1897) I. L. R 25 Calc 167. (4) (1909) 13 C. W. N. 407. 


1915 
Nov. 26. 
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i f i5 for the recovery of mesne profits in respect of those 

Prasanna lands. On the 6th January, 1897, one Brojonath 
Komar Chaudhury purchased the said taluk at an auction sale 
v. for arrears of Government revenue under the Assam 
Jnanenma L am i and Revenue Regulations, 1886, and, thereafter. 
Dorr. entered into a contract with the plaintiffs to sell the 
same to them. This contract was subsequently en- 
forced by a suit, and the plaintiffs received from the 
Court in August, 1907, a kobala in respect of the said 
taluk. On receipt of the kohala the plaintiffs demand- 
ed a kabuliyat from certain persons who were in 
possession of the plots Nos. 1 and 2, but the latter 
denied the plaintiffs’ title to the said plots and refused 
to grant them the kabuliyat. Thereupon, the plaint- 
iffs filed this suit on the 9th June, 1909. The prin- 
cipal defendants contended, inter alia, that they had 
been in possession of the lands in dispute for a long 
time adversely to the plaintiffs, that their occupation 
of the said lands was in the nature of an incumbrance, 
and that the plaintiffs were not entitled to avoid the 
same. Both the Courts below having dismissed this 
suit, the plaintiff No. 1 appealed to the High Court. 

Babti Jadunath Kanjilal and Balm Birendra 
Chandra Das, for the appellant. 

Baba Hemendra Kumar Das, for the respondents. 

Richardson and Imam JJ. In this case it is con- 
ceded that the revenue sale of 1897, under which the 
plaintiff appellant claims, became final and conclusive 
more than twelve years before the date on which the 
suit was instituted. That being so, we may accept the 
contention of the appellant’s learned pleader that the 
finding in the judgment of the lower Appellate Court - 
that the principal defendants were in occupation of the 
lands in suit as trespassers for more than twelve years 
refers to adverse possession before the sale. Assuming 
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this in the appellant’s favour, the appeal may be decided 
on a very short ground. The question is one of limita- 
tion. Ts or is not Article 121 of the second schedule to 
the Limitation Act applicable to this case ? It is appli- 
cable if the nature of the interest acquired by the prin- 
cipal defendants by adverse possession is an “ incum- 
brance ” within the meaning of the word as it is there 
used. It is a question of terminology ? Is such an 
interest properly described as an incumbrance? It 
seems to us that in view of the decisions of tbis Court 
in Karmi Khan v. Brojo Nath Das (1) and Naffer 
Chandra Pal Choivdhry v. Rajendra Lai Goswami (2), 
and of the earlier authorities which were cited and 
-followed in those cases, the questions which we have 
stated can admit only of an affirmative answer. The 
learned pleader for the appellant contends that the 
interest is not an incumbrance and cannot properly be 
described as such. He refers to the cases of Kumar 
Kalanand Singh v. St/ed Sarafat Hossein (3), and 
Rahimuddi Mans hi v. Nalini Kanta Lahiri (4). No 
doubt in those cases, it seems to have been held in 
regard to section 54 of the Bengal Land Revenue Sales 
Act (XI of 1859) that in the expression “ subject to 
all incumbrances” which there occurs, the word 
“ incumbrances” does uot include an interest acquired 
before the date of the sale by adverse possession for 
the statutory period. On the other hand, it has 
always been held that the word as used in section 
87 where the expression is “ free from all incum- 
brances ” includes such an interest at any rate for the 
purposes of Article 121, and this point as to the mean- 
ing of the word in that Article was not considered 
in the two cases reported in the Calcutta Weekly 
Notes. 

(1) (1894) I. L. R. 22 Calc. 244. (3) (1908) 12 C. W. N 528. 

(2) (1897) I. L. R. 25 Calc. 167, (4) (1909) 13 C. W. N. 407. 


1915 

Prasanna 

Kumar 

Putt 

V . 

Jnanendra 

Kumar 

Dutt. 
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In the present case the sale took place not under 
Act XI of 1859 but under the Assam Laud and Revenue 
Regulation of 1886. We assume again in the appel- 
lant’s favour, that the learned Subordinate Judge mis- 
applied section 71 of the Regulation and that the sale 
was the sale of an estate under section 70. But the 
interest which the defendants acquired is in our opi- 
nion on the authorities an incumbrance within the 
meaning of Article 121 and the suit is barred by limi- 
tation. The contention of the learned pleader for the 
appellant that under Art. 112 or 141 the period of 
limitation was twelve years from the date when 
possession was formally given to the purchaser at the 
sale cannot be accepted. 

We may mention that there are two plots in dispute 
in this suit. The plaintiffs’ title to the first plot fails on 
the facts found by the Subordinate Judge, which can- 
not be now successfully assailed. His title to the one- 
half share of the second plot fails on the ground we 
have indicated. 

The result is that the appeal must be dismissed 
with costs. 


o. M. 


Appea l dismissed. 
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APPELLATE CRIMINAL. 

Before Holmwood and Mullich JJ. 

KRISHNA GOVINDA PAL 

. - v. - 

EMPEEQE.* 

Forgery — Certified copy, filing of whether user of forged document , if original 
be forged — Evidence of intention — Penal Code (Act XL V of I860) 
ss. 466, 4 71, * . 

A series of similar transactions which are not the offence charged can 
'only be used as evidence of the intention of the person who forged the 
document and not as evidence of forgery. 

It is extremely doubtful whether the mere filing of a copy is the user of 
|j| .-a forged document. A certified copy thereof is certainly not a forged 

document. 

But it is otherwise where the offender used the copy knowing or having 
reason to believe that the entries in the original documents were forgeries 
and intending to use them for fraudulent purposes. 

Queen v. Nujiim AZi(l) and Emperor v. Mulai Singh (2) distinguished. 

Appeal by Krishna Govinda Pal. 

According to the prosecution story there was a 
dispute regarding the right to Mohanpore and five 
■other mouzas in the district of Tippera between one 
Badarunessa and Girish Chandra Roy, grandfather of 
the appellant. A lease of these properties was granted 
by the former’s father in 1862 to one Charan Chunder 
Shaha, the grandfather of Girish, which the latter 
alleged was a permanent or kaimi grant. Badarun- 
essa claimed that the lease expired in 1911 and began 

** % * Criminal Appeal No. 783 of 1915, against the order of F. W. Ward, 

Sessions Judge of Tippera, dated July 22, 1915. 

: (1) (18G6) G W. R. Cr. 41. (2) (1906) I. L. Ii. 28 All. 402. 


1915 
Dec. 7. 
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to make direct settlements with the tenants. This led 
to a proceeding under section 107 of the Code of Cri- 
minal Procedure to bind both parties down to keep the 
peace. The appellant is said to have filed in that case 
a certified copy of that lease obtained from the Regis- 
tration office, the register of which, Badarunessa com- 
plained, had been tampered with. Thereupon, Krishna 
G-ovinda Pal was placed on his trial and convicted by 
the Sessions Judge of Tippera under sections 466 and 
■ 471 of the Indian Penal Code and sentenced to 5 years’ 
rigorous imprisonment. Being aggrieved thereby he 
preferred this appeal. 

Mr. P. L. Roy (with him Babu Mcmmatha Nath 
Mookerjee , Babu Bipin Chandra Bose , and Babu- 
Upendra Kumar Roy), for the appellant. The docu- 
ment is not a forgery bat is said to be the copy of a 
forged document, viz., the registers alleged to have 
been tampered with. It was submitted (after going 
fully into the evidence), that the register of 1862, 
which was the subject of the present charge, was not 
forged and that no prosecution would lie for using a 
copy of a forged document. 

[ELolmwood J. There is no forged document. How 
can your learned friend support this conviction ?] 

Nor is there any evidence of knowledge, or user by 
the appellant. 

[Holmwood J. If this was a forgery, it must have 
been done 40 or 50 years ago.] 

Mr. E. H. Monnier (with him Maulvi A. K. Fazlul 
Huq and Babu Manindra Nath Banerjie), for the 
Crown. The registers at sight clearly show that they 
had been forged. (Pointed out several instances of 
other forgeries in that register). I submit that there 
is a clear erasure below in which five forged deeds 
have been entered. 
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In Queen v. A lujum Alt (1) it has been held that if 1915 
the original document is forged the use of a copy of it Krishna 
is using a forged document ; and there is evidence of Govinda 
dishonesty in the present case. 

[Holmwood J. That case is distinguishable. Emperor. 
There the accused actually used the copy for his own 
purpose and tried to get the Court to affirm its con- 
tents.] 

[Mullick J. Have you seen the ruling in Emperor 
v. Mulai Singh (2) where it has been held that the 
using of a copy of a forged document in favour of 
accused is an offence ?]| 

For the purpose of setting up that document and 
not merely filing it on behalf of his master. If the 
party who puts it in is counsel or solicitor, he is 
# equally guilty of using a forged document if he knows 

it to be forged. 

The appellant was not called upon to reply. 

Holmwood and Mullick JJ. This is an appeal 
from the judgment and sentence of the learned Sessions 
Judge of Tipperah who agreeing with the assessors 
found the appellant Krishna Govinda Pal guilty of an 
offence under section 471 read with 466 of the Indian 
Penal Code, and sentenced him to five years’ rigorous 
imprisonment. 

It appears that a document oi the year 1862 was 
•*' entered in the Register Book of the Registration 

Office at Comilla, Vol. I, Book 8, purporting to be a 
mokarari lease for 50 years in favour of the grand- 
father of the accused Girish Chandra Roy, who has 
been acquitted, coupled with an agreement to make 
the lease permanent on the expiry of 50 years, that 
I is, from the year 1319. A copy of this document was 

(1) (1866) 6 W. E. Or. 41. (2) (1906) I. L. E. 28 All. 402. 
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5'ji5 obtained from the Registration Office and filed in a pro- 
Kbisuka ceeding under section 107 of the Code of Criminal 
Povixda Procedure. We do not know what the meaning of 

i’i L 

filing the document in such a proceeding is, but the 
Empekok. evidence which is very conflicting comes from persons. 

who were called upon to show cause in the 107 pro- 
ceedings on the other side and is to the effect that they 
saw the appellant put this bit of paper on the table in 
front of the peshkar. The Magistrate’s record would 
show that the witness Ram Kanai who is now dead 
produced the document in the witness-box and proved 
it, and the Magistrate says, in a note in the middle of 
this evidence that the document was filed and ex- 
hibited; the accused himself, who was a witness, stated 
to the Magistrate that there was such a document in 
the possession of his master Girish Chand ra Roy, and 
he shortly described its contents and he said it had 
been filed. But he did not say that he filed it himself, 
although there was no possible reason why he should 
not have said so, as at that time there was no question 
as to the genuineness of the document. He also says 
that he first came to know of the existence of this 
Lease for 50 years eleven years ago. He does not set 
up any case that the original lease was a permanent 
kctirni lease, and he gives a perfectly true account of 
the document as it appears in the register in the 
Registration Office. 

The learned Judge has come to the conclusion that 
the transcript in the Registration Office is itself a 
forged interpolation made after the year 1910, and in 
proof of this he adduces the evidence of a number of 
other Registration books in which there are what he 
calls obvious forgeries, and these apparently refer to 
documents relating to the same property. But we 
need hardly point out that a series of similar transac- 
tions which are not the offence charged can only be 
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used as evidence of the intentie n of the person who 
forged the document and not as evidence of forgery. 

It cannot conceivably be used as evidence that the 
present accused in the year 1912 used the copy of a 
forged document knowing it to be forged. Who the 
people were who forged the other documents, if they 
were forged, and for what purpose they forged them 
is not necessarily known to the accused, and there is 
absolutely no evidence connecting the present accused 
with them. We have, therefore, altogether excluded 
this evidence. 

The learned Judge then rightly sets himself to 
determine four questions : first, was the document, 
of which Ex. 38 is a certified copy, forged ? secondly, 
did either of the accused know it to be forged? 
thirdly , did either of the accused use it as genuine ? 
and, fourthly , did they do so fraudulently or dis- 
honestly ? 

At the outset we find ourselves in entire disagree- 
ment with the learned Judge as to the factum of forg- 
ery. The learned Judge appears to have misdirected 
himself by reason of his not observing that the salient 
clause of the document is contained in its very first 
paragraph. He was under the impression that the 
document was throughout a temporary lease and that 
at the very end of it a clause had been interpolated 
transforming it into a permanent lease. He considers 
that this is not only inconsistent but must have been 
intentionally done with intent to commit fraud. He 
says, “ the lease, if it is what the prosecution says it 
originally was, was a perfectly straightforward docu- 
ment that any intelligent person can understand, an 
ordinary temporary lease terminable with the year 
1318. The lease as it exists now, however, appears to 
contain a contradiction in terms. To the average lay- 
man it is quite meaningless. It is only a trained 


788 

1915 

Krishna 

Gov INI) A 
Pal 
v . 

Emperor. 


INDIAN LAW REPORTS. [VOL. XLIII. 

lawyer who could say what its legal effect would 
actually be. No doubt important documents are 
occasionally drawn up in ambiguous language but for- 
tunately that is very rare. Other things being equal, 
therefore the internal evidence is enormously in 
favour of the prosecution.” But he has omitted to 
notice that at the very beginning of the document, as 
we have' said, it is stated that this is a temporary 
lease for 50 years up to the year 1318, and that from 
the year 1319 a permanent lease will be given, that 
is to say, it is a lease for a term with an agreement 
to give a permanent lease at the end of it. Whether 
that would be enforceable without a further document 
•we are not concerned to say. Bat the intention of 
the parties is certainly perfectly clear and there is 
nothing meaningless about the document if it is read 
as a whole. 

But the great difficulty about holding it to be a 
forgery is this that on the prosecution theory it can- 
not have. been forged till after the year 1910, and any 
body looking at the book of the Registration Office, 
which we have before us, could not fail to be convinced 
that this transcript was engrossed many many years 
ago ; that the ink as well as the paper on which it 
is written is just as old as the earlier part of the book 
which is admittedly genuine. It appears to us to 
be absurd to say that people sat down in 1912 to write 
on that paper over 50 years old, that they manu- 
factured faded ink which also appears to be of equal 
age and succeeded in making a perfect transcript 
without any sign of ink running or sinking through 
the paper or any of the usual traces of modern forgery. 
Moreover, it is still more difficult to believe that they 
got the Sub-Registrar of 1802 out of his grave and 
made him sign his name in. the book. There is not 
the faintest suspicion, so far as we can see, that the 
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Sub-Registrar’s signatures on these numerous alleged 
forged documents are not absolutely genuine. They kbishma 
are certainly written by the same hand as made all G0 p^ ru 
the earlier entries. The writing is very characteristic. 

There is no attempt to make a copy of it. The signa- E>trEB0R ' 
tures are not fac similes, but they are all of the same 
character as that of the admitted signature, and we 
can have no doubt that they are genuine. 

That being so, the whole case falls to the ground, 
though we may, in justice to the accused, say that 
we are equally able to hold that there is no evidence 
worthy of the name to show that he made use of this 
document or that he had any dishonest intention, or 
that he had any idea that the original was a forgery. 

It is also extremely doubtful whether the mere filing 
of a copy is user of a forged document. The copy 
itself is certainly not a forged document and the 
conditions in which it has been held that the user of 
a copy amounts to an offence in the cases of Queen 
v. Nujum Ali (1) and Emperor v. Mnlai Sindh (2) 
are clearly distinguishable from this case, inasmuch 
as they were cases where the offender used the copy 
knowing or having reason to believe that the entries 
in the original documents were forgeries, and intend- 
ing to use them for fraudulent purposes. One very 
point that is necessary to establish the charge, we are 
able to find in the appellant’s favour. 

We, accordingly, set aside the conviction and sen- 
tence and direct the acquittal and release of the 
accused. 

G- s. Accused acquitted. 

(1) (1866) 6 W. B. Cr. 41. (2) (1906) I. L. R. 28 AH. 402. 
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APPELLATE CIVIL, 

Before Mookerjee and N, R. Chatter jea JJ. 

MATHURA MOHAN SAHA 

v. 

RAM KUMAR SAHA 

AND 

CHITTAGONG DISTRICT BOARD.* 

Sale — Immoveable property — Transfer of Property Act (IV of 1S82 ), s. 4 — 
District Board , sale by — Incorporated Company — Suit, dismissal of — 
Contract , rescission of — Waiver — Respondent — Cross- objections — Civil 
Procedure Code {Act V of 1908) 0. XLI : rr. 22 (.$), S3 — Corporation , 
duty of, when it receires money under an illegal or ultra vires agreement 

Section 54 of the Transfer of Property Act provides that a sale of 
tangible immoveable property of the value of Rupees 100 and upwards can 
be made only by a registered instrument. Title to land, therefore, cannot 
pass by a mere admission when the statute requires a deed. 

Jadu Nath v. Rup Lai (1), Dliaraw Chand v. Manji Sahu (2), Narak 
Lall v. Many oo Lall (3) referred to. 

Hemendra Nath Maker jee v. Kumar Nath Roy (4) distinguished. 

The effect of Rules 93 and 98 of the Statutory Rules, made by the 
Lieutenant-Governor on the 1.5th December 1885 under s. 138(rf) of Beng. 
Act III of 1885, is that no immoveable property vested in a District Board 
can be sold, except with the previous approval of the Local Government 
and except by an instrument under the common seal signed by the 
Chairman and by two members of the Board. 

It is a well settled principle of interpretation that Courts in construing 
a statute will give much weight to the interpretation put upon it, at the 
time of its enactment and since, by those whose duty it lias been to 

c Appeals from Appellate Decrees, Nos. 1243,1979 to 1981 of 1912 
against the decrees of J. PhilKmore, District Judge of Chittagong, dated 
Feb. 9, 1 912, modifying the decrees of Asutosh Banerjee, Subordinate 
Judge of Chittagong, dated Nov. 28, 1910. 

- (1){1906) I. L. R. 33 Calc. 967. (3) (1911) 22 C. L. J. 380. 

(2) (1912) 16 C. L. J. 436. “ (4) (1904) I. L. R. 32 Calc. 169. 


1915 
Nov. 24. 
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construe, execute and apply it, although such interpretation lias not by 
any means a controlling effect upon the Courts and may be disregarded 
for cogent and persuasive reasons. 

Baleshwar v. Bhagirathi (1) referred to. 

When a public body or a Company is established by statute or is 
incorporated for special purposes only and is altogether the creature of 
Statute Law the prescriptions for its acts and contracts are imperative and 
essential to their validity. 

Ward v. Beck (2), Stapleton v. Bagmen (3), The Andalusian (4), 
Le Feunre v. Miller ^5), Cope v. Thames Haven (6). Diggle v. London and 
Blackwell Ry. (7), Frend v. Derinttt (8), Cornwall Mining Co. v, 
Bennett (9), Irish Feat Co. v. Phillips (10), Bottomley's Case (11) and In 
Re Gifford and Bury Town Council (12) referred to. 

A suit need not be dismissed merely because the authority for it s 
institutions such as a certificate under the Pensions Act, 1861 or section 78 
of the Land Registration Act or section 60 of the Bengal Tenancy Act or 
section 4 of the Succession Certificate Act is not produced with the plaint. 
But this principle has no application to a case where the plaintiff at the 
date of the institution of the suit had no title at all. 

Sarat Chandra v. Apurba Krishna ( 13) referred to. 

One contract is rescinded by another between the same parties, when 
the latter is inconsistent with and renders impossible the performance of 
the former ; but, if, though they differ in terms, their legal effect is the 
same, the second is merely a ratification of the first and the two must he 
construed together ; where the new contract is consistent with the con- 
tinuance of the former one, it has no effect unless and until it is 
performed. 

Hunt v. South Eastern Ry Company (14), Dodd v. Churion ( 15), 
Patmore v. Colburn ( 16), Thornhill v. Neats (17) referred to. 

But where parties enter into a contract which, if valid, would have the 
effect, by implication, of rescinding a former contract and it turns out that 
the second transaction cannot operate as the parties' intended, it does not 
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(1) (1908) I. L. R. 35 Calc. 701. (9) (1860) 5 H. & N. 423. 

(2) (1863) 13 C. B. (N. S.) 668. (10) (1861) t B & S. 598. 

(3) (1864) 2 H. & C. 918. - (11) (1880) 16 Ch. D. 681. 

(4) (1878) L. R. 3. P. D. 182 (12) (1888) 20 Q. B. D. 368. 

(5) (1857) 8 E. &B. 321 (13) (1911) 14 C. L. J. 55. 

(6) (1849) 3 Exch. 841. (14) (1875) 45 L. J. C. P. 87. 

(7) (1850) 5 Exch. 442. (15) [1897] 1 Q. B. 562. 

(8) (1858) 4 C, B. (N. S.) 576. (16) (1834) 1 Cr. M. & R. 65. 

(17) (1860) 8 C. B. (N. S.) 831. 
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have the effect, by implication, of affecting their rights in respect to the 
former transaction. 

Noble v. Ward (1), Doe dem. Hiddulph v. Poole (2) referred to. 

Where the question is, whether the one party is set free by the action 
of the other, the real matter for consideration is whether the acts or 
conduct of the one do or do not amount to an intimation of an intention 
to abandon and altogether to refuse performance of the contract The 
true question is whether the acts and conduct of the party evince an 
intention no longer to be bound by 'the contract. 

Mersey Steel and Iron Company v. Naylor Benzon & Co. (3), General 
Bill-posting Co. v. Atkinson (4) referred to. 

The Court requires as clear evidence of the waiver as of the existence 
of the contract itself, and will not act upon less. 

Carolan v. Brabazon (5) referred to. 

Where a corporation receives money or property under an agreement, 
which turns out to be ultra vires or illegal, it is not entitled to retain the 
money. The obligation to do justice rests upon all persons, natural and 
artificial ; if one obtains the money or property of others, without authority, 
the law, independently of express contract,, will compel restitution or 
compensation. 

Ghapleo v. Brunswick Building Society (6) referred to. 

As an ordinary rule a respondent in an appeal is not entitled to urge 
cross-objections except as against the appellant. But rule 22(3) of Order 
XLI of the Code of 1908 has materially altered the pre-existing law by 
the substitution of the words “party who may be affected hy such objection” 
for the word “appellant ” contained in section 561(3) of the Code of 1882. 
Further, rule 33 of Order XLI has conferred wide discretionary powers on 
the Court of Appeal to a’ter the decree of the Court below as the case may 
require. 


Second Appeal by Mathura Mohan Saha and 
others, the defendants. 

This appeal arises out of five analogous title suits. 
The facts, briefly stated, are these. The plaintiffs case 
in suit No. 435 (the facts of this case will give us an idea 
of the facts in the other suits as well) is “that the 
land described in the schedule belongs to the plaintiff 

(1) (1866) 4 H. & C. 149 ; (3) (1884) 9 App. Gas. 434. 

L. B. 1 Exch. 177. (4) [1908] A. C. 118, 122 

(2) (1848) 11 Q. B. 713. (5) (1846) 3 J. & L. 200. 

(6) (1881) 6 Q. B. D. 696. 
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in kaemi-dar-tapa right. Out of the said land 10 
gandas shahi is in his khas possession and 10 gandas 
shcihi is in the occupation of the tenant defendant 
No. 1 under the plaintiff. The plaintiff has his 
godown on the said khas plot of land ; that the de- 
fendant No. 1 and the members of his family out of 
malice and sid proposed to the District Board to 
acquire the same for a tank and made a gift of Rs. 1,016 
in December 1895 and the District Board duly asked 
the I.and Acquisition Department to acquire the same, 
but the possession of the plaintiff was not interfered 
with and the plaintiff remained in possession for 
more than 12 years acquiring further right by adverse 
possession; that although the land was acquired the 
plaintiff did not withdraw the compensation money. 
The plaintiff all along objected to the same and on the 
representation of the said facts Mr. Skrine, the then 
Commissioner, made the following remarks : — ■“ The 
Government after all, by its letter No. 2908, dated 
21st May 1898, ordered the relinquishment of the same 
and the then Collector, Mr. Anderson, ordered to give 
up the land to the respective owners.” Then, by a 
letter No. 775, dated 31st August 1898, the plaintiff was 
directed to deposit Rs. 25 costs incurred in acquisition 
and to refund land acquisition money (not with- 
drawn) with a view to return the land to him. The 
plaintiff, accordingly, by challan , No. 2, dated 6th Sep- 
tember 1898, deposited the same amount. Again 
another notice was issued upon the plaintiff on 
16th of December 1898 to refund land acquisition com- 
pensation money (Rs. 530-5 annas), but the plaintiff, 
on the lltli January 1898, filed an objection intimating 
that no money was withdrawn. That after a great deal 
of correspondence, the then Chairman, Mr. Lea, asked 
the plaintiff to give a donation of Rs. 1,000 to the 
dispensary, to deposit Rs. 957-11-1 pie the total of the 
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1915 laud acquisition, compensation and a stamp of the 
Mat hu a a value of Rs. 10 for a conveyance. The plaintiff corn- 
Mohan plied with this request. The Secretary to the Dispen- 
V‘ sary Committee received the said sum of Rs 1,000 and 
RAM Svi \ MAE ^ ie P 1‘U.L ntifT deposited the money and the stamp. The 
asd conveyance was drawn up but not executed although 
C: disteutT ^ le Plaintiff was given to understand that it would 
Boari.. be executed. The plaintiff then came to know that 
without completing the conveyance as arranged and 
without notice to the plaintiff, the defendant No. 2, 
without properly notifying, caused the land to be sold 
in collusion with the defendant No. 1 who, in spite of the 
plaintiff’s objection to the sale, caused the sale of the 
land of the schedule on 22nd February 19 ;9 for Rs. 1,200. 
The plaintiff lias had his godown on the land and has 
had possession of the same for more than 12 years. 
The plaintiff submitted that the sale was a direct 
refusal to convey. He also submitted that the District 
Board had no saleable interest in the land and it had 
no right to cause the sale of the land and contended 
that the sale was ineffective. That, inasmuch as the 
defendant No. 1 threatened the plaintiff with the 
demolition of his godown on enforcement of his 
purchase by suit — the plaintiff was compelled to bring 
this suit to prevent the damage. That the plaintiff 
moved the authorities first not to put the m ihal 
' to sale and then to annul the sale but to no pur- 
pose. The plaintiff, therefore, prayed among other 
things : (a) that the plaintiff, haemi-dar-tapa and rights 
by adverse possession be declared and established ; 
(b) that the defendant be directed not to give and 
take delivery of possession; (c) or that the laud be 
returned to the plaintiff as agreed upon and con- 
veyance executed within a time fixed by the Court 
and in default for the Court to execute the conveyance 
in his favour and that the plaintiff’s possession be 
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confirmed ; (d) and also in the alternative the defend- 
ant be made liable for compensation to the extent of 
Rs. 1,957-11-1 pie and interest as compensation thereon 
at 1 per cent, per annum from the date of payment 
and same interest up to the date of valuation. 

The defendant No. 1 Ram Sundar, before his death, 
filed a written statement denying most of the allega- 
tions of the plaintiff. The written statement stated 
that, at the request of Babu Kailash Chandra Das, 
Vice-Chairman of the District Board, Babu Ram 
Kamal Shaha made over Rs. 1,016 to the District 
Board to excavate a good drinking-water-tank at 
Paragalpur village to remove the want of the villa- 
gers for good drinking water and the Board accepted 
the money. Accordingly the District Board moved 
Government to acquire the land in suit and other lands 
were acquired and the District Board was put into 
possession with the result that the interests which the 
previous owners had in these lands came naturally 
to an end. The plaintiff, after the acquisition and 
possession of the land by the District Board, entered 
upon the land in suit as a mere trespasser. For 
reasons unknown to this defendant the District Board 
gave up the idea of excavating the tank and under 
instructions from Government (the previous owners 
of the several plots were asked to take back their 
respective plots on payment of the cost price but 
they did not) the lands were sold by public auc- 
tion on the revenue sale day (22nd February 1909) 
after due service of notice for sale and this defend- 
ant purchased the land at Rs. 1,290 — the highest price 
offered at sale — and was duly put into possession 
on the 31st of July 1909. This defendant duly ob- 
tained a sale certificate and a Deed of Release by the 
Board. As the plaintiff opposed this defendant to hold 
possession of the land the defendant has brought a 
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1915 title suit against the plaintiff in the Munsiff s Court. 

Mathura The written statement further stated that the plaintiff’s 
suit was bad for misjoinder of causes of action and 
parties and also was barred by limitation. The de- 
«« ^ L:5UR fendant No. 2, the District Board, supported the main 
and allegations of the defendant No. 1 and contended 
Unit it had no concern with the donation made by 
Board, the plaintiff to the Dispensary Committee and it was 
ready to refund the money deposited by the plaintiff 
for the conveyance and finally that it was not liable 
for damages, interests and costs. 

The four other suits were brought by the -deceased 
Ram Sundar Saha and his co-sharers to recover posses- 
sion of the land — already subject-matter of litigation — 
and some other plots acquired by Government for the 
District Board and sold by auction to the plaintiff 
Ram Sunder. 

The Court of first instance decreed suit No. 135 
with modification. Ram Kmnar Saha was ordered to 
get back Rs. 992-11-1 from the District Board, defend- 
ant No. 2 with interest at 6 per cent. The other four 
suits were decreed with costs. The plaintiffs title 
to the lands in suit were declared and he was given 
a decree for possession with mesne profits and costs 
against Ram Kumar Saha. 

Four appeals were then preferred to the District 
Judge by Ram Kumar Saba ; namely, one appeal by 
him in his suit and three appeals by him in three of 
the four other suits : the lands comprised in these 
three suits were identical with what was comprised 
in his suit. Consequently the subject-matter of the 
controversy before the District Judge was restricted 
to that portion of the land which originally belonged 
to Ram Kumar Saha. The District Judge in the suit 
of Ram Kumar Saha modified the decree of the Pri- 
mary Court. He confirmed the decree in his favour 
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for Rs. 992-11-1, but be made the recovery of this 
sum from the District Board conditional on his 
making over possession of the land to the Board 
within six months. In the other three suits brought 
by Ram Sundar Saha he allowed the appeals by 
Ram Kumar Saha and dismissed the claim for posses- 
sion on the ground that the sale of the 22nd of 
February was inoperative in law. The representa- 
tives of Ram Sundar Saha, who had died in the 
interval, have preferred four appeals to this Court 
and have contended that the sale mentioned was 
valid and operative. Ram Kumar Saha has pre- 
ferred a memorandum of cross-objections in the appeal 
which arises out of his suit and has argued that he 
had a good title to the land and was entitled at any 
rate to a decree for specific performance against the 
Board. 

Sir Bashbehary Ghose and Babu Dhirendra Lcil 
Kastyir, for the appellants. 

Babu Mahendra Nath Boy and Babu Gunada 
Charan Sen, for the respondents. 

Babu Kshitish Chandra Sen, for the District 
Board. 

Cur. adv. vult. 

Mookerjee and Chatterjea JJ. The history of 
the litigations, which have culminated in these 
appeals, consists principally of matters of record, and 
has not formed the subject of controversy in the 
elaborate arguments addressed to this Court. In 1895 
one Ram Kamal Saha made over a sum of money to 
the District Board of Chittagong for the acquisition 
of a tract of land, in order that a tank might be 
excavated thereon for the benefit of the inhabitants of 
the locality. On the 15th June 1897, the usual decla- 
ration was published under the Land Acquisition Act > 
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1915 the land was, in due course, delivered to and became 
Mathura vested in the District Board on the 11th and 21st 
Mok« February 1898. It subsequently transpired that Ram 
"r‘ Kamal Saha, the donor, was not moved by motives of 
U ’'’su'v MAU philanthropy, but that his real object as also 

as the object of Ram Sandar Saha, now represented 
^Dhtriot 1 appellants, his three sons, was to spite his 

Board, relation Eamkumar Saha (the respondent in these 
appeals) who was owner of a substantial portion of 
the property acquired. As Mr. Shrine, the then Com- 
missioner of the Chittagong Division, observed, the 
country was honeycombed with tanks, and it was 
simply monstrous to wish to pulldown godowns and 
buildings to excavate another tank. The result was 
that, on the 7th March 1898, the District Board decided 
to abandon the project ; but as possession of the land 
acquired had already been taken, the Government 
was not at liberty to withdraw from the acquisition 
under section 48 (I) of Act T of 1894. The Bengal 
Government accordingly informed the Commissioner, 
on the 21st May 1898, that the Government could 
not withdraw from the acquisition of the land at that 
stage, and forwarded the opinion of the Superintend- 
ent and Remembrancer of Legal Affairs, that if the 
Board did not want the land, they could arrange 
with the original owners or others to take the land 
off their hands at the price paid for its acquisition. 
On the 29th August 1898, the Board intimated to 
Ramkumar Saha that as they had abandoned the 
project, it had become necessary to return the land 
to its original owner, and they enquired of him. 
whether he was willing to take back the land on 
payment of Rs. 25 as the expenses of acquisition. 
The owner, who was obviously anxious to get back 
the land, which he had lost by reason of what was 
essentially an unwarrantable misuse of the machinery 
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provided In the Land Acquisition Act, deposited the 
amount in the Treasury on the 6sh September 1898. 
The Land Acquisition Collector, apparently in igno- 
rance of these proceedings, called upon Ramkumar 
Saha on the 16th December 1898, to receive Rs. 538-5-6 
as compensation for that portion of. his land which 
had been acquired for the benefit of the District 
Board. On the 10th January 1899, Ramkumar Saha 
wrote to the Land Acquisition Collector and refused 
to take the compensation money on the ground that 
he had already accepted and acted upon the offer of 
the Board to retransfer the land to him on payment 
of Rs. 25. The sum held in deposit by the Land 
Acquisition Collector as compensation was subse- 
quently made over by him to the District Board. 
The District Board, however, did not execute a con- 
veyance in favour of Ramkumar Saha, and, so far 
as we can gather, the latter also did not press for 
a regular deed. The reason, no doubt, was that not- 
withstanding the proceedings for acquisition he con- 
tinued in actual occupation of the land. More than 
two years later, on the 27tli November 1900, the 
Land Acquisition Collector intimated to Ramkumar 
Saha that Rs. 957-11-1 had been spent for acquisition 
of the land, that Rs. 538-5-6 which at one time 
stood to his credit as owner of the land acquired, 
had been made over to the District Board, and that 
the land would be given to him on payment of the 
balance, Rs. 491-5-7. This offer, so far as can be made 
out from the record, covered not only the land of 
Ramkumar Saha which had been acquired for the 
District Board, but also other lands in the neighbour- 
hood which had been acquired for the purposes of the 
same project of excavation of a tank. On the 4th 
December 1900, Ramkumar Saha deposited in the 
Treasury the entire sum of Rs. 957-11-1; and on or 
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about the same date, a draft conveyance in his favour 
was drawn up on a stamped paper purchased at his 
cost for Rs. 10. The conveyance, however, for some 
unexplained reason, was neither executed nor register- 
ed- About a year later, on the 2nd August 1901, the 
Bengal Government intimated to the Commissioner of 
the Chittagong Division that the land should be offer- 
ed to the original owners at cost price, and that if they 
declined, it should be sold by public auction. The 
letter added that in either case, the net sale-proceeds 
should be given to the donor or his personal represent- 
atives who had paid the cost of acquisition. On the 
24th February 1902, the District Board issued a letter 
to Ramkumar Saha and informed him that if he did 
not, within thirty days, deposit Rs. 538-5-6 as price of 
the land and Rs. 13-9-6 as cost of acquisition (total 
Rs. 551-15-0) to take back his land, the land would be 
sold by public auction. Obviously the District Board 
authorities overlooked that a much larger sum than 
what was demanded had already been deposited by 
Ramkumar Saha. The record does not show what re- 
ply was submitted by the latter. We know, however, 
that on the 20tli October 1902 the Land Acquisition 
Collector intimated to Ramkumar Saha and several 
other persons (some of them apparently his superior 
landlords, and others his tenants) that they should on 
payment of Rs. 872-2-3 within 6th November 1902,. 
take back the land, and, that otherwise, it would be 
sold by public auction. The notice explained, on the- 
face of it, that the sum demanded was obtained by 
deduction of Rs. 118-9-9, that is, 15 per cent, from 
Rs. 990-12-0 (which was the cost of acquisition of the 
land in four parcels under four declarations ; the re- 
spective amounts were Rs. 50-8-3, 36-11-0, 62-8-10 and 
841-10-0). The record does not show what followed 
upon this notice, but, it is plain, that the Land 
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Acquisition Collector overlooked that a much larger 
sum than what he demanded had been deposited nearly 
two years before. The position now was that Ram- 
kumar Saha did not get a title deed for the whole land, 
although he had fully complied with the requisition 
of the District Board and of the Land Acquisition 
authorities. Meanwhile, on the 17th May 1903, the 
Commissioner of Chittagong had asked permission of 
the Board of Revenue to restore the acquired land to 
the original owners. Why this was done is not ex- 
plained because we know that on two previous occa- 
sions, namely, on the 21st May 1898 and on the 2nd 
August 1901, the Local Government had, expressly or 
impliedly, approved the proposal for retransfer of the 
land to the original owners ; it is useless to speculate 
whether the letter of the 17th May 1903, was written, 
because the previous correspondence and the orders 
contained therein were overlooked. The record shows 
that on the 29th May 1903, the Board of Revenue held 
that their sanction wos not necessary, and that as the 
land had vested in the District Board, the latter were 
competent to effect the proposed retransfer to the ori- 
ginal owner. What action was taken by the District 
Board on receipt of this reply does not transpire from 
the evidence on the record ; but we find that on the 
24th March 1904, Ramkumar Saha petitioned to the 
District Board for return of Rs. 992-11-1, which had 
been in deposit then for several years (the sum was 
made up of Rs. 25 paid on the 6th September 1898, 
Rs. 10 paid on account of stamp on the 3rd December 
1900, and Rs. 957-11-1 deposited on the 4th December 
1900). No notice was taken of this application by the 
District Board authorities. Ramkumar Saha waited 
for three years and renewed his application on the 
9th June 1907, but with no better result. He again 
renewed his application on the 12th August 1907. 
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Upon this application, the Chairman of the District 
Mathura Board, on the 26th December 1907, directed that the 
stn\ N sum m *£ht be refunded, because in his opinion, the 
v. land should be retained and the tank constructed; he 
added in his note that the acceptance of the refund by 
and Ramkumar Saha would estop the latter in any claim 
S' 1 ) i strict 0 ' 011 t be unexecuted conveyance and he specifically 
Board. directed that the applicant might be asked to take the 
money. This instruction, however, was not carried 
out ; the order of the Chairman was not notified to 
Ramkumar Saha, nor was the money ever paid or 
tendered to him, though an attempt is made in the 
oral evidence to show that a clerk of the District 
Board office verbally communicated the substance of 
the order of the Chairman to an officer of Ramkumar 
Saha. The fact remains, that the money is even now 
in the hands of the District Board authorities. On the 
22nd February 1909, the District Board put up the land 
to auction. Ramkumar Saha, who was in occupation 
all this time, as soon as apprised of the intentions of 
the Board, appeared and objected to the sale on the 
ground that the Board had already contracted to sell 
the property to him. The objection was summarily 
overruled, and the property was sold to Ram Sundar 
Saha as the highest bidder for Rs. 1,280. On the 14th 
May 1909, what is called a sale certificate was issued 
to the purchaser ; as the property was not specifically 
described in this document, the Chairman of the 
District Board executed in favour of the purchaser a 
deed of release on the 12th July 1909. Symbolical 
possession of the property is said to have been deliver- 
ed to the purchaser on the 17th August 1909; but he 
was not able to obtain actual possession. The result 
was that on the 28th September 1909 the purchaser 
instituted four suits in the Court of the Munsif of 
Chittagong for declaration of title by purchase and 
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for recovery of possession from Ramkumar Salia; the 1915 
District Board of Chittagong was not joined as a party M I^- RA 
defendant to these suits. The purchaser instituted Mohan 
four different suits, apparently on the ground that the ’ 
land had been acquired in four distinct parcels on the Ra5I s ^‘ ub ' 
basis of four declarations under the Land Acquisition and 
A ct. On the 16th December 1909, Ramkumar Saha 
instituted a cross-suit in the Court of the Subordinate Board. 
Judge of Chittagong, against Ram Sundar Saha, the 
purchaser, and the Chairman of the District Board. 

This suit relates only to that portion of the land which 
had originally belonged to Ramkumar Saha. The 
plaint formulates the relief claimed as follows : — first, 
that the title of the plaintiff in kctemi-d ir-tapa right 
and right by adverse possession be declared ; secondly , 
that the purchaser defendant be restrained in his 
attempt to take possession ; thirdly, that the District 
Board be made to execute a conveyance in his favour 
and that his possession be confirmed; four tidy, that 
he be awarded a decree for damages for Rs. 1,957-11-1 
with interest and costs ; fifthly, that he be granted 
such relief as the Court might think fit. Subsequently 
to the institution of this suit, the suits in the Court 
of the Munsif were transferred to the Court of the 
Subordinate Judge and the five suits were tried 
together. The Subordinate Judge, in the suit of 
Ramkumar Saha, allowed him a decree for Rs. 992-11-1 
against the District Board, with interest thereon from 
date of judgment until payment. In the suits by Ram 
Sundar Saha, the Subordinate Judge gave him a decree 
for possession with mesne profits and costs against 
Ramkumar Saha. Four appeals were then preferred 
to the District Judge by Ramkumar Saha, namely, 
one appeal by him in his suit, and three appeals by 
him in three of the four other suits ; the lands com- 
prised in these three suits were identical with what. 
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was comprised iu his suit. Consequently the subject- 
Mathura matter of the controversy before the District Judge 
N sui AN was restricted to that portion of the land, which 
V. originally belonged to Ramkumar Saha. The District 
Eam Kcmar j aclge in the suit of Ramkumar Saha modified, to his 
and detriment, the decree of the primary Court, He con- 
darned the decree in his favour for Rs. 992-11-1, but 

district 

Board. he made the recover}’ of the sum from the District 
Board conditional on his making over possession of 
the land to the Board within six months. In the 
other three suits, brought by Ram Sundar Saha, he 
allowed the appeals of Ramknmar Saha and dismissed 
the claim for possession on the ground that the sale 
of the 22nd February 19U9 was inoperative in law. 
The representatives of Ram Sundar Saha, who had 
died in the interval, have preferred four appeals to 
this Court and have contended that the sale mentioned 
was valid and operative. Ramkumar Saha has pre- 
ferred a memorandum of cross-objections in the appeal 
which arises out of his suit and lias argued that he 
had a good title to the land and was at any rate 
entitled to a decree for specific performance against 
the District Board. Notice of the memorandum of 
•cross-objections was, however, served at first only 
on the appellants, and when this was brought to the 
notice of the Court, the hearing of the appeals was 
.adjourned., at the request of the Counsel for the 
District Board, to enable him to consider the position 
and to receive adequate instructions: it was ulti- 
mately intimated to the Court that the District Board 
.supported the contention of the appellants and opposed 
the cross-objections of their co-respondent, Ramkumar 
■Saha. The appeals have been elaborately argued on 
■both sides, and the points which emerge for consid- 
eration as also the facts whereon they are based may 
>be briefly summarised. 
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The land now in dispute admittedly belonged 
originally to Ramkumar Saha. At the instance of 
Ramkamal Saha and Ramsundar Saha, the land was 
acquired under the Land Acquisition Act and was 
Tested in the Chittagong District Board for the exca- 
vation of a tank. The project was subsequently aban- 
doned, and the District Board, with the concurrence 
of the Local Government, decided to return the land 
to the original owner on payment, of the actual ex- 
penses of the acquisition, as no compensation had 
been previously paid to him. The District Board, 
through their Vice-Chairman, then made an offer 
to Ramkumar Saha to return the land to him, if he 
paid Rs. 25, as the expenses of acquisition. This 
offer was forthwith accepted, and the money was 
deposited in the Treasury. Though no formal con- 
veyance was ^executed, Ramkumar Saha continued 
in occupation, presumably on the strength of this 
agreement. Two years later, a second offer was made 
to Ramkumar Saha by the Land Acquisition Collector, 
on behalf of the District Board, to transfer to him 
the whole of the land acquired (inclusive of the land 
covered by the previous agreement) if he would pay 
Rs. 957-11-1 which had been assessed as compensa- 
tion. This offer was also accepted, and the amount 
demanded was forthwith deposited. A draft convey- 
ance was prepared, but was not executed for some 
unexplained reason. More than a year later, the Dis- 
trict Board, through their Chairman, offered to Ram- 
kumar Saha to retransfer to him his portion of the 
land on payment of Rs. 538-5-6, the amount assess- 
ed as compensation therefor, and Rs. 13-9-6, the pro- 
portionate amount of expenses of acquisition. A few 
months later, the Land Acquisition Collector on behalf 
of the District Board, offered to retransfer the land 
to Ramkumar Saha, his landlords and his tenants, if 
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1915 Es. 990-12-0 was paid. What took place on these 
Mathura offers, does not transpire from the record ; but two 
Mohax years later, Kamlcumar Saha petitioned for refund 
of his deposit ; this was of no avail, and a renewed 
application three years later was equally fruitless. 
^axd On a third application by him, some months later, 

Chittagong fc j ie Chairman of the District Board directed a refund. 
District 

Board, but his order was neither comm unicated nor carried out. 
More than a year afterwards, notwithstanding protest 
by Ramkumar Saha, the District Board put up the 
land to auction, when it was purchased by Ram 
Sundar Saha, w T b.o had, 11 years earlier, set the machin- 
ery of the Land Acquisition Act in motion to deprive 
his rival of the land in suit. The purchaser, however, 
was not able to obtain actual possession and was 
obliged to sue for recovery of possession, with the 
result that a cross-suit was instituted by Ramkumar 
Saha with a view to perfect his own title or to re- 
cover damages from the District Board. The out- 
standing features of the case, then, are, that Ram- 
kumar Saha has never been paid any compensa- 
tion for his land, and has, on the other hand, paid 
to the District Board authorities, with a view to 
obtain a retransfer thereof, a sum of Rs. 992-11-1 of 
which the Board had enjoyed the benefit for 9 years 
at the date of the institution of the suit. The only 
question is, what are the legal rights of the parties ; 
for, there is not much room for doubt as to where 
the justice of the case lies. It is convenient to ex- 
amine, at the outset, the position of Ram Sundar 
Saha who was the first to come into Court and to 
launch these litigations. 

There is no controversy that under section 16 of 
Act I of 1894, the title vested absolutely in the 
District Board when possession of the land acquired 
was taken by the Collector on the 11th and 21st 
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February 1898. The question arises, whether that i9i» 
title has been subsequently transferred to Ram Sundar Mathura 
Saha. The District Judge has held that the answer 
must be in the negative. The purchaser relied upon „.‘ 
the sale certificate granted to him on the 14th May !lA> g^™ AR 
1909, and the release executed in his favour on the ash 
12th July 1909 ; the Court of Appeal below has held 
that neither is of any avail. Section 54 of the Trans- Board. 
fer of Property Act provides that a sale of tangible 
immoveable property of the value of Rs. 100 and up- 
wards can be made, only by a registered instrument. 

The sale certificate was not registered and cannot 
consequently operate as a valid conveyance. The 
release was registered, but it does not purport to be 
a conveyance, and was stamped, not as a conveyance 
but as a release ; as stated on the face of it, it was 
granted, because the property covered by the sale- 
certificate was not described with sufficient precision 
in that document. A release of this character cannot 
operate to transfer title, because, as has been repeat- 
edl 3 T ruled in this Court, title to land cannot pass by 
a mere admission when the statute requires a deed : 

Jadu Nath v. Rap Lai (1) Dharam Chanel v. Manji 
Sahu (2) and Narak Lall v. Manyoo Lull (3). The 
decision in Hemenclra Nath v. Kumar Nath (4) 

[which at an earlier stage is reported in Hemendra 
Nath v. Kumar Nath (5)] is distinguishable ; there 
this Court held upon a construction of all the terms 
of the particular instrument that though called a deed 
of disclaimer it operated as a deed of transfer; the 
Court did not formulate any general proposition of 
universal application that a deed of release lias always 


(1) (1906) I. L. R. 33 Calc. 967 : 

10 0. W. N. 650 ; 

4 C. L. J. 22. 

(2) (1912) 16 C. L. J. 436. 


(3) (1911) 22 C. L. J. 380. 

(4) (1908) 12 0. W. N. 478. 

(5) (1904) I. L. R. 32 Calc. 169 ; 

9 C. W. N. 96. 
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the same operation as a conveyance. But even if the 
release in this case could, by any stretch of language 
be construed as a conveyance, there would be a fatal 
objection to its validity. Neither the release nor the 
sale certificate fulfils the requirements of Rule 98 of the 
77 Statutory Rules made by the Lieutenant-Governox- on 
C hitt agon's the 15th December 1885 under section 138 (•) ^ 

Act III of 1885 (Bengal Local Self-Government Act). 
Rule 98 is in these terms: “every transfer of im- 
moveable property, vested in a Board, shall be made 
by an instrument under the Common Seal, signed by 
the Chairman and by two members of the Board, and, 
where these rules require the previous approval o 
the Commissioner of tlie Division, the fact that the 
transfer is signed with such approval shall be dis- 
tinctly expressed.” This rule must be read along 
with Rule 93, which, so far as relevant to the present 
matter, provides that “no immoveable property vested 
in a District Board shall, except with the previous 
approval of the Local Government and in such manner 
and on such terms and conditions as that Government 
may approve, be transferred by the Board by way of 
sale.” The effect of these two rules, consequently, is 
that no immoveable property vested in a District 
Board can be sold, except with the previous approval 
of the Local Government and except by an instrument 
under the Common Seal signed by the Chairman and 
by two members of the Board. Neither the sale certi- 
ficate nor the release fulfils this condition as both 
the documents, though sealed and signet 'y _ e 
Chairman, were not signed by two members of the 
Board. The Appellants have sought to escape from 
this difficulty by a two-fold argument, namely, first, 
that Rules 93 and 98 are ultra vires ; and , second^, that 
Rule 98, if intra vires, is directory and not manda- 
tory. 
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In support of the first contention, reference has 
been made to sections 20 and 1S8 (d) of Beng. Act III 
of 1885. The former section defines a District Board as 
a Body Corporate with power to acquire and hold 
property both moveable and immoveable, and, subject 
to any rules made by the Lieutenant-Governor under 
the Act, to transfer any such property held by it and 
to contract and do all other things necessary for the 
purposes of the Act. A District Board has, conse- 
quently, power to transfer property held by it, subject 
to any rules made by the Lieutenant-Governor under 
the Act. Section 138 (d) authorises the Lieutenant- 
Governor to make rules consistent with the Act 
for the purpose of regulating the powers of District 
Boards to transfer property. The appellants have 
argued that this authorises the Lieutenant-Governor 
to frame rules which impose restrictions on aliena- 
tions, but not to frame rules which prescribe the 
formalities to be observed when alienations are made. 
After careful consideration of the argument addressed 
to us, we are unable to accept this contention. The 
expression “ regulate the powers,” when applied to a 
rule, appears to us to be comprehensive enough to 
include, not only rules which restrict the power of 
alienation to property of specified value and kind, 
but also rules which regulate the mode in which the 
alienation is to be effected. It is conceivable, for 
instance, that the rules may prescribe that a District 
Board may sell land for one purpose and not for 
another, or that the sale can be made only with 
the assent of the Local Government when the value 
of the land exceeds a prescribed limit, or that the 
conveyance is, in certain cases, to be executed by the 
Chairman alone, while, in other cases, it is to be 
signed v .by the Chairman and a member of the Board. 
Rules framed in this behalf may, without undue stretch 
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1915 of language, be deemed to be rules regulating tbe 

Mathura powers of the District Board. The term “ regulate ” is 

Mohan defined as follows in the Oxford Dictionary, Vol. VIII, 

Saha p. 879 ; " to control, govern or direct by rule or regula- 

Ram Kumar tions, to subject to guidance or restrictions, to adapt 
S Ui \ 

and to circumstances or surroundings.” Consequently, a 
^District 0 ru ^® to regulate a power may be a rule to restrict 
board, the exercise of the power as also a rule to guide the 
exercise of the power; though, as Lord Davey said 
in Municipal Corporation of Toronto v. Virgo (1), 
authority to regulate does not include a power to 
prevent or prohibit, because, in the language of Lord 
Watson in Attorney-General v. Attorney-General (2), 
a power to regulate assumes the conservation of the 
thing which is to be made the subject of regulation. 
Subject to this qualification, a rule framed for the 
purpose of regulating the power to transfer property 
may deal with the extent as also the mode of exercise 
of that power. In our opinion, Rules 98 and 98 are 
not ultra vires. In the interpretation of the scope of 
section 138 (d), some stress may also be laid upon the 
circumstance that immediately after the enactment of 
the section by the Legislature, the construction now 
accepted by us was placed thereon by the authority 
charged with the duty of framing the rules. As was 
explained in Baleshwar v. Bhagirathi (3), it is a 
well-settled principle of interpretation that Courts in 
construing a statute will give much weight to the 
interpretation put upon it, at the time of its enactment 
and since, by those whose duty it has been to construe 
execute and apply it, although such interpretation has 
not by any means a controlling effect upon the Courts 
and may be disregarded for cogent and persuasive 
reasons. We may add that if the contention of the 

(1) [1895] A. C. 88 (3) (1P08) I L. R. 35 Calc. 701, 713 ; 

(2) [1896] A. C. 348. 12 C. W. N. 657 ; 7 C. L. J. 563. 



■VOL. XLIJI.l CALCUTTA SERIES. 


811 


appellants were to prevail, the object of the Legisla- 
ture would obviously be defeated ; instead of a simple 
and definite rule as to the mode in which transfers are 
to be effected, we would have here all the uncertainty 
which prevails in other systems of law as to the 
manner in which transfers may be validly effected by 
a Corporate Body. 

In support of the second contention, namely, that 
Rule 98, if not ultra vires, is merely directory and 
not mandatory, it has been argued that the rule does 
not, by the use of negative words, expressly provide 
that a valid transfer can be effected in no other way, 
and reference has in this connection been made to 
the decisions in Liverpool Borough Bank v. Turner 
(1) and Cole v. Green (2). In the first of these cases, 
it was ruled that although the Merchant Shipping Act, 
1854, contains no provision negativing the validity 
of a mortgage made otherwise than according to the 
terms of the Act, the whole scope of the Act is to that 
effect, and an equitable mortgage is consequently 
invalid. In the second case, it was ruled that a con- 
tract within the seope of section 151 of Stat. 3 and 4 
Will. IV, Ch. 68 is not void, though not signed 41 by 
the Commissioner or by any three of them, or by their 
clerk” as prescribed by that section. In our opinion, 
the contention of the appellants is not well founded. 
Rule 98 must be read along with Rule 93, and the 
latter rule does use appropriate words to indicate that 
no immoveable property vested iii a District Board 
can be transferred by way of sale, except in such 
manner as the Local Government may approve. The 
intention is clearly manifest that a transfer shall not 
be made except in the manner prescribed by Rule 98. 
The whole aim and object of the law would plainly be 

(1) (I860) 1 John & H. 159 ; (2) (1843) 6 M. & G 872, 890. 

2 DeCr. F. & J. 502, 507. 
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defeated, if here, tlie command to do the thing in a 
particular manner did not imply a prohibition to do it 
in any other ; indeed the language used in Rule 98 
leaves no room for doubt as to. the intention : Jolly v. 

The decisions relied 
The 
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observations of Lord Campbell, L. C., in Liverpool 
Borough Bank v. Turner (3), show that a transfer in 
a mode other than that prescribed may be mill and 
void, even though there are no negative words in the 
statute declaring that all transfers in any other form 
shall be null and void. No universal rule can be laid 
down for the construction of statutes, as to whether 
mandatory enactments shall be considered directory 
only or obligatory with an implied nullification for 
disobedience ; it is the duty of Courts of Justice to try 
to get at the real intention of the Legislature by care- 
fully attending to the whole scope of the statute to be 
construed: Howard v. Boding ton (A). The decision 
in Cole v. Green i (5) seems, at first sight, to assist the 
contention of the appellants, but on closer examina- 
tion, turns out to be clearly distinguishable, as there 
the clause in question, according to strict grammatical 
construction, was held not to form part of the proviso ; 
the judgment of Tindal, C. J., shows that if the latter 
part of the section could be treated as part of the 
proviso, it would have been deemed imperative and 
not directory only. Here, however, Rule 98, when 
read with Rule 93, shows that the requirement as to 
signature by two members of the Board is mandatory 
and not di rectory. This is shown also by an applica- 
tion of a useful test, namely, do the statutory prescrip- 
tions affect the performance of a duty or do they 

(1) (185-2) 7 Exch. 82 J. (4) (1877) 2, I>. D. 203. 

(2) (1882) 20 Oh. D. 315. (5) (1843) 6 M. & G. 872, 890. 

(3) (1860) 1 John & H. 159 ; 

2 DeG. F. & J. 502, 507. 
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relate to a privilege or power. It is well settled that 
where powers or rights are granted with a direction 
that certain regulations or formalities shall be com- 
plied with, it is neither unjust nor inconvenient to 
exact a rigorous observance of them as essential to 
the acquisition of the right or authority conferred: 
Caldoiv v. Pinell (1). On the other hand, where a 
public duty is imposed and the statute requires that 
it shall be performed in a certain manner or within a 
certain time or under other specified conditions, such 
prescriptions may well be regarded as intended to be 
directory only, when injustice or inconvenience to 
others, who have no control over those exercising the 
duty, would result, if such requirements were deemed 
essential and imperative. The distinction between 
the two classes of cases is illustrated by the decisions 
in Ward v. Beck (2), Stapleton v. Hay men (3), The 
Andalusian (4), LeFeuvre v. Miller (5), Cope v. 
Thames Haven By. Co. (6), Digyle v. London and 
Blackwall Ry. Co. (7), Frend v. Dennett (8), Corn- 
wall Mining Co. v. Bennett (9), Irish Peat Co. v. 
Phillips (10), Bottomley's Case (11, and Re Gifford and 
Bury (12). These cases show that when a public body 
or a company is established by statute or incorporated 
for special purposes only, and is altogether the crea- 
ture of Statute Law, the prescriptions for its acts and 
contracts are imperative and essential to their validity. 


(1) (1877) 2 C. P. D. 562. 

(2) (1863) 13 0. B. (N. S.) 668 ; 

134 R. U. 691. 

(3) (1864)2 H. & C. 918 ; 

133 R. R. 858. 

(4) (1878) 3 P. D. 182. 

(5) (1857) 8 B. &B. 321 ; 

112 R. R. 582. 

(6) (1849) 3 Bxcli. 841 ; 

77 R. R. 859. 


(7) (1850) 5 Exch 442. 

(8) (1858) 4 C. B. (N. S.) 576 ; 

114 R. R. 859. 

(9) (1860) 5 H. & N. 423; 

120 R. R. 670. 

(10) (1861) 1 B. & S. 598 ; 

124 R. R. 680. 

(1!) (1880) 16 Ch. D. 681. 

(12) (1888) 20 Q. B. D. 268. 
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The case of Freud v. Dennett (I) is specially instruc- 
tive. The Public Health Act, 1848, enacted that con- 
tracts exceeding £10 in value should be sealed with 
the seal of the Board ; that they should contain certain 
particulars; and that every contract so entered into 
shall be binding; provided always that before con- 
tracting for the execution of any work, the Board 
shall obtain from the Surveyor a written estimate of 
the probable expense of executing it and keeping it in 
repair. The first of these requisites was decided to be 
imperative, and a contract unsealed was consequently 
held inoperative against the Board and the rates. 
But the provision which required an estimate, was 
held to be merely a direction or instruction for the 
guidance of the Board and not a condition precedent 
essential to the validity of the contract: Hunt v. 
Wimbledon Local Board (2), Eaton v. Basher (8), 
Brooks v. Torquay (4), British Insulated Wire Co. 
v. Prescot (5), Nowell v. Worcester (6) and Bonar v. 
Mitchell (7). This meets completely the argument 
of the appellants that if any of the provisions of 
Rule 98 be deemed mandatory, the same character 
must be imputed to all its provisions. The view we 
take is supported by the principles deducible from 
the decisions in Ashbury By. Co. v. Biclie (8), 
Cliasteauneuf v. Copeyron (9) and Young y. Mayor 
of Royal Leamington Spa (10). In the case last men- 
tioned, the House of Lords ruled that section 174 of 
the Public Health Act, 1875, which enacts that every 
contract made by on Urban authority, whereof the 
value or amount exceeds £50, shall be in writing and 


(1) (1858) 4 C. B. (S'. S.) 576. 

(2) (1878) 4 C, P. D. 48. 

(3) (1881) 7 Q. B. D. 529. 

(4) [1902] 1 K. B. 601. 

(5) [1895] 2 Q. B. 463. 


(10) (1883) 8 App. Cas. 5l7. 


(6) (1854) 9 Excli. 457 ; 

96 R. Pi. 793. 

(7) (1850) 5 Excli. 415. 

(8) (1875) L. R. 7 H. L. 653. 

(9) (1882) 7 App. Cas. 127. 
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sealed with the Common Seal of such authority, is 1915 
obligator} 7 and not merely directory. Lord Brain we 11 Mathura 
observed: “ the Legislature has made provisions for Mohas 
the protection of rate-payers, share-holders and others, r . 
who must act through the agency of a representative EA5 g^ MAK 
body, by requiring the observance of certain solem- and 
nities and formalities, which involve deliberation and G p l ” A ®° T SQ ' 
reflection. That is the importance of the seal. It is idle Board. 
to say, there is no magic in a wafer. It continually 
happens that carelessness and indifference on the one 
side and the greed of gain on the other, cause a disregard 
of these safeguards, and improvident engagements are 
entered into. The decision may be hard in this case 
on the plaintiffs, who may not have known the law. 

They and others must be taught it, which can only 
be done by its enforcement.” A similar view has 
been taken in a long line of cases in the Courts of the „ 

United States, where the principle has been repeatedly 
affirmed that if the charter or constituent act of a 
Corporation prescribes a particular mode in which the 
property of the Corporation shall be disposed of, that 
mode must be pursued : Platter v. Elkhart County (1),. 

Crow v. Warren County (2) and Shimer v. Phillips- 
harg (3). The point was discussed with character- 
istic clearness and striking logical force in able and 
interesting opinions by Field, C. J., in what are known 
as the City Slip Cases in California where it was ruled 
that sales of real estate belonging to the city by its 
officers, under the authority of an ordinance not 
adopted in accordance with statutory requirements, 
were void and did not pass title to the purchasers: 

McCraken v, San Francisco (4), Grogan v. San 

(1) (1885) 103 Ind. 360 ; 

2 N. E. 544. 

(2) (1888)118 Ind. 51 ; 

20 N. E. 642 


(3) (1896) 58 N. J. L. 506 ; 

33 Atl. 852. 

(4) (1860) 16 Calif. 591. 
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1915 Francisco (1), and Pimental v. San Irancisco (2L 
Mathura There is thus no escape from the position that neither 
Mohan the sale certificate nor the release has operated to 
S « HA transfer title to the appellants. 

Ram Kumar it is further clear that they do not constitute even 
and a valid contract for sale, because Rule 103 requires 
^District** ever y contract or agreement entered into by any 
Board. District Board in respect of a sum or involving a 
value above Rs. 500 shall be sanctioned at a meeting, 
be in writing, be signed by the Chairman and two 
other members of the District Board and shall be 
sealed with the Common Seal of such District Board. 
The rule adds that unless so sanctioned and executed, 
such contract shall not be binding on the District 
Board. It has been finally argued that the objection 
to the title of the appellants should not have been 
allowed to prevail, as the sale was admitted [Satyesh 
v. Dhunpul (3)] and that, at any rate, the trial should 
have been postponed to enable the appellants to com- 
plete their title by securing a duly executed instru- 
ment from the District Board : Gunpat v. Adarji (4). 
There is no force in either of these contentions. The 
appellants came into Court as plaintiffs and must 
succeed on proof of a valid title. Their title was 
challenged by the defendants, and though the factum 
of the sale by auction was admitted, it was asserted 
that the title had not been transferred thereby. The 
appellants had ample opportunity to produce a properly 
executed conveyance from the District Board, if they 
could, but they have not done so. The case before us 
clearly does not fall within the class of decisions 
where it has been ruled that a suit need not be dis- 
missed merely because the authority for its institution, 
such as a certificate under the Pensions Act, 1861, or 

(1) (1861) 18 Calif. 590. (3) (1896) I. L. R. 24 Calc. 20. 

(2) (1863) 21 Calif. 351. (4) (1877) I. L. R. 3. Bom. 312. 
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section 78 of the Land Registration Act, or, section 60 
of the Bengal Tenancy Act, or, section 4 of the Succes- 
sion Certificate Act is not produced with the plaint. 
The cases on this subject will be found reviewed in 
the judgment of this Court in Sarat Chandra v. 
Apurba Krishna (1) and need not be re-examined 
here. They are distinguishable, as the plaintiffs here 
had no title at all at the date of the institution of the 
suit. We hold accordingly that the District Judge 
has correctly found that Ramsundar Saha had no 
enforceable title at the date of the commencement of 
his suits, which must be deemed to have been rightly 
dismissed. The inference follows that the title to the 
land in dispute is still vested in the District Board, 
and we must, consequently, examine the rights of 
Ramkumar Saha against that body, which form the 
subject of enquiry in his suit. 

There is no controversy upon one fundamental 
point, namely, that after the land in dispute had be- 
come vested in the District Board, they abandoned the 
project to excavate a tank and obtained the sanction 
of the Local Government to retransfer the land to the 
original owner. The question is whether there is a 
valid contract for such transfer enforceable at the 
instance of Ramkumar Saha against the District 
Board. It cannot be disputed that there was an offer 
by the District Board to Ramkumar Saha on the 31st 
August 1898, to reconvey the land to him upon 
payment of Rs. 25 as actual expenses of acquisition 
and that the offer was accepted by him when he made 
the requisite deposit on the 6tlx September 1898. This 
plainly constituted an enforceable contract. Rule 102 
of the statutory rules provides that every contract 
made by or on behalf of a Board in respect of a sum 
or involving a value exceeding Rs. 50 shall be in 
(1) (1911) 14 C. L. J. 55. 
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writing ancl shall be signed by the Chairman or Vice- 
Chairman of the Board. As the contract in this case 
was for re-transfer of the land for Rs. 25, neither 
Rule 102 nor Rale 103, which apply respectively to 
contracts in excess of sums of Rs. 50 and Rs. 500, has 
consequently any application, but we know that the 
offer of the 31st August 1898 was, as a matter of fact, 
signed by the Vice-Chairman. It has not been proved 
that the Vice-Chairman had no authority to make this 
particular offer ; no copy of the rules, if any, framed 
by the District Board under section 32 (e) of the 
Bengal Local Self-Government Act as to the powers 
to be exercised by the Chairman or Vice-Chairman, 
has been produced. We must assume that the Vice- 
Chairman was competent to make the offer, specially, 
as his act has never been specifically repudiated in 
these proceedings. The document whereby the original 
offer was made, is apparently not in existence, and the 
draft copy kept in the office has been produced ; it is 
consequently impossible to say, whether the original 
bore the seal of the District Board; but if a seal is 
necessary, it is to be presumed, as Loid Denman says 
in Doedem Pennington v. Taniere (1), against the 
Corporation that everything has been done that was 
necessary to make it a binding contract upon both 
parties. The Statutory Rules, however, do not express- 
ly require that a contract of this description should 
be sealed. The omission to affix the seal would not, 
therefore, affect the validity of .the contract. The 
strict rule of the ancient Common Law, no doubt, was 
that a Corporation could only act under its seal, and 
was not bound by written contracts not under seal. 
This rule, however, was relaxed in many cases at an 
early date, and where a Corporation is acting within 
the scope of the legitimate purposes of its institution 
(1) (1848) 12 Q. B. 998, 10:3. 
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even parol contracts made by. its authorised agents 
raise implied promises, for the enforcement of which an 
action may well lie. specially where there is no express 
statutory requirement of a contract under seal and the 
benefit of the contract has been enjoyed by the Corpora- 
tion : 6 Yin. Abr.267 ; 1 Wins. Saund. 615, 616 ; 1 Black- 
stone Com. 475 ; Lawford v. Billerica y Rural Coun- 
cil (1), Douglass v. Rhyl Urban District Council (2)> 
Melbourne Banking Corporation v. Brougham (3), 
Bank of Columbia v. Pcitteson ( 4). This is borne 
out by the statement of Fry in his classical treatise 
on Specific Performance of Contracts, 1911, section 648 : 

“ It appears to be clear that such part performance as 
will prevent an ordinary defendant from setting up 
the defence of the Statute of Frauds, will prevent the 
defendant company from setting up either that defence 
or a defence grounded on the absence of the corporate 
seal or of the statutory formalities in accordance with 
which the company may be enabled to contract. This 
was clearly laid down in the case of Wilson v. West 
H. H. and By. Co. (5), and there are other authorities 
leading to the same conclusion.” Reference is then 
made to Marshall v. Corporation of Queenborough 
(6), Maxwell v. Dulwich College (7), mentioned in. 
Carter v. Dean of Ely (8), London and Birmingham 
Ry. Co. v. Winter (9 ), Earl of Lindsey v. Great 
Northern Ry. Go. (10), Crook v. Corporation of Se/ ford 
(11), and Mayor of Drogheda v. Holmes (12). Amongst 
more recent decisions, reference may usefully be made 

(1) [1903] 1 K. B. 772. (8) (1835) 7 Sim. 211, 222 ; 

(2) [1913] 2 Ch. 407. . 40 R. R. 113, 121. 

(3) (1878) 4 App. Gas. 156. (9) (1840) Cr. & Ph. 57, 63. 

(4) (1813) 7 Crunch. 299. (10, (.1853) 10 Hare 664. 

(5) (1864) 34 Beav 187 ; (11) (1870) L. R. 10 Eq. 678 ; 
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to the judgment of Neville, J., in Hoare v. Kingsbury 
Urban Council (1), which shows that the exception 
based upon the doctrine of part performance cannot 
be applied where, as in Frend v. Dennett (2), and 
in Young v. Corporation of Leamington (3), the 
contract is, by statute positively required to be 
under seal ; to hold otherwise would in effect be, as 
Lindley L. J. said [ Young v. Corporation of 
Leamington (I)], to repeal the Act of Parliament and 
to deprive the rate-payers of that protection which 
Parliament intended to secure for them. In the case 
before us, however, the Statutory Rules do not render 
a seal necessary for the validity of this class of 
contracts, and the doctrine of part performance may 
well be applied; the District Board have had the 
benefit of the money paid by Ramkumar Saha and 
have allowed him to remain in occupation of the land 
and to incur expenditure thereon for many years on 
the basis of the contract. It is worthy of note that the 
contract in this case is not ultra vires in the sense 
that it is beyond the scope of the authority of the 
District Board as a Corporate Body under any circum- 
stances ; such contract is not affected by the class of 
decisions, whereof Ashbury By. Co. v. Biche (5) may 
be taken as the type. We hold accordingly that there 
was an enforceable contract on the 6th September 
1898. 

Two questions next require consideration, namely, 
first, has there been an implied rescission of this 
contract by a substituted agreement ; and, secondly , 
has there been an implied rescission of the contract 
by abandonment. As regards the first point, we have 
to bear in mind that, subsequent to the agreement of 

(1) [1912] 2 Ch. 452. (3) (1883) 8 App. Cas. 517, 522. 

(2) (1858) 4 0. B. (N. S.) 576 ; (4) (1882) 8 Q. B. D. 579, 585. 

5 L. T. 73 ; 114 R. R. 859. (5) (1875) L. B. 7 H. L. 653. 
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tlie 6th September 1898, an offer was made to Ram- 
kumar Saha by the Collector on behalf of the District 
Board on the 27th November 1900 to re-transfer the 
entire land to him (inclusive of the land acquired 
from him as also from others) if he would make the 
required deposit. He may be deemed to have accepted 
this offer on the 4th December 1900, when he paid 
into the Treasury the amount demanded. What, then, 
was the legal effect of this transaction ; did it amount 
to an implied rescission of the original agreement 
by a substituted agreement? The answer must be 
in the negative, first, because the second agreement 
was only more comprehensive than, but in no way 
inconsistent with, the first agreement; and, secondly , 
because, the second agreement was inoperative in 
law. 

As regards the first point, it is well-settled that a 
contract need not be rescinded by an express agree- 
ment to that effect ; if the parties make a new and 
independent agreement concerning the same matter 
the latter may be construed to discharge the former, 
when the terms of the latter are so inconsistent with 
those of the former that they cannot stand together: 
Gilbert v. Hall (1). The true principle is that one 
contract is rescinded by another between the same 
parties, when the latter is inconsistent with and 
renders impossible the performance of the former ; but 
if, though they differ in terms, their legal effect is the 
same, the second is merely a ratification of the first, 
and the two must be construed together; where the 
new contract is consistent with the continuance of 
the former one, it has no effect unless and until it 
is performed : Hunt v. South Eastern By. Co. (2) 5 
Dodd v. Churton (3), Patmore v. Colburn (4), and 

(1) (1831) 1 L. J. Ch. 15. (3) [1897] 1 Q. B. 562. 

(2) (1875) 45 L. J. C. P. 87. (4) (1834) 1 Cr. M. & E. 65. 
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1915 Thornhill v. Neats (1). The same view has been 

Mathura adopted in the Courts of the United States Drown v. 

Mohan Forrest (2). Rhoades v. Chesapeake Ry. Co. 13) and 
Saha '* 

v . McDaniels v. Robinson (4). It is further well-settled 

EA5 S\ha MAR w * iei ' e parties enter into a contract, which, if 
and valid, would have the effect, by implication, of rescin- 
ding a former contract, and it turns out that the 
Boakd. second transaction cannot operate as the parties 
intended, it does not have the effect, by implication, 
of affecting their rights in respect to the former 
transaction. As observed in Willes, J., in Noble v. 
Ward (5), this is in accordance with a series of cases 
which will be found referred to in the second of the 
Egremont Cases, Doe dem. Biddulph v. Poole (6). A 
similar view was taken in Brill v. Aylett (7). In 
the case before us, the second agreement was inopera- 
tive in law, as it contravened the provisions of Rule 
103 of the Statutory Rules previously mentioned. We 
cannot, consequently, hold that the original agreement 
of the 31st August 1898 was, by implication, rescinded 
by the subsequent agreement of the 4th December 
1900. 

As regards the second point, we have to consider 
whether the agreement of the 6th September 1898 
was impliedly rescinded by abandonment, when 
Ramkumar Saha applied to the District Board, on the 
24th April 1904, 9th June 1907 and 12th August 1907 
for return of the sum previously paid by him ; for, 
there is no dispute that where one party, by acts 
and conduct, evinces an intention no longer to be 

(1) (I860) S C. B. (N. S.) 831. (5) (1867)4 H. & C. 149 ; 

(2) (1891) 63 Vermont 557 ; L. R. 1 Exeh 177 ; L. 11. 2 

14 L. II. A. 80. Exch. 135 ; 143 R. Ii. 534. 

(3) (1901)49 W. Va. 594 ; 87 Am. (6) (1848) 11 Q. B. 713 ; 

St. Rep. 826 ; 55 L. R. A. 170. 75 R. R. 607. 

(4) (1854) 26 Vermont 316 ; (7) (1850) 11 Arkansas 475 ; 

52 Am. Dec. 574. 52 Am. Dec. 282. 



YOL. XLIII.] CALC ETTA SERIES. 


823 


bound by the contract, the other party will be justified 
in regarding himself as emancipated from continued 
liability under the contract. The rule on this subject 
was formulated by Lord Coleridge, C. J., in Freeth 
v. Burr (1) : “ where the question is, whether the 
one party is set free by the action of the other, 
the real matter for consideration is. whether the acts 
or conduct of the oue do or do not amount to an 
intimation of an intention to abandon and altogether 
to refuse performance of the contract. I say this 
in order to explain the ground upon which, I think, 
the decision in these cases must rest. There has been 
some conflict amongst them. But I think it may be 
taken that the fair result of them is, as I have stated, 
namely, that the true question is, whether the acts 
and conduct of the party evince an intention no 
longer to be bound by the contract.” This exposition 
has been twice affirmed by the House of Lords. In 
Mersey Steel and Iron Co. v. Naylor Benson <$- Co. (2) 
Selborne, L. C., said: “you must look at the actual 
circumstances of the case in order to see whether the 
one party to the contract is relieved from its future 
performance by the conduct of the other; you must 
examine what that conduct is, so as to see whether it 
amounts to a renunciation, to an absolute refusal to 
perform the contract, such as would amount to a res- 
cission, if he had the power to rescind, and whether 
the other party may accept it as a reason for not 
performing his part.” In the same case, Lord Black- 
burn added : “ where there is a contract which is to be 
performed in future, if one of the parties has said to 
the other in effect, if you go on and perform your side 
of the contract, I will not perform niine, that in effect 
amounts to saying “ I will not perform the contract.” 
To the same effect is the observation of Lord Collins 
(1) (1874) L. E. 9 C,P. 208. (2) (1884) 9 App. Gas. 434, 438. 
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1915 in General Billposting Co. v. Atkinson (1): “ tlie true 

Mathura question is, whether the acts and conduct of the 
Mohan party evince an intention no longer to be bound by 
the contract.” As renunciation is thus based on an 
RAM Saha' AR : l)S °biie abandonment of the contract, it follows, as 
and Bowen, L. J., said in Boston Deep Sea, Fishing Co. v. 

Ansell (2), that a rescission of the contract implies 
Board. that you relegate the parties to the original position 
they were in before the contract was made ; that can- 
not be where half the contract has been performed. 
It is also well-settled that the Court insists upon clear 
and precise, evidence of a mutual intention to deter- 
mine and abandon the contract : Robinson v. Page (3) 
and Backhouse v. Crosby (4).” Sugden. L. C., said in 
Gardlan v. Brabason (5): “ the Court requires as clear 
evidence of the waiver as of the existence of the con- 
tract itself, and will not act upon less.” To the same 
effect is his observation in Moore v. Crofton (6). 
Smith, M. R., in Clifford v. Kelly (7) and in Car tan 
v. Bury (8), quotes with approval the statement of 
Lord St. Leonards in his celebrated work on Vendors 
and Purchasers (1862), Oh. 4, section 9, para. 3, p. 168 : 
“An abandonment of the whole agreement, clearly 
made out (for the Court will look at the evidence 
with great jealousy), is a good defence in equity:” 
Brophy v. Connolly (9), Chambers v. Betty (10), 
Homan v. Skelton (11), Chubb v. Fuller (12), Lloyd 
f v. Collett (13), Reynolds v. Nelso?i (14), Garrett v. 

■ ; (1) [1909] A. C. 118, 122. (7) (1858) 7 lr. Oh. Rep. 333. 

' (2) (1888) 39 Ch. D. 339, 365. (8) (1860) 10 lr. Ch. Rep. 387, 400. 

(3) (1826) 3 Rues. 114 ; (9) (1857) 7 lr. Oh. Rep. 173. 

27 R. R. 26. (10) (1815) Beatty 488. 

(4) (1737) 2 Eq. Gas. Abr. 32. (11) (1860) 1 1 lr. Ch. Rep. 75, 97. 

(5) (1846) 3 .J. & L. 200, 209 ; (12) (1858) 4 Jur. N. S. 153. 

9 lr. Eq. Rep. 224. (13) (1793) 4 Brown C. O. 469. 

(6) (1846) 3 J. & L. 438, 445 ; (14) (1821) 6 Madd. 8 ; 

7 lr. Eq. Rep. 344. 22 R. R. 225. 



VOL. XLIIL] CALCUTTA SERIES. 

Besborough (T). Guhitt v. Blake (2) and Earl of Rosse 
v. Sterling (3). Now let us examine the relative situa- 
tion of the parties in the light of these principles. 

The applications by the plaintiff for return of his 
money do not state explicitly that he wished to rescind Ram Kumar 
the contract. His conduct, indeed, was inconsistent and 
with any such possible implication ; he did not offer 
to quit possession of the land on receipt of the money. Board. 
In fact, if he rescinded the contract and gave up the 
land, he would be entitled not only to a return of his 
money, but also to compensation assessed under the 
Land Acquisition Act. The Chairman, when he 
recorded the order for return of the money, no doubt, 
noted that if the plaintiff took back the money, he 
might find himself estopped in his attempt to enforce 
the contract not, indeed, the earlier contract, but the 
later agreement which formed the basis of the unexe- 
cuted draft conveyance ; in any event, his remarks 
show that he, at any rate, thought that there was a 
subsisting contract between Ramkumar Saha and the 
District Board. But whatever the result might have 
been, if the plaintiff had actually received back his 
money, the incontestable fact remains, that the amount 
has not yet been paid to him. The order of the Chair- 
man was never communicated to him; the money has 
never been tendered, much less actually paid to him. 

The District Board have never sought to obtain pos- 
session of the land from him, as they would unques- 
tionably be entitled to do on a rescission of the 
contract. The plain truth is that whatever may have 
been recorded on paper, both parties have conducted 
themselves as if there had been no rescission; they 
have not been relegated to the original position they 
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occupied before the contract was made. Their conduct 
has been inconsistent with the theory of rescission, 
and when for the first time, more than a year after the 
order for refund had been recorded by the Chairman, 
the District Board attempted to sell the land as if they 
were emancipated from continued liability under the 
contract, the plaintiff forthwith protested and relied 
upon the contract, and there is no room for doubt that 
whatever might have been said, nothing had been 
done, up to that stage, on either side, on the hypothesis 
that the contract had been abandoned. The demand 
of a return of the deposit is not by itself conclusive 
evidence of an intention to abandon the contract ; but 
where, as in Whalen v. Smart (1), such demand is 
accompanied by other conduct consistent only with 
an intention to rescind, the vendee who has so acted 
cannot later seek specific performance, for, as has been 
said, a non-existent contract cannot be specifically 
enforced. We hold accordingly that the conduct of 
the parties does not show that the contract was res- 
cinded, and it has not been urged that, apart from this, 
the conduct of the plaintiff has been, such that though 
it does not amount to rescission, it still disentitles 
him from insistence on specific performance, as was 
held in Price v. Assheton (2) and Price v. Di/er (3). 
The conclusion follows that, at the date of the institu- 
tion of this suit, there was a valid contract specifically 
enforceable by the plaintiff against the District 
Board. 

No question of limitation obviously arises under 
Article 113 of the Schedule to the Indian Limitation 
Act, as the plaintiff had notice, for the first time, on 
the 22 ud February 1909, that the performance was 

0) (1909) 194 N. Y. 495 ; (2) (1834) 1 Y. & C. Excli. 82 ; 

87 N. E. 819. 41 R. R. 222. 

(3) (1810)17 Ves. 356 ; 11 R. R. 102. 
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refused, and the suit was instituted within three years 
from that date. 

The question next arises, whether the plaintiff is 
entitled to the assistance of the Court in any other 
manner. The District Judge has made in his favour 
a conditional decree for recovery of Rs. 992-11-1 from 
the District Board. In the view we take of the right 
of the plaintiff to enforce specific performance of the 
contract of the 6th September 1898, it is plain that this 
decree must be modified. The plaintiff is not entitled 
to a return of the sum of Rs. 25 paid on the 6th Sep- 
tember 1898 ; but he is entitled to a return of the sum 
of Rs. 957-11-1 paid on the 4th December 1900 when 
he accepted the second offer. The second agreement, 
as we have already seen, is not enforceable and never 
superseded the original contract. Consequently, the 
District Board are not entitled to retain the money 
paid by the plaintiff thereunder. It cannot be dis- 
puted that where a Corporation receives money or 
property under an agreement, which turns out to be 
ultra vires or illegal, it is not entitled to retain the 
money. The obligation to do justice rests upon all 
persons, natural and artificial ; if one obtains the 
money or property of others without authority, the 
law, independently of express contract, will compel 
restitution or compensation: Ranking. Emigh { 1). 
This is good sense and based on sound principle. The 
relief is granted, not upon the illegal contract, nor 
according to its terms, but on an implied contract of 
the Corporation to return, or failing to do that, to 
make compensation for property or money which it 
has no right to retain ; to maintain such an action is not 
to affirm but to disaffirm the illegal contract : Central 
Transport Co. v. Pullman Palace Car Co.( 2). As Bag- 
gallay, L. J., said in Chapleo v. Brunswick Building 

(1) (1910) 218 U S. 27. (2) (1890) 139 U. S. 24. 
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Society (1), if the company has received the benefit 
of the payment, if, for instance, that amount has 
found its way to the credit of its banking account, the 
plaintiff might have been enabled to establish a claim 
against the company to the extent of the benefit derived 
by it from the transaction : Lawlord v. Billericay 
Rural Council (2) and Dough ss v. Rhyl Urban 
District Council (8 ;. In the case before us, the plain- 
tiff is clearly entitled to a return of Rs. 957 - 11-1 
together with interest thereon from the date of deposit 
to the date of realisation. 

One other question requires consideration, namely, 
whether the plaintiff is entitled to relief against the 
District Board by way of cross-objections to the decree 
in an appeal preferred by the other defendants. It 
need not be disputed that as an ordinary rule, a res- 
pondent in an appeal is not entitled to urge cross- 

Bishun 
v. Deo- 

moorat (5), Kallu v. Manni (6), Jaclmiandan v. Deo- 
Narain (7), Nur ey v. Harrison (8) and Abdul 
Ghani v. Muhammad (9). Bat rule 22 (3) of Order 
XLI of the Code of 1908 has materially altered the pre- 
existing law by substitution of the words “ party who 
may be affected by such objection ” for the word 
“ Appellant ” contained in section otil (3) of the Code 
of 1882. It may further be observed that Rule 83 of 
Order'll has conferred wide discretionary powers on 
the Court of Appeal to alter the decree of the Court 
below as the case may require. In the case before us, 


objections except as against the appellant 
Churn v. Jogendra Nath (1), Sabiuddin 


(1) (1881) 6 Q. B. D. 696. 

(2) [1903] 1 K. B. 772, 786. 

(3) [1913] 2 Ch. 407. 

(4) (1898) 1. L. R. 26 Calc. 114.' 

(5) (1903) I. L.R. 30 Calc. 655. 


(6) (1900) I. L. R. 23 Ail. 93. 

(7) (1911) 15 C. L. J. 61 ; 

16 C. W. N. 612. 

(8) (1913) I. L. R. 37 Bom. 511 

15 Bom. L. R. 781. 


(9) (1905) I. L. R. 28 All. 95. 
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tlie Saha defendants, who are appellants in this Court, 
have attacked even the conditional decree made by the 
District Judge in favour of the plaintiff ; the appeal, 
in fact, re-opens the whole matter in controversy and 
calls upon the Court to re-examine the questions in 
dispute from all possible points of view. That appeal 
has been supported by the District Board respondent. 
The p lain t i ff-r es po nde n t has been constrained, with a 
view to ensure his safety, to take cross-objections, 
which, if successful, would make his title unassailable. 
These objections, no doubt, primarily touch the co- 
respondent, but that co-respondent has throughout 
supported the defendants-appellants against the plain- 
tiff-respondent. No question of surprise arises, as 
every party has been given full notice and opportunity 
to place his own case before the Court in its true bear- 
ing. The circumstances are thus obviously of a very 
special character; the District Board has decided to 
part with the land acquired for a purpose which has 
fallen through. The substantial question is whether 
relief should be granted in respect of that land to the 
original owner or to the subsequent purchaser. If we 
allow the cross-appeal, though relief is granted in form 
against the District Board, the ultimate result is that 
the title of the original owner is seemed as against 
the subsequent purchaser. In these peculiar circum- 
stances, it is in no sense unjust that effect should be 
given to the cross-objections. There is no answer to 
the cross-objections on the merits, while the appeal 
itself is, as we have seen, groundless. The cross- 
objections must, consequently, succeed, while the 
appeal cannot be sustained. 

We may add that even if we had declined to enter- 
tain the cross-objections, and had merely dismissed the 
appeal, the practical result would have been identical 
with what will be the consequence of our decree. The 
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plaintiff Ramkumar Saha lias been in undisturbed 
possession of tlie land all along, notwithstanding the 
acquisition. His possession became adverse to the 
Board on the 21st February 1898; consequently, he 
acquired an indefeasible title on the 21st February 
1910. If the conditional decree made by the District 
Judge be maintained, the plaintiff need never take 
back the deposits, but he will be entitled to receive 
from the Collector the compensation awarded under 
the Land Acquisition Act. The plaintiff thus achieves 
the end he has in view, namely, retention of posses- 
sion of the land; that possession can no longer be 
disturbed by the District Board. Counsel for the 
District Board fully appreciated the difficulties of the 
situation ; he complained that the decree of the District 
Judge is ineffectual for his purposes, as it does not 
entitle the District Board to recover possession of 
the land by execution and on payment of the decretal 
amount to the plaintiff. The obvious answer is that 
the decree cannot be modified, in the way suggested, 
in favour of the District Board ; the Board are not the 
plaintiffs in the suit, and have never chosen to appeal 
against the decree made by either Court. 

We have finally to consider the question of costs. 
In the three appeals in which the decree of the District 
Judge is affirmed, the appellants will pay the costs of 
the respondents in this Court. In the other appeal, in 
which the appeal is dismissed and the cross-objections 
allowed, the appellants will also pay the costs of the 
plaintiff-respondent. But the costs of the plaintiff, 
both In the primary Court and in the Court of the 
District Judge, should, i n our opinion, be paid by the 
District Board : Thornhill v. Weeks (1). The history 
of this protracted litigation proves conclusively that 
the whole difficulty has been created by the utterly 
(1) [1915] 1 Oh. 106. 
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unbusinesslike manner in which the transactions re- 
viewed by us have been carried on ever since 1898 by 
the District Board of Chittagong. There is no exagger- 
ation whatever in the quaint observation, embodied in 
one of the office notes in the record, that this matter 
“ remained to be decided from a long time owing to 
different opinions of different officers.” One can only 
hope that the long delay and uncertainty, which have 
characterised the proceedings of the Board in this 
particular matter, furnish but a solitary instance of 
the way in which business is transacted by a Corpora- 
tion created for purposes of public utility. The net 
result 10 the plaintiff has been that though his land 
was acquired under very doubtful circumstances in 
1898, he has had to wait for more than 18 years to get- 
back his property, notwithstanding that he has, in the 
interval, responded promptly to every demand of the 
District Board. 

The result of our decision may now be summarised. 
Appeals Nos. 1979, 198 ) and 1981 of 1912 are dismissed 
with costs. Appeal No 1243 is dismissed, but the 
cross-objections therein are allowed and the decree of 
the District Judge discharged. In lieu thereof, we 
direct that the suit (435 of 1909> out of which that 
appeal arises, do stand decreed in the manner follow- 
ing. The plaintiff Ramkumar Saha is awarded a 
decree for specific performance of the contract of sale 
of the land mentioned in the schedule to the plaint, as 
against the District Board of Chittagong ; the Board 
is directed to execute a conveyance in his favour in 
accordance with law. On failure of the Board to 
execute the conveyance, the plaintiff will be at liberty 
to proceed in accordance with Order 21, Rules 32 and 
34 of the Code. The possession of the plaintiff will 
be confirmed, and should it transpire that he has 
been d ispossessed, -he will be restored to possession in 
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execution of the decree of this Court, as explained in 
Madan Mohan v. Gaja Prasad (1) and Fateh Chand v. 
Narsing Das (2). The plaintiff will, in addition, have 
a decree, against the District Board, for Rs. 957-11-1 
together with interest thereon at 6 per cent, per 
annum from 4th December 1900 to the date of realisa- 
tion. The plaintiff will have his costs in the Courts 
of the Subordinate Judge and the District Judge from 
the District Board, and his costs in this Court from 
the other defendants. A self-contained decree, which 
wilt set out the various sums in detail, will be drawn 
up in this Court. 

It has been brought to our notice that the District 
Board have not been correctly described in these pro- 
ceedings in accordance with section 20 of Bengal Act 
III of 1885. The cause title of the plaint will accord- 
ingly be amended and the expression “ D’strict Board 
of Chittagong” will be substituted for “the Chair- 
man of the District Board, Chittagong.” 

(1) (1911) 14 C. L. .1. 159. (2) (1912) 22 C. L. J. 393. 

S. K. B. 
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APPEAL FROM ORIGINAL CIVIL. 

Before Sanderson C.J Woodroffe and Moo Jeer jee JJ. 

LALJEE MAHOMED 
v . 

GUZDAR.* 

Appeal — Questions of Fact — Weight to be given to the opinion of Trial Judge 
— Duty of Court of Appeal — Practice — Broker's Commission. 

Decision of a Judge sitting on the Original Side decreeing a claim for 
eommissoin reversed on appeal on questions of fact [Sanderson" C.J. dis- 
senting]. 

Principles guiding the Court of Appeal in dealing with the findings of 
fact arrived at by a Judge of the Court of first instance discussed. 

Appeal by defendant Laljee Mahomed, from the 
judgment of Greaves J. 

In this suit the plaintiff, Dadabhai Jivanji Guzdar 
as assignee of one Moses Judah, claimed to recover 
from the defendant the sum of Rs. 2,000 alleged to be 
due ^is commission to Moses Judah. It appears that 
Laljee Mahomed, who was the Managing Director of 
the Laljee Oil Mills Company Limited, advertised the 
Mills for sale in the Calcutta Exchange Gasette at the 
end of May or the beginning of June 1911. On the 13th 
June 1911, the defendant gave Moses Judah, who was 
a broker, a letter in the following terms : “ I agree to 
allow you to sell my above Oil Mill at Rs. 40,000 only. 
You will get brokerage 5 per cent, on the same when 
the said mill will be sold through you. This condition 
in force till fortnight (15 days) from date.” The 
defendant signed this document in Nagri and added 

° Appeal from Original Civil No. 39 of 1 9 L5 } iu suit No. 602 of 1912. 
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certain words in Guzerati, the correct translation of 
which was “on the sale proceeds being received in 
hand, brokerage will be paid.” 

On the 25th June 1911, the defendant received a 
letter from one Batuknath Boodhnath in the following 
terms : “ I see in the Exchange Gazette that you are 
going to sell your Oil Mill at Narcoldanga. I went 
twice to your office, but unfortunately could not find 
you there. I shall, however, call at your Oil Mill to- 
morrow with an expert Engineer’s opinion and will 
give you offer for the same. I may buy for myself or 
sell to my friends.” This was followed by a letter 
dated the 26th June from Batuknath to the defendant, 
as follows : “ As per our conversation with your 
Mr. Laljee Mahomed we intend to purchase the above 
mills ... at a cash price of Rs. 35,000 on the following 
condition . . The condition was stated and an 
alternative offer made of Rs. 40,000 on certain terms. 

On the 8th August 1911, Batuknath agreed to pur- 
chase the property for the. sum of Rs. 40,000, the pay- 
ment to be Rs. 10,000 cash on registration and the 
balance by hundis. The purchase was completed on 
the 27th September 1911. 

Moses Judah claimed from the defendant the sum of 
Rs. 2,000 by way of commission in respect of the sale 
under the terms of the letter of the loth June 1911 and 
on being refused payment brought this action. He 
died during the pendency of the action, and the appel- 
lant by virtue of an assignment from the executrix of 
the deceased was substituted as plaintiff. 

The plaintiff’s case was that Judah introduced the 
purchaser Batuknath to the defendant and induced 
him to consent to pay the sum of Rs. 40,000 for the 
mills, and that this occurred within the fifteen days 
allowed by the letter, though the sale was not com- 
pleted till a later date. Batuknath supported the 
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plaintiff’s case. The defendant denied that Judah had 
acted as broker in the transaction, and relied mainly 
on the correspondence and on the circumstance that 
he had allowed the purchaser “ brokerage ” at £ per 
cent. 

The case came on for hearing before Greaves J., 
who accepting the evidence of Batnknath, found that 
the sale to Batnknath was effected through the instru- 
mentality of Judah and that the plaintiff was entitled 
to the commission claimed and decreed the suit in 
favour of the plaintiff. 

From this judgment the defendant Laljee Mahomed 
appealed. 

Mr. S. C. Mookerjee (with him Mr. S. K. Roy), for 
the appellant. On the proper construction of the letter 
of the 18th June 1911, commission was payable only 
in the event of the sale being completed within 15 
days : Chapman v. Winson (1), 1 Burch ell v. Cowrie 
§ Blockhouse Collieries , Ltd. (2). Assuming it was 
sufficient that the purchaser should be secured within 
fifteen days, this has not been established. The 
learned Judge merely found that the sale was effect- 
ed through the instrumentality of Judah without 
reference to the time limit. The finding itself was 
erroneous. In the face of the correspondence and the 
allowance of brokerage to the purchaser, the latter’s 
evidence cannot be believed and should not have been 
accepted. Stokes v. Soonder Nath D. Khote (3) and 
Kishan Prasad Sin ha v. Parnendu Narain Sinha (4) 
also cited. 

Mr. Lanc/jOrd James (with him Mr. S. Ghosh), for 
the respondent. From the evidence of the purchaser 
Batuknath it is clear that Judah acted as the broker in 
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the transaction and induced him to purchase the 
property. The learned Judge has accepted Batuknath 
as a witness of truth, and his finding ought not to be 
interfered with. If Judah induced the purchase, from 
the correspondence, it is clear, he must have secured 
the purchaser within the fifteen days. That was all 
he was obliged to do under the letter of the 13th June 
and he was entitled to his commission. It was not 
necessary that the whole of the sale proceeds should 
be paid in cash. 

Sanderson O.J. In this case the plaintiff, as 
assignee, claims Rs. 2,000 which is alleged to have been 
due by way of commission to Moses Judah who has 
died since the suit was instituted. 

The defendant being the owner of certain oil mills 
was anxious to sell them. They were mortgaged to a 
Bank for Rs. 35,000 and at the end of May or the 
beginning of June 1911, the mills were advertised for 
sale in the Exchange Gazette. On the 13th June 1911, 
the defendant gave Moses Judah a letter in the follow- 
ing terms and signed by the defendant : “ I agree to 
allow you to sell my above oil mill at rupees forty 
thousand only. You will get brokerage 5 per cent, on 
the same when the Mill will be sold through you. 
This condition to be in force till a fortnight (15 days) 
from date.” Then there were certain words which, it 
was agreed between the parties, were added at the 
time that letter was written, in Guzrati, and the 
correct translation was in these terms, “ On the sale 
proceeds being received in hand, brokerage will be 
paid.” 

The first question is as to the meaning of the letter. 
To my mind, the meaning is pretty plain : in order to 
earn his brokerage Moses Judah was to introduce a 
purchaser who would be willing to give Rs. 40,000. 
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He had the opportunity of introducing such a 
purchaser and thus qualifying for his brokerage, for 
fifteen days only. I do not think that the letter 
means that the sale had to be completed within fifteen 
days, but it was essential for Moses Judah, if he was 
to earn his commission, that he was to introduce 
within fifteen days a person who would be ready and 
willing to purchase for Rs. 40,000. In other words, if 
he did so introduce a purchaser, the mere fact that 
the purchase was not completed until September 
would not deprive the broker of his commission. 

Now, there is no question as to the law which 
governs such a matter as this. In my judgment, it is 
correctly stated by Mr. Justice Greaves at the bottom 
of page 75 of the paper-book. There he says, quoting 
from Lord Halsbury’s Laws of England, “ In order to 
entitle an agent to receive his remuneration, he must 
have carried out that which he bargained to do or at 
any rate, must have substantially done so and all 
conditions imposed by the contract must have been 
fulfilled.” 

The main question, therefore, in this case is 
whether M. Judah substantially carried out what 
he had bargained to do. This is a question of fact 
mainly dependent upon the evidence of the witnesses. 
The case was evidently tried with great care, and the 
learned Judge reserved his judgment. After due 
consideration he has accepted the evidence of Batuk- 
nath, the purchaser, and rejected that of the defend- 
ant: and, in a case such as this, where the matter 
depends to a large extent upon the verbal evidence of 
the witnesses, in my judgment, this Court ought not 
to interfere with the decision of the learned Judge 
save on very clear grounds : in other words, unless it 
is clear that a miscarriage of justice has taken place. 
The Judge who tried the case has had the advantage 
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which we have not had, of seeing and hearing the 
witnesses, an advantage which in my experience it is 
almost impossible to overestimate. In this case I am 
not prepared to say that the learned Judge has decided 
wrongly; on the contrary I think there is sufficient 
evidence to justify the decision at which he arrived. 
On the material points he has accepted the evidence 
of Batuknath and rejected that of the defendant : and, 
in passing, I may say that the comments made upon 
the evidence of the defendant by the learned counsel 
for the plaintiffs were not without justification. 
Batuknath’s evidence was to the effect that it was 
Moses Judah who introduced him to the defendant, 
and his evidence on one point is very significant: he 
says he did not want to pay more than Rs. 35,000, 
but he was persuaded by 'Moses Judah to offer 
Rs. 40,000 which was the price eventually agreed 
upon. Some of the passages in his evidence are at 
pages 36 and 37 of the paper-book ; as for instance, 
where he says in cross-examination “ Q. — Do you say 
it was Judah who introduced you to Lalji Mahomed ?” 

“A. — Yes, that is true.” “ Q. — 

You wanted to pay Rs. 35,000 not 40,000.” “ A. — Yes, 
that is true. I first offered Rs. 35,000 and Judah used 
to come and see me often and he got me into this 
scrape.” Then he is asked what is the scrape. A. — 
What could I do, I did not. I am telling you the 
truth, it was Judah who introduced me to the defend- 
ant; it was Judah through whom everything was 
settled in respect of this matter, and it was Judah who 
got me into this trouble.” “ The trouble is this : — I 
was made to agree to pay Rs. 40,000 for the Mill ; it was 
not worth Rs. 13,000.” “ I did not want to buy it, but 
Judah persuaded me to take it. He introduced me 
to the defendant, pressed me to take it, and at last got 
me into this trouble” That being so, the plaintiff’s 
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case is proved on one of the material points, namely, 
that it was through the instrumentality of Moses 
Judah that the purchase price, Rs. 40,000, was obtained. 
But it is said that there is nothing to show that 
Moses Judah introduced the purchaser and performed 
his part of the contract within the specified time, 
fifteen days. In my judgment, if Batuknath’s evi- 
dence is accepted, as it was by the learned Judge, that 
it was through M. Judah that he was persuaded to 
offer Rs. 40,000, there is evidence that this must have 
been done within the time limit, because we find that 
on the 26 th June, thirteen days from the date of the 
broker’s letter, Batuknath wrote to the defendant in 
the following terms : “ As per our conversation with 
your Mr. Laljee Mahomed we intend to purchase the 
above Mills together with the land connected -with 
it at a cash price of Rs. 35,000 on the following condi- 
tion.” Then he set out the condition. The letter 
closed so “ The alternative arrangement for payment 
is as follows : — Rs. 10,000 in cash at the time of the 
sale. Rs. 30,000 to be paid after one year,” containing 
an offer, though it was an alternative offer, of Rs. 40,000 
which he said he -would never have made but for the 
instrumentality of Moses Judah. He must have seen 
the defendant that day, and such letter contains an 
offer of Rs. 40,000. It is true that the payment of part 
was to be deferred for one year, but that offer was the 
one which with a slight variation of the terms was 
eventually accepted in August. Consequently, Batuk- 
nath’s evidence having been accepted by the learned 
Judge, the performance of the contract by M. Judah 
was within the time. 

I am aware that the letters in the case provide 
matter for comment on Batukanth’s evidence, as for 
instance, the letter of the 25th of June refers to 
his having seen the advertisement in the Exchange 
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Gazette. This is a legitimate comment, but it is not 
conclusive that Moses Judah did not introduce the 
purchaser. The matter had been advertised and it 
was quite possible that it was Moses Judah who 
brought the advertisement to the attention of the 
purchaser in the first instance. Again, the receipt 
for Rs. 200 where the payment is stated to be 
“brokerage” is a legitimate subject of comment, but 
I think the learned Judge’s remarks on that transac- 
tion are not unreasonable, and, in any event, as 
between vendor and purchaser, the use of the word 
“brokerage” is quite unsuitable, whatever the nature 
of the transaction was. The main reason, however, 
which weighs with me is that the learned J udge has ' 
had to deaL with conflicting verbal evidence on a 
question of fact ; and after seeing and hearing the 
witnesses he has come to the conclusion that the truth 
lies on the side of Batuknath and not on the side of 
the defendant: and, in such a case, in my judgment, 
this Court should not interfere, unless it is clear that 
he has come to a wrong conclusion. This I am not 
prepared to say. 

A further point has been raised, namely, that the 
plaintiff in any event cannot recover more than the 
commission on the amount actually received by the 
defendant in cash. In my judgment, this is not 
correct. The brokerage was to be paid when the 
“ sale proceeds ” were received. The purchase was 
completed on the 27th of September 1911, when the 
purchaser paid Rs. 10,000 in cash and gave hurulis 
for Rs. 30,000. I agree with the learned Judge that 
the words in G-uz rati added to the letter of the 13 th 
June 1911 do not mean that the commission was only 
to be payable if and when the whole Rs. 40,000 were 
received in cash; and if the defendant chose to agree 
with the purchaser that the “sale proceeds” should 
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be partly casli and partly htuidis, I do not think that 
that can affect the['plaintiffs’ right to commission. 

In my judgment this appeal should be dismissed. 

Woodroffe J. The plaintiff as the assignee of one 
Judah sues to recover commission alleged to be 
due to him under a written agreement dated 13th 
June 1911 for having effected through his agency the 
sale of certain oil mills. It must be shewn that the 
conditions of the contract have been complied with. 
The onus of proving this is on the plaintiff. This 
is of importance in the present case, for in regard 
to the particular question on which I mainly rest my 
judgment, viz., whether it has been shewn that Judah 
obtained the purchaser within fifteen days of and in 
terms of the agreement it has been argued by Mr. 
Langford James for the appellant that this was rot at 
issue in the lower Court. There is no finding on this 
particular point. It was, however, not necessary to 
put this specifically in issue since tire onus of proving 
all facts necessary to establish the claim was on the 
plaintiff and the defendant put in issue the allegation 
that the purchase was effected by Judah in terms of 
the agreement according to the conditions of which 
alone he was entitled to a commission. 

Several questions arise upon the construction of 
the agreement. It has been argued for the respondent 
that it is sufficient if a purchaser was secured within 
fifteen days even if the actual purchase was complet- 
ed later. This the appellant denies contending that 
commission was payable only in the event of the 
transaction being completed (which it was not) within 
fifteen days : and nextly that brokerage was only 
payable on the sale proceeds being received in cash 
(which was not the case) within this period. 

The appellant’s contention is not without force on 
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both these grounds, but it is not necessary to go into 
this matter, for whatever be the true construction 
of the document on these points it is clear and is, 
indeed, conceded that whenever or in what way the 
sale was concluded the purchaser at such sale must- 
have been secured by the broker within fifteen days 
of the agreement. Now the agreement was dated the 
13tli June 1911 and admittedly the first proved date 
at which vendor and purchaser were in communica- 
tion was the 25th June when twelve days under the 
agreement had already run by. It must be shewn 
then that within the remaining three days Judah 
found the purchaser. Has this been shewn ? In 
cross-examination the purchaser was asked whether 
his letter of the 25th June was written before or after 
his introduction to the defendant and whether Judah 
asked him to write to the defendant or not. He was 
again asked about this matter in re-examination and 
he replied that he did not remember the date nor even 
the month when Judah spoke to him about this letter 
and that he could not say whether it was before or 
after this letter that Judah spoke to him. Had it been 
the fact that it was due to Judah’s intervention that 
the first letter was written it does not seem to me 
possible that the witness could have forgotten it. His 
answer must have been in that case that he must have 
seen Judah first, for before seeing him he had known 
nothing of the defendant or of his property. He will 
not commit himself to this, and I think for the reason 
that he had not then seen Judah bub had learnt about 
the property through an advertisement in the Gazette. 
This is indicated by the words in the letter of the 
25th, “ I see in the Exchange Gazette that you are 
going to sell.” The purchaser also in his evidence 
says, “ I saw the Exchange Gazette and then I wrote 
that letter,” not that he had seen Judah meanwhile 
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or at all. Though the omission of Judah’s name 
from the letter may not he conclusive it is certainly 
evidence against the plaintiff for a reference to the 
broker through whom it is suggested that the pur- 
chaser came to know of the property might have been 
expected. There is no specific evidence that Judah 
secured the purchaser between the 26th and 28th or 
the conclusion of the period allowed to him. There 
is some general evidence that he introduced the 
purchaser which in any case is scarcely accurate if 
the first communication of the 25th to which I have 
referred was without his intervention. The evidence, 
however, is not such as I can accept. Doubtless, in a 
case of this kind great weight must be attached to the 
judgment of the learned Judge who heard the case ; 
but, in the present instance, we have no finding on 
the specific point and the uncorroborated evidence of 
the purchaser on which the learned Judge has relied 
is, upon the most favourable view, consistent with the 
fact of work done after the limited period and is in 
xny opinion in conflict with and unsupported by the 
documentary evidence in the case and the inferences 
to be derived therefrom. As stated, the first letter of 
the 25th indicates that it was the advertisement which 
first put the parties in communication. There is ro 
mention of Judah as broker in any of the letters until 
we get to the letter of 15th November 1911 which is 
of doubtful admissibility against the appellant. But 
on the merits the letter comes too late to be of value 
and is open to the suspicion that evidence was then 
being made for the claim by Judah which followed it 
in January. 

It is remarkable also that there is no letter or other 
document by the broker which establishes his claim. 
Had he earned his commission in terms of the agree- 
ment I think he would have been careful to put it on 
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record. The solicitor Mr. E. 0. Moses, who acted in 
the sale as attorney for the vendor, states that he 
never heard that Judah was the broker in the tran- 
saction. The purchaser also in his evidence says lie 
never mentioned the matter to any one. Finally, 
there is evidence that the purchaser Battik nath took a 
commission of i per cent, on the entire sale proceeds 
ot Rs. 40,000 on the ground that there had been no 
broker in the sale. He further granted a receipt for 
the same in which express reference is made to 
“Amount of brokerage.” The purchaser knows some 
English and though asked to give an explanation of 
this ■ ireumstance was unable to do so. Mr. Justice 
Greaves has held that this was a rebate, an explanation 
which the witness himself lias not ventured to give. 
But, assuming that it was, the point is that it was 
allowed because no broker had been employed. If so, 
then this directly contradicts the purchaser-witness 
when he says that Judah was to his knowledge the 
broker. Nor is it likely that the defendant would 
have agreed to make a further payment for “ broker- 
age” if he was already indebted for considerable 
brokerage to Judah. For these reasons, I would allow 
this appeal. It is possible that what may have hap- 
pened is that the defendant advertised, his property 
and then Judah coming in this way to know of it got 
the agreement of agency from the defendant. After 
that, and independently of Judah, the purchaser learnt 
from the Gazette that the property was for sale 
and entered into communication with the vendor: 
Judah who may have heard of this,- may, some time 
between June and August (for it is to be observed that 
the sale was not concluded till the latter date) have 
pressed the purchaser to buy in the hopes of putting 
forward a claim for commission. But this would 
not be sufficient. It is, however, not necessary for me 
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to hold anything more than that the plaintiffs have not 
established that Judah earned his commission within laijee 
the terms of the agreement, and I would, therefore, Mahomed 
decree this appeal with costs and dismiss this suit Guzdar. 
with costs. As regards the question whether we Woodeoffb; 
should interfere on appeal with questions of fact J. 

I will only say this that if after argument the Court 
has a conviction that the judgment under appeal 
is erroneous it should not be affirmed and this is not 
the less so because the judgment raises a question of 
fact. The mode in which the conviction is brought 
about in matter of law and fact is a question into 
which I do not enter, it being sufficient in the present 
case to say that, in my opinion, the appellant has 
shown circumstances under which the judgment under 
appeal should be reversed. 

Mookerjee J. This is an appeal by the defendant 
in an action by an agent against his principal for 
recovery of commission. The defendant employed 
the plaintiff to sell his oil mill ; the agreement was 
made on the 13th June, 1911, and was embodied in 
a letter in the following terms •. “ I agree to allow 
you to sell my above oil. mill at Rs. 40,000 only ; 
you will get brokerage 5 per cent, on the same, when 
the mill will be sold through you; this condition 
in force till fortnight (15 days) from this date.” 

There was a postscript to the effect that “on the sale 
proceeds being received in hand, brokerage will be 
paid.” On the 25th June, 1911, one Batuknath Boodh- 
nath wrote to the defendant : “ I see in the Exchange 
Gazette that you (are) going to sell your oil mill at 
Narcaldanga. I went thrice to your office, but unfor- 
tunately could not find you there. I shall, however, 
call at your oil mill to-morrow, with an expert 
Engineer's opinion, and will give you offer for the 
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same. I may buy for myself or sell to my friends.” 
On the next day, the intending purchaser again wrote 
to the defendant. The letter referred to a conversa- 
tion which the writer had with the defendant and 
contained two alternative offers. The first alternative 
was the purchase of the mill for Rs. 35,000 cash, 
Rs. 1,000 to be deposited thereout as earnest money, 
and the balance to be paid after one month, if on 
trial working meanwhile, the mill turned out to be 
satisfactory. The second alternative was the pur- 
chase of the mill on paymgnt of Rs. 10,000 in cash 
at the time of sale, and Rs. 30,000 to be paid after one 
year. It may be observed parenthetically that neither 
of these offers accorded with what the seller expected, 
namely, Rs. 40,000 in cash. What followed does not 
transpire from the correspondence, but we find that 
on the 8th August 1911, the purchaser wrote to the 
defendant and confirmed an arrangement made on the 
day previous for the sale of the mil L for Rs. 40,000, 
Rs. 10,000 to, be paid in cash on registration, of the 
conveyance, Rs. 20,000 by a huncli payable one year 
after that date, and the balance of Rs. 10,000 by 
another hundi payable 18 months after the date of the 
registration of the conveyance. On the 15th Novem- 
ber 1911, nearly two months after the sale had been 
completed on the 27th September, the purchaser is said 
to have written a letter to the plaintiff and authorised 
him to negotiate for the appointment of Managing 
Agents of the mill, which is described as “ pur- 
chased through you. ’ On the 26th January 1912, the 
solicitors of the plaintiff wrote to the defendant and 
demanded immediate payment of Rs. 2,000 as broker- 
age due on the sale of the mill, which was alleged to 
have been effected through their cLient. The solicitor 
of the defendant promptly replied on the next day. 
He pointed out that the letter of authority of the 13th 
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June 1911, was limited to 15 days from the date 
thereof. He asserted that the plaintiff had failed to 
secure a purchaser within the prescribed time and that 
the mill had been sold without any concern with him ; 
and he added that the seller had already paid broker- 
age on the transaction. This referred to a payment 
of Rs. 200 by the defendant to the purchaser, who 
had granted a receipt therefor as paid on account 
of brokerage. The plaintiff thereupon instituted this 
suit on the 13th June 1912. The defendant asserted 
that the sale had taken place without the intervention 
of the plaintiff as broker and repudiated the claim as 
entirely unfounded. Mr. Justice Greaves has held on 
the evidence that the sale was effected through the 
instrumentality of the plaintiff and has decreed the 
suit. On the present appeal, the defendant has con- 
tended that this finding is not supported by the 
evidence on the record, and that even if the finding is 
maintained, it is not sufficient to justify the decree. 

It is an elementary principle that where an agent 
has been appointed for a fixed term, the expiration 
of the term puts an end to the agency whether the 
purpose of the agency has been accomplished or 
not; consequently, where an agency for sale has 
expired by express limitation, a subsequent execu- 
tion thereof is invalid, unless the term has been 
extended. It is thus plain that the plaintiff would be 
entitled to the commission, only if he found a pur- 
chaser on or before the 28th June 1911 ; I do not hold 
that the plaintiff was bound to complete the transac- 
tion within this period ; in my view of the contract, 
the plaintiff would be entitled to the commission, if, 
within the time prescribed, he produced a person able, 
ready and willing to enter into the transaction with 
the defendant on the terms prescribed by the latter, 
and the plaintiff must within that period notify his 
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principal that he had secured such a person. It is also 
indisputable, I think, that the burden lies upon the 
plaintiff to establish that he has earned the commis- 
sion lie claims. If these principles are borne in 
mind, there is no escape from the conclusion that the 
plaintiff cannot be awarded a decree, merely on the 
finding that the sale was effected through his instru- 
mentality. If the case were before a Jury, the Court 
would have to instruct them that to find a verdict for 
plaintiff, they must find that plaintiff procured a pur- 
chaser able and willing to buy on the terms stated in 
the writing, that he notified defendant of the fact and 
that this was done within the 15 days prescribed. 
The vital question, consequently, is, did the plaintiff 
bring the purchaser to the defendant on or before the 
28th June 1911 ? There is no trace in the correspon- 
dence already summarised that he had done so. The 
first letter of the purchaser to the defendant mentions 
that he had learnt from the Exchange Gazette about 
the proposed sale of the mill. This, no doubt, is not 
conclusive proof that he had not met the broker on or 
before the 25th June ; but there is no specific evidence 
upon which I can act that the two had met before that 
date. The letter of the 26th June also, taken by itself, 
does not assist the plaintiff. No doubt, it recites a 
conversation between the defendant and the pur- 
chaser, but it does not show that the plaintiff was 
present at that interview. I do not overlook that 
the purchaser asserts that he was introduced to the 
defendant by the broker, and his version has been 
accepted as true by Mr. Justice Greaves; but this 
does not carry matters far enough. The purchaser 
could not pledge his oath that his first letter was 
written after the broker had informed him of the pro- 
posed sale of the mill. I am not unmindful that the 
purchaser asserts that he first offered Rs. 85,000 and 
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that the broker Judah used to come and see him 
often and got him into the scrape, that is, induced 
him to pay Rs. 40,000. This statement, even if ac- 
cepted and taken along with the letter of the 26th 
June, does not conclusively prove that Judah intro- 
duced the purchaser to the defendant on or before the 
26th. There can be no dispute that if such intro- 
duction did not take place on or before the 26tli 
June, the evidence does not show that it was brought 
about either on the 27th or 28th June; indeed, the 
evidence is entirely silent with regard to these two 
dates. 

Mr. Langford James in the course of his able 
argument for the respondent, properly emphasised the 
fact that Mr. Justice Greaves, who had the opportunity 
to see the witnesses, which we have not, has believed 
the purchaser in preference to the defendant ; and he 
has argued that in a case of this description, where 
there is a conflict of oral testimony, the Cou rt of Appeal 
should not reverse the finding of the primary Court. 
This contention raises a question of considerable 
importance as to the duty and functions of a Court 
of Appeal in this country. As was stated by White, 
J. in Pratap Chandra Mukerji v. Empress (1), and by 
Trevelyan, J. in Milan Khan v. Sagai Bepari (2), the 
sound rule to apply in trying an appeal in a civil case 
is that the Court must be convinced, before reversing 
a finding of fact by a lower Court, that the finding is 
wrong; in other words, the burden lies upon the 
appellant to satisfy the Court that the finding he 
assails is not supported by the evidence on the record: 
Wise v. Simduloonnessa Chowdhranee (3), Tahboonissa 
Bibee v. Koomar Sham Kishore Roy (4), Shetabdee 

(1) (1882) 11 0. L. R. 25. (3) (1867) 11 Moo. E. I. App. 177, 181. 

(2) (1895) I. L. R. 23 Calc. 347. (4) (1871) 15 \V. E. 228. 
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Bisivas v. Molamdee Mandal (1), Gopee Nath Mooker- 
jee v. Buddhumunt Mai (2), AnundChunder Chucker- 
biitty v. Rutnessur Dass Sen (3), Nobin Chunder 
Pooshalee v. Kunjo Chunder Chatterjee (4), Hoymo- 
butty Dassee v. Sreekishen Nundee(h), Munsoob Bibee 
v. A U.Me ih (6). When such evidence consists entirely 
or even principally of the oral testimony of witnesses, 
the appellant is at a special disadvantage. Reference 
may, in this connection, be made to the observation of 
Lord Collins in Shunmugaroya Mudaliar v. Manikka 
Mudaliar (7) : “ no doubt, it is always difficult for 
Judges who have not seen and heard the witnesses to 
refuse to adopt the conclusions of fact of those who 
have; but that difficulty is greatly aggravated where 
the Judge who heard them has formed the opinion, 
not only that their inferences are unsound on the 
balance of probability against their story, but they are 
not witnesses of truth.” The reasons for this rule of 
practice are too obvious to require elucidation. But 
it is worthy of note that Lord Collins refers with 
approval to the judgment delivered by Lindley M. R. 
in the Court of Appeal in the case of Coghlan v_ 
Cumberland (8) which sets out the limitations of the 
rule : “ even where the appeal turns on a question of 
fact, the Court of Appeal lias to bear in mind that its 
duty is to rehear the case and the Court must re- 
consider the materials before the Judge, with such 
other materials as it may have decided to admit. The 
Court must then make up its own mind, not dis- 
regarding the judgment appealed from, but carefully 
weighing and considering it; and not shrinking from 

(1) (1875) 25 W. R. 30. (5) (1870) 14 W. R. 58. 

(2) (1875)25 W, R. 27. (6) (1872) 17 W. R. 358. 

(3) (1875) 25 W. R. 50. (7) (1909) I. L. R. 32 Mad. 400 ; 

(4) (1876) 25 W. R. 363. L. R. 36 I. A. 185. 

(8) [1898] 1 Ch. 704. 
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overruling it, if ou full consideration, the Court comes 
to the conclusion that the judgment is wrong. When, 
as often happens, much turns on the relative credibil- 
ity of witnesses who have been examined and cross- 
examined before the Judge, the Court is sensible of 
the great advantage he has had in seeing and hearing 
them. It is often very difficult to estimate correctly 
the relative credibility of witnesses from written 
depositions ; and when the question arises which wit- 
ness is to be believed rather than another, and that 
question turns on manner and demeanour, the Court 
of Appeal always is and must be guided by the 
impression made on the Judge who saw the witnesses. 
But there may obviously be other circumstances, 
quite apart from manner and demeanour, which may 
show whether a statement is credible or not ; and 
these circumstances may warrant the Court in differ- 
ing from the Judge even on a question of fact turn- 
ing on the credibility of witnesses whom the Court 
has not seen.” In the case in which these obser- 
vations were made, the Court of Appeal (Lindley 
M. R., Rigby L. J. and Collins L. J.) allowed the appeal, 
although the appeal turned on a question of fact. It 
is obviously impossible to frame a formula to define 
the impression which must be produced on the minds 
of the Judges of the Court of Appeal, so that they may 
not shrink, in the words of Lindley M. R., from over- 
ruling the judgment of the trial Court; and the cases 
in the books employ various expressions which are 
really of little assistance, such as that the judgment is 
“clearly wrong,” Khoorshedj ee Manikjee v. Mehrivcmjee 
Khoorshedj ee (1), that the decision is “irresistibly 
erroneous,” Gray v. Turnbull (2) followed in Panda- 
rang v. Anant(S) and in Bat Gulabai v. Sri Datgarj i(P) 

(1) (1837) 1 Moo. I. A. 431, 442. (3) (1903) 5 Bom. L. E. 956. 

(2) (1870) L. R. 2 So. App. 53. (4) (1907) 9 Bom. L. R. 933. 
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1915 that a Court of Appeal ought never to reverse the 
lTues judgment of an inferior Court unless quite confident 
Mahomed that the judgment given in the Court below is wrong, 
Gi-zdae. Earl of Bandonv. Becker ( 1) followed in Yemunabai 

v. Balshet (2), that the Court will not reverse the 

Mookbbjbb de<j . gion « exce p t i n cag eg of extreme and overwhelming 

pressure ’ [The Julia (3), The Alice (4)], that ‘ a Court 
of Appeal will hesitate long before it disturbs the 
findings of a trial Judge based on verbal testimony,’ 
[Khoo Sit- Hoh v. Lim Thean Tong ( 5)], or that the 
finding ‘is so clearly against the weight of the 
testimony as to amount to a manifest defeat of justice,’ 
[The “ Gairloch ” (6)]. We may also bear in mind the 
observation of Lord Chelmsford in Tayammaul v. 
Sashachalla Naikar (7) : “ the advantage the Judge of 
-the primary Court possesses in forming a correct opin- 
ion of the credit due to the witnesses, does not relieve 
the Court of Appeal from the duty of examining 
the whole evidence and forming for itself an opinion 
upon the whole of the case.” To the same effect are the 
observations of Baggallay J. in the Glannibanta (8). 
Indeed, if the conclusion of the trial Court in a case 
of conflict of oral testimony were held practically 
, unassailable, that Court would in essence be constituted 

the final Court on questions of fact. But the parties to 
the cause are entitled, as well on questions of fact as 
on questions of law, to demand the decision of the 
Court of Appeal, though, as James L. J. said in Bigsby 
v. Dickinson (9), “ if we are to accept as final the 
decision of the Court of first instance in every case 
where there is a conflict of evidence, our labours 


(1) (1835) 3 Cl. & F. 479, 512. (5) [1912] A. C. 323. 

(2) (1903) 5 Bom. L. 11. 584. (6) [1899] 2 I. 11. 1, 18. 

(3) (1860) U Moo. P. C. 210. (7) (1865) 10 Moo. I. 429, 436. 

- (4) (1868) L. E. 2P.O. 245. (8) (1876) L. B. 1 P. D. 283. 

(9) (1876) L. B 4 Oh. D. 24, 29. 
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would be very much lightened.” The matter is 
obviously simpler where the conclusion is merely an 
inference of fact [Lord Blackburn in Smith v- 
Chadwick (1)], or where the evidence on which the 
decision of the trial Judge is based, has been taken 
on Commission [Lord Collins in Imdad Ahmad v. 
Pateshri Protap Narain Singh (2)1. But, even in 
other cases, it is undoubtedly the duty of the Court 
of Appeal to weigh conflicting evidence and to draw 
its own inferences and conclusions, though it should 
always bear in mind that it has neither seen nor 
heal’d the witnesses and should make due allowance 
in this respect. Cases are by no means rare where 
an Indian Appellate Court has reversed the decision 
of the primary Court based on conflicting oral testi- 
mony and the conclusion of the appellate Court has 
been ultimately affirmed by the Judicial Committee : 
Bashmohini Dasi v. Dmesh Chandra (3), Gangamoyi 
Dehi v. Troylackya Nath Chowdhry (4), Bulli Kimioar 
v. Bhagirathi (5), Chotey Narain Singh v. Batan Koer 
(6), Secretary of State v. I. G. S. N. $ B. Co. (7), Jeolal 
Mahton v. Lokenarayan (8) (decided by the Judicial 
Committee on the 23rd January 1912). I am not 
unmindful that there are other instances where the 
Judicial Committee has reversed the decision of the 
local Appellate Court and restored the decree of the 
trial Judge ; but that has been done because their 
Lordships were satisfied, upon a scrutiny of the entire 
evidence, that the view of the latter was more consist- 
ent therewith than that of the former : Bamesh Chan- 
der Mukerji v. Bajani Kant Mukerji (9), Said Ali v. 
Ibad Ali (10), Shama Cham Kundu v. Khettromoni 
(1) (1884) L. R. 9 A. C. 187, 194. (6) (1894) I. L. R. 22 Calc. 519. 


(2) (1910) 14 C. W. N. 842. 

(3) (1898) I. L. R. 25 Calc. 825. 

(4) (1906) I. L. R. 33 Calc. 537. 

(5) (1905) 9 0. W. N. 649. 


(7) (1909) I. L. R. 36 Calc 967. 

(8) (1912) 16 C. W. N. 466. 

(9) (1893)1. L. R. 21 Calc. 1. 

(10) (1895) I. L. R. 23 Calc. 1. 
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Dasi (1), Khoo Sit Hoh v. Lim Thean Tong (2), Nawab 
Shah Ara Begum v. Nanhi Begum (8). We may also 
bear in mind the fact that although as an ordinary rule 
the Judicial Committee does not interfere with concur- 
rent judgments of the Courts below, on questions of 
fact, instances are by no means rare where their Lord- 
ships have examined the whole evidence, formed for 
themselves an opinion on the entire case and reversed 
the unanimous decision of the two Courts in India 
on a question of fact : Rungama v. Atchama (4), 
Haradhun Mookerjia v. Muthoranath Mookerjia (5), 
Mudhoo Soodun Sundial v. Suroop Chunder Sirkar 
Chowdhry (6), Tayammaul v. Sashachalla Naikar (7), 
Guthrie v. Abut Mozoffer (8), Baboo Lekraj Roy v. 
Baboo Mahtabchand(9), Hay v. Gordon (10), Venkates- 
wara Tyan v. Shekari VarmaQA), Sheikh Muhammad 
Kumtaz Ahmad v. Zubaula Jan (12), Bishunchand 
Bachhoot v. Bijoy Singh Dudhuria (13). It is not 
necessary for the present purpose to consider whether 
any general principle is deducible from the exju'es- 
sions used by their Lordships as to the circumstances 
under which they will depart from the rule ordinarily 
observed by them, such as ‘ that the very clearest 
proof is shown that the decision is erroneous,’ that 
‘ the Board is clearly satisfied that there has been 
miscarriage in the appreciation of evidence,’ that it is 
‘ manifestly clear from the probabilities that the Court 
below was wrong,’ that ‘ the case is very extraordi- 
nary,’ that ‘ a strong case must be made out before the 

(1) (1899) I. L. It. 27 Cale. 521. (8) (1871) 14 Moo. I. A. 53. 

(2) [1912] A. C. 323. (9) (1871) 14 Moo. I. A. 393. 

(3) (1906) 11 C. W. N. 130. (10) (1872) L. It. I. A. Sup. Vol. 106. 

(4) (1846) 4 Moo. I. A. 1. (11) (1881) I. L. R. 3 Mad. 384 ; 

(5) (1849) 4 Moo. I. A. 414. L. R. 8 I. A. 143. 

(6) (1849) 4 Moo. I. A. 431. (12) (1889) 1. L. R. 1 1 All. 460 ; 

(7) (1865) Id Moo. I. A. 429. L. R. 16 I. A. 205. 

(13) (1911)15 C.W. N. 648. 
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Board would recommend reversal,’ that ‘ it must very 
clearly appear that the conclusion is very plainly 
erroneous,’ that ‘there has been some miscarriage in 
respect of a presumption to which too much weight 
was given,’ that ‘ very definite and explicit grounds 
must be assigned for interference,’ that ‘ there is so 
strong a preponderance of testimony that the Board 
can confidently pronounce the decision to be wrong,’ 
and other expressions of like import. But it is 
obvious that if reversal of concurrent findings of fact 
is permissible, the Court of first appeal should not be 
deemed fettered to a larger extent. 

In the present case, as I have already stated, the 
finding that the sale was effected through the instru- 
mentality of the plaintiff does not justify a decree in 
his favour. The purchaser does not make an explicit 
statement that the plaintiff introduced ^him to the 
defendant on or before the 28tli June 1911 ; but even 
if this much be deemed to be implied in his state- 
ments, I cannot accept his testimony. The corres- 
pondence does not shew any trace of the presence of 
Judah in the negotiations ; one would have expected 
some mention of his name in the first or the second 
letter. It is also remarkable that no written com- 
munication appears to have passed between the plain- 
tiff and the defendant, although the plaintiff had 
taken the precaution to accept the agency by a 
written instrument. There is further the unexplained 
fact that the purchaser received Rs. 200 as ‘ brokerage ;’ 
he cannot explain why the sum was described by this 
obviously inappropriate term ; it is extremely impro- 
bable that the defendant would have made a present 
of this sum to the purchaser, if he had really to pay 
Rs. 2,000 to the plaintiff as brokerage. There is the 
further significant fact that the claim for broker- 
age was not put forward till the 26th January 1912, 
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though, if the plaintiff is to be believed, he had earned 
it before the 26tli June 1911, and the sale had been 
actually completed on the 27th September, 1911. 
Finally, the case for the plaintiff is certainly not 
improved by the letter alleged to have been written 
on the 15th November 1911, which plainly bears the 
appearance of an attempt to create evidence for future 
use. After the most careful and anxious considera- 
tion of the entire evidence on the record and the 
circumstances of the case, I have arrived at the con- 
clusion that the plaintiff has failed to establish that 
he has earned the commission claimed in terms of the 
contract and that the decree in his favour cannot be 
supported. In my opinion, the appeal should be 
allowed and the suit dismissed with costs through- 
out. 

Sanderson C. J. The result is that, in view of 
opinion expressed by the majority of the Court, this 
appeal will be allowed, the judgment of the Court 
of first instance set aside, and the plaintiff’s suit 
dismissed with costs, both of the Court of first instance 
and of this appeal. 

Appeal allowed. 

Attorney for the appellant: S. C. Mookerjee. 

Attorney for the respondent : C. C. Bose. 
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APPEAL FROM ORIGINAL CIVIL. 

Before Sanderson C* «/., Woodroffe and Hooker jee JJ. 


MATHURA SUNDABI DASI 

v. 

HARAN CHANDRA SAHA.* 

Appeal — Order of Judge sitting on Original Side rejecting an application for 
an order to set aside dismissal of suit , whether appealable — Jurisdiction 
— Letters Patent , 1565, ss. 75, 44 — u Judgment ” — Civil Procedure 
Code (Act V of 1908) ss. 104 , 117 ; G. IX, rn 5, 9: 0. XLIII , 
r. 1 (c) : 0. XLIX , r. 3 — Costs . 


An appeal Kes to the High Court in its Appellate Jurisdiction from an 
order made under Order IX, rule 9 of the Civil Procedure Code, by a single 
Judge sitting on the Original Side of the High Court, rejecting an applica- 
tion for an order to set aside the dismissal of a suit. 

Hurrish Chunder Chowdhry v. Kali Sander i Deli (1), Gobinda Lai 
Das v. Shib Das Chatter jee (2), Mansab All v. Nihal Chand (3), Brij 
Coomaree v. Hamrick Dass (4) Toolsee Money Dassee v. Sudevi Dassee 

(5), The Justices of the Peace for Calcutta v. The Oriental Gas Co. (6), 
Sonabai v. Ahmedbhai Rahibhai (7), Rad jee Ismail Radjee Rubbeeb v. 
Radjee Mahomed Radjee Joosub (8) referred to. 

Gobinda Lai v. Shib Das (2) dissented from by Mookerjee J. 

The order of dismissal set aside and the suit restored by the Court of 
Appeal, subject to an order for costs. 

Southampton Isle of Wight Portsmouth Improved Steamboat Co . v. Raw- 
lins (9), Michell v. Wilson (10), Birch v. Williams (11), Rail v. Lewis ( 12),. 
Muruga Chetty v. Rajasami (13). The Oriental Finance Corporation v. The 


~ Appeal from Original Civil, No. 

(1) (1882) I. L. IS. 9 Calc. 482. 

(2) (190G) I. L. R. 33 Calc. 1323. 

(3) (1893) 1. L. R. 15 All. 359. 

(4) (1901) 5 0. W. N. 781. 

(5) (1899) I. L. R. 20 Calc. 361. 

(6) (1872) 8 B.L. R. 433. 

• (13) (1912) 22 * 


43 of 1915, in suit No. 49 of 1913. 

(7) (1872) 9 Bom. H. 0. 398. 

(8) (1874) 13 B. L. E. 91. 

(9) (1865) 34 L. J. Ch. 287. 

(10) (1877) 25 W. R. 383. 

(11) (1876) 24 W. R. (Eng.) 700. 

(12) (1838) 2 Keen 318. 
lad. L. J. 284. 
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Mercantile Credit and Finance Corporation (1), and Burgoine v. Taylor (2) 
referred to by Mookerjee J. 

Appeal by the plaintiff, Sreemutty Matlmra Sun- 
dari Dasi, from the order of Imam J. 

This appeal was from an order rejecting an applica- 
tion for an order to set aside the dismissal of a suit, 
and refusing to restore the suit. 

The suit was instituted on the 14th January 1913 
by the plaintiff the wife of one Kissori Mohan Shah 
for an account of certain moneys alleged to be due to 
her and for consequential relief. 

The plaintiff alleged that several years previously 
three brothers, Pitambar Shah, Nilambar Shah and 
Hookmn Chand Shah, who were members of a joint 
Hindu family and governed by the Bengal School of 
Hindu Law, commenced carrying on business in part- 
nership as bankers and merchants under the name and 
style of Pitambar, Nilambar, Hookum Chand Shah. 
At the time of suit tbe business was being carried on 
in the name of the parent firm at Backergunge and 
in other names at various places including Calcutta. 

Pitambar died leaving a son Krishna Mangal Shah 
— the latter died in 1883 leaving a widow Annando 
Moyee Dasi and an adopted son Kissori Mohan Shah, 
the plaintiff’s husband, him surviving and leaving a 
will whereby he appointed his widow sole executrix 
and bequeathed all his property to Kissori Mohan 
Shah. Krishna Mangal Shah had kept a large sum of 
money in deposit with the firm of Pitambar Nilam- 
bar Shah a branch at Beiliaghatta in the name of 
Ananda Moyee, and in 1896 this sum had amounted 
to Rs. 1,64,000. In that year Kissori Mohan Shah 
made an absolute gift to the plaintiff of the sum of 
Rs. 50,000 out of this sum. The plaintiff withdrew 

(1) (1866) 2 Bom. H. C. 282. 


(2) (1878) L. B. 9 Oh. D. 1. 
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the sum of Rs. 50,000 and deposited it with, the firm 
of Prem Chand Roy at Hatkhola in Calcutta, in the 
name of Krishna Mangal Shah but for the plaintiff's 
benefit. On the 13tli August 1896, the sum was again 
transferred to the firm of Pitambar Nilambar Shah 
and credited to the plaintiff, the firm promising to pay 
interest at nine per cent. On the 2nd January 1913, the 
plaintiff demanded the return from the firm of Pitambar 
Nilambar Shah of the sum of Rs. 50,000 together with 
the interest accrued less the sum of Rs. 8,000 which) 
she alleged, she had previously realised. On failing to 
receive payment the present suit was instituted, the 
plaintiff claiming that a sum of over a lakh of rupees 
was still due to her for principal and interest. 

The suit was brought against Kissory Mohan Shah, 
Ananda Moyee and several other defendants the repre- 
sentatives of Nilambar Shah and fiookum Chand Shah 
who had died previously. 

Two applications were made by the defendants on 
the 12tli May 1913 and the 20th June 1914 to have the 
plaint taken off the file : both applications were reject- 
ed, on the former occasion an order being made that 
the plaintiff should furnish security for costs. 

Several applications were made by the plaintiff to 
compel the defendants to file their written statements 
and affidavits of documents. 

Several written statements were filed by the 
defendants other than Kissory Mohan Shah and 
Ananda Moyee in December 1913 and in January, 
March and May 1914, respectively, in which the pleas 
were taken that this Court had no jurisdiction to 
entertain the action, and that the suit was barred by 
limitation and the alleged gift of Rs. 50,000 and the 
deposit of the same and the repayment thereout of 
Rs. 8,000 were put in issue. 

Issues were settled on the 2nd and 12tli June 1914 
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before Ohaudhm-i J., and the inspection of documents 
was completed in January 1915. On the 15th January 
the plaintiff applied for the adjournment of the case 
for two months : the application was refused. 

On the 2nd February 1915, the case was specially 
fixed for hearing before Imam J. on the 4th February 
1915, subject to a part-heard case. 

The suit was called on on the 5th February, when 
counsel for the plaintiff applied for a fortnight’s 
adjournment on the ground of the plaintiff’s illness, 
it being represented that the plaintiff “was suffering 
from intestinal colic together with palpitation of the 
heart and was quite unfit to move about for at least a 
week,” and offered to pay the costs of the adjournment. 
The application was resisted by the defendants. The 
Court intimated to counsel for the plaintiff that he 
should open the case and give such evidence as he 
had available and that an adjournment would then be 
allowed to call the plaintiff. Counsel for the plaintiff 
desired to retire from the case, if the adjournment was 
not granted. The application for an adjournment was 
refused ; and the suit was then dismissed with costs. 

On the 25th March 1915, an application was made 
by the plaintiff for the restoration of the case. The 
application was dismissed by Imam J., his Lordship 
observing as follows : — 

“ This is an application by the plaintiff Mathura Sundari Dassi for an 
order under 0. 9 R 9 of the Code of Civil Procedure asking the dismissal 
of her suit be set aside. The hearing of the suit had been peremptorily 
fixed for the 4th of February last subject to any part beard case. As I 
was hearing a case the trial of which had commenced before the 4th of 
February, I could not take up Mathura Suudari’s suit on that date. On the 
5th of February wiien the case was called on for hearing Mr. 0. R. Das, 
counsel for the plaintiff, applied for adjournment on the ground of her 
illness. I refused the adjournment and then Mr. Das with his junior 
colleagues retired from the case. Thereupon I dismissed the suit with 
costs. I do not desire to comment on the attitude taken up on behalf of 
the plaintiff when I intimated to the learned couusel that I would not 
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adjourn the case. The notes of Mr, M. N. Bose, one of the counsel for 
defence, have been read out to me and they are substantially faithful in 
relating what happened on the occasion. I gave to Mr. Das every reason, 
able facility in conducting his case but nothing short of adjournment was 
acceptable to him. I think it would be wrong to allow this application. 
The application therefore is dismissed with costs. Two sets of costs are 
allowed one for the infant and the other for the other defendants. Let a 
copy of Mr. Bose’s note be kept with this order.” 

From this order the plaintiff appealed. 

Mr. S. R. Das (with him Mr. B. C. Milter and 
Mr. Gosivami), for the appellant. 

Mr. Jackson (with him Mr. M. N. Basu ), M>\ 
Sircar (with him Mr. W. Boss), Mr. H. D. Bose (with 
him Mr.’ Langford James and Mr. Bliar), for the 
various respondents. 

Mr. Jackson took the preliminary objection that 
the appeal did not lie. The right of appeal is a 
creature of st atute and it is incumbent on the appellant 
to shew that there is a statutory right of appeal : 
Rangoon Botatoung Go. v. The Collector , Rangoon (1), 
An appeal lies from the Original Side of the High 
Court to the Court of Appeal only by virtue of section 
15 of the Letters Patent : for this purpose, it is requi- 
site there should be a “ judgment ” which is appealed 
against. It is submitted that an order under Order 
IX, rule 9 of the Code refusing to set aside an order 
of dismissal is not a “judgment” within the meaning 
of section 15 of the Letters Patent. The right or 
liability of the parties was determined by the dis- 
missal of the suit under rule 8, and the position of 
the parties was not affected by the dismissal of the 
subsequent application under rule 9. The order of 
dismissal under rule 8 was by operation of law — 
rule 8 is mandatory. That the order of Imam J. 
refusing to set aside the dismissal is not a judgment 
within the meaning of section 15 of the Letters 

(1) (1912) I. L. R. 40 Calc. 21. 
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Patent is clear from the following authorities: The 
Justices of the Peace for Calcutta v. The Oriental 
Gas Co. (1), followed in Mussamat Brij Coomaree v. 
Ramrick Pass (2), Aubhoy Churn Mohunt v. Shamont 
Lochun Mohunt (8), Gobinda Lai Das v. Shiba Das 
Chatter jee (4), Kishen Pershacl Panday v. Tiluckdhari 
Lull (5), Srimantu Raja Yctrlagadda Durga Prasad 
Nayadu v. Srimantu Raj or Yarlagadda Mallikar - 
gima Prasada Nayadu (6), Sabhapathi Chetti v. 
Narayanasami Chetti (7). 

The Civil Procedure Code and the rules thereunder 
cannot extend the jurisdiction of the High Court as 
determined by the Letters Patent. The provisions 
and the rules of the Code relating to appeals apply 
only to appeals from subordinate Courts to the High 
Court and not to appeals from a Judge of the High 
Court sitting on the original side to the appellate 
jurisdiction of the High Court: Hurrish Chunder 
Chowdhry v. Kalisunderi Debt (8), Mansab Ali v. 
Nihal ChamU 9) which were decisions on the analogous 
section 588 of the old Code. It follows that Order 
XLIII r. 1 (c) cannot be deemed to give any right of 
appeal in the present matter. 

Mr. S. R. Das. None of the authorities cited on be- 
half of the respondent cover the exact point in this 
appeal. Although an order under Order IX, r. 8 may be 
by operation of law, an application lies under rule 9 
to set aside such order of dismissal, and on such an 
application the Court has to exercise its discretion ; 
refusal to set aside the dismissal debars the plaintiff for 
all time from prosecuting his claim. Such an order 


(1) (1872) 8 B. L. !?. 433. 

(2) (1901) 5 C. W. X. 781. 

(3) (1889) I. L. R. 1(5 Gale. 788. 

(4) (19015) I. L. li. 33 Calc. 1323. 


(5) (1890) I. L. R. 18 Calc. 182. 

(6) (1901)1. L. R. 24 Mad. 358. 

(7) (1901) I. L. R. 25 Mad. 555, 

(8) (1882) 1. L. R. 9 Calc 482. 


(9) (1893) I. L. R. 15 All. 359. 
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clearly falls within the ruling in The Justices of {the 
Peace, for Calcutta x. The Oriental Gas Co. (1), and is 
a “judgment” within the meaning of section 15 of the 
Letters Patent and is appealable by virtue thereof- 
Apart from this right of appeal, there is a further 
express right of appeal under the provisions and rules 
of the Civil Procedure Code. Section 44 of the Letters 
Patent preserves the powers of the Indian Legislature 
and ordains that “ all the provisions of the Letters 
Patent are subject to the legislative Powers of the 
Governor General in Council .... and may be in 
all respects amended and altered thereby.” Now by 
section 117 of the Code, the provisions and rules of the 
Code with certain exceptions which have no application 
to the present matter, are expressly made applicable to 
High Courts. Hence Order XLIII applies and sub- 
clause (c) of rule 1 gives the right of appeal from the 
order in point. Order XLIX, rule 3 sets out the rules 
under the Code which shall not apply to High Courts 
and Order XLIII is not mentioned therein. Hurrish 
Chundtr Chowdhry v. Kalisunderi Debi (2) decided 
that section 588 of the old Code did not restrict the 
right of appeal under section 15 of the Letters Patent. 
Whatever the effect of s. 588 of the old Code may have 
been as interpreted by the decisions, the Law has been 
altered by section 104 of the present Code : s. 104 gives 
a further right of appeal in cases where s. 15 of the 
Letters Patent may not be applicable. The intention 
of the Legislature was clearly to override the decisions 
in Hurrish Chunder Chowdhry v. Kalisunderi Debi 
(2), and Mansab Ali v. Nihal Chaiul (3), so far as they 
tend to indicate that the old Code was not applicable 
to appeals from the Original Side of the High Court to 
the Court of Appeal. 

(1) (1872) 8 B. L. It. 433. (2) (1882) I. L. R. 9 Calc. 482. 

(3) (1893) I. L. It. 15 All. 359. 
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[The Court disallowed the objection and intimated 
that reasons would be given later. 

The appeal was then heard on its merits. The 
arguments of counsel on the merits are unnecessary 
for the purposes of this report.] 

Cur. adv. vult. 


Sanderson C.J. With regard to the preliminary 
objection which was raised by Mr. Jackson, when 
that point was taken, the case was argued upon the 
assumption that the suit had been dismissed under 
Order IX, rule 8 which deals with default of 
appearance, and, therefore, I propose, whatever may 
have been the real position to deal with the argu- 
ment which was presented to us by the learned 
Counsel upon the basis that the order by Mr. Justice 
Imam dismissing the suit was made under Order IX, 
rule 8. That order was made on the 5th of February, 
1915. Then an application y?as made on the 25th of 
March of this year to set aside that order of dismissal. 
That was heard by the learned Judge and was refused, 
and the plaintiff appealed from that order of refusal 
to restore the case and set aside the dismissal, and a 
preliminary point has been taken by the learned 
Counsel for the defendant that no appeal lies from 
such an order. 

It was argued by the learned counsel for the 
defendant, Mr. Jackson, first, that the order in ques- 
tion was not a ‘ judgment ■’ within the meaning of 
clause 15 of the Letters Patent ; and, secondly, that if 
it is not within clause 15 of the Letters Patent, the 
Civil Procedure Code has no application to an appeal 
from a Judge of the High Court to other Judges of 
that Court. 

As to the first point, namely, whether the order in 
question was a ‘judgment’ within the meaning of 
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clause 15, personally I should not have had much 
doubt or hesitation in holding that the order was a 
* judgment 5 within the meaning of that clause, if it 
had not been for some cases which were cited to us. 
It is quite true that the learned Judge had no discre- 
tion upon the question of the dismissal of the suit 
under Order IX, rule 8. In fact the rule expressly 
says, “Where the defendant appears and the plaintiff 
does not appear when the suit is called on for hearing, 
the Court shall make an order that the suit be dismissed 
. . . .” The learned Judge has no option and under 

such circumstances he must dismiss the suit. But 
when the application to set aside that dismissal is 
made, in my opinion, the Judge has a discretion, 
and he must exercise his judgment on the materials 
before him. The question on which he has then to 
exercise his judgment and his judicial discretion may, 
as in this case be a matter of great importance. It is 
no less than whether the plaintiff under the circum- 
stances of the case shall be allowed to prosecute his 
suit or for all time be debarred from trying to enforce 
.his claim. Clause 15 obviously refers to 4 judgments,’ 
which in , common parlance may be called orders. In 
my opinion, the decision so arrived at on such a 
question as above stated would be a 4 judgment’ within 
the meaning of the word ‘judgment' in the Letters 
Patent. The judgments, however, in some of the 
cases which Mr. Jackson has cited to us throw some 
doubt upon the correctness of the above view. I 
do not refer to them all, though I have considered 
them : the most important are Hurrish Chunder 
Chowdhury v. Kali S under i Dehi (1) and Gobinda 
Lai Das v. Shiba Das Chatter jee (2). I only pause to 
remark that the exact point which arises in this case 
has not been decided, as far as I know, in any reported 
(1) (1882) I. L. R. 9 Calc. 482. ( 2 ) ( 1906 ) l. L. R. 33 Cab. 1323. 


1915 

Mathura 
SUNDARI 
Das i 
v. 

Haran 

Chandra 

Saha. 

Sanderson 

C.J. 


INDIAN LAW REPORTS. [YOL. XLIIL 


866 


1915 

MATHt'RA 

SCNDARI 

Dasi 

V* 

Haban 

Chandra 

Saha. 

Sanderson 
C. J. 


case, and I am informed that many such appeals, as 
this, have been heard in the Court of Appeal here, but 
it is said that in one unreported case the decision of 
this Court was that an appeal would not lie. The 
decision in the present case on the application of the 
plaintiff does in my opinion decide a question which 
affects the rights of the plaintiff. He alleges’ that he 
should be allowed to prosecute his claim. A refusal 
of the application debars him for all time. If he had 
put in a plaint which was iJ 1-framed and that had 
been struck out by the learned Judge, according to 
the decision in one of the cases, he would have a right 
of appeal within the very terms of the judgment in 
that case — that was an illustration in Hurrish Chunder 
Ohowdhry v. Kalisunderi Debi (1) — yet when an 
order is made which debars his suit for all time, 
according to the argument of Mr. Jackson, he is not 
to have a right of appeal. I should be very loth to 
hold that. this order is not a ‘judgment’ within the 
meaning of clause 15 of the Letters Patent, but it 
is not necessary in my judgment to give a definite 
opinion upon it, because I think, on the second point, 
the Code does give a right of appeal. By clause 44 of 
the Letters Patent it is provided as follows : — “And we 
do further ordain and declare, that all the provisions of 
these our Letters Patent are subject to the legislative 
powers of the Governor-General in Council, exercised 
ai meetings for the purpose of making laws and regula- 
tions . . . . ” By the terms of section 117, the Code is 
made applicable to the High Court, and Order XLIII, 
rule 1 gives a right of appeal in the very case under 
discussion. But it is said that this Code and the rules 
made under it do not apply to an appeal from a learned 
Judge of the High Court. I cannot follow that 
argument. It is part of the defendant’s case that 
(1) (1882) I. L. B. 9 Calc. 482. 
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Order IX, rale 8 applies. That order is in effect a part 
of the Civil Procedure Code. It seems to me strange 
that the plaintiff should be subjected to Order IX, rule 
8 and be liable to have his suit dismissed for want of 
appearance, yet when he has had his suit dismissed 
under one of the rules of the Code and wants to call 
in aid another of the rules which, — when his applica- 
tion for re-instatement has been refused, gives him a 
right of appeal against that refusal, he is met with the 
argument that he cannot call in aid that rule because 
there is no appeal from the learned Judge of the High 
Court under the Civil Procedure Code. I think this is 
not a true view or a reasonable construction to put 
upon the Code and the rules made under it. In my 
judgment, the Code and the rules do apply and the 
plaintiff has a right of appeal. 

[On the merits his Lordship observed : — ] This case 
has given me a considerable amount of anxiety, and I 
think the safest thing for me to do, in giving judg- 
ment, having regard to the course which we intend to 
adopt is to say as little as possible about the case 
itself, on the merits or demerits of the case, because- 
if I do say anything, it may be taken to prejudice- 
either the one side or the other. I have come to the 
conclusion that the safest course for this Court will be 
to order this suit to be re-entered — I am not ground- 
ing my judgment upon what happened before January 
or February this year, but I take a few facts, namely, 
that this case was fixed to be tried by Mr. Justice 
Imam on the 4th of February, that apparently — accord- 
ing to the evidence which was before the Court — on the 
3rd, the plaintiff, the lady, who had been suffering 
to some extent from colic for some time, was taken 
worse; that on the 4th that matter was mentioned 
to the learned Judge, and that an application would 
be made for adjournment. When the case was called 
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on the 5tk, what happened is shown by the entry 
in the learned Judge’s note .... and is as 
follows Mr. Das withdraws from the case, that 
he has only instructions to apply for adjournment 
and he does not appear any more in the case. ” I 
do not know exactly what the position was as regards 
Mr. Das ; unfortunately, he is not here to-day; he 
is out of Calcutta as I understand — but having regard 
to the admission which has been made by the learned 
counsel for the appellant, Mr. S. R. Das, to the effect 
that the learned counsel who appeared in the Court 
below took a wrong course, it seems to me that we 
must conclude that he ought to have gone on with the 
case, when the learned Judge gave him an opportunity 
of calling his other witnesses, and if necessary asking 
for an adjournment in order that the plaintiff might 
be examined at a subsequent time. It is, therefore, 
admitted that the learned counsel made a mistake, in 
the course which he and his junior adopted. The 
only question is whether the plaintiff in consequence 
of that mistake is to be debarred for all time from 
prosecuting her suit. It is a suit for a large sum of 
money : there are serious issues in it, and I think that 
if I had been in the position of Mr. Justice Imam I 
would have allowed the case to be re-entered upon 
terms : and, inasmuch as there is an appeal (we have 
decided already that there is an appeal in a matter of 
this kind), I have to apply my mind and try to as- 
certain what I should have done, had I been in the 
position of Mr. Justice Imam. In my judgment, this 
case should be re-entered and the conditions of rein- 
statement are these : — The plaintiff must pay the taxed 
costs of the defendants, viz., such costs as were thro wn 
away by the case not proceeding on the day when it 
should have, and she must also pay the taxed costs 
of the defendants upon the application before Mr. 


YOL. XLIII.] CALCUTTA SERIES. 

Justice Imam for restoration, and also the taxed 
costs of the respondents in this appeal except for the 
first day which I think was occupied by the argument 
on the preliminary objection that there was no appeal, 
upon which question we have decided against the res- 
pondent. The plaintiff must pay such costs as I have 
intimated asa condition precedent to the case being re- 
entered. And, upon the point mentioned by Mr. Das, 
although at one stage of the proceedings there were 
only two sets of costs, still it seems to me that the 
defendants were entitled to appear here by separate 
counsel, and as regards this appeal there will be 
separate sets of costs as regards each defendant who 
appeared. 

Further, inasmuch as the taxation of costs may 
take some time we think that the plaintiff ought to 
bring into Court within three weeks from this date 
the sum of Rupees 2,000 and it is to be clearly 
understood that the case will not be re-entered until 
the costs have been taxed and paid : they must be 
paid within one month from the certificate of costs. 
The appellant will have the costs of the fii’st day of 
the appeal which was taken up in the preliminary 
point, and these costs will be set-off, on taxation, 
against the costs which she will have to pay. 

We direct that the taxation be expedited. 

If the sum of Rs. 2,000 be not paid into Court and 
if the taxed costs payable by the appellant as afox'e- 
said, after the taxation and the set-off, be not paid 
by her within the time fixed, the case will not be 
restored, and in that event the appellant will be liable 
to pay the taxed costs of this appeal after the set-off 
which has been allowed. 

WOODROFFE J. I need not in this case consider the 
question whether section 104 of the Civil Procedure 

62 
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Code touches the right of appeal given by the Letters 
Patent ; for, if the order appealed from is a judg- 
ment within the meaning of the Letters Patent 
the question does not arise. It has doubtless been 
held that an order dismissing an appeal for default 
is not a judgment: Mansab Ali v. Nihal Chand(l). 
But we are not concerned here with an order under 
Order IX, rule 8 only but with an application for 
restoration under Order IX, rule 9. Whether or not 
as a question of jurisdiction an appeal lies under 
clause 15 of the Letters Patent in a case in which an 
appeal is allowed under the Code I think it may 
be said that .there are primd facie grounds for holding 
that an appeal should be held to lie under the Letters 
Patent where it is allowed under the Code; for, the 
fact that the Legislature has in the Code allowed 
an appeal in a particular case affords to my mind 
primd facie ground for supposing that that case is of 
a class which this Court considers appealable under 
its Letters Patent. This Court has further held that 
we should not adopt a narrow construction : Brij 
Coomaree v. Hamrick Dass{ 2). Looking at the nature 
of the order appealed from, I think I should hold 
that it is appealable as a “judgment” under the 
Letters Patent. I do not consider Gobindi La> Das v. 
Shiba Das Ghatterjee (3), which was on another 
section, is any bar to my so holding. 

On the facts of this appeal I have myself doubts 
whether we should allow it. But as my learned 
colleagues are prepared to give an indulgence to the 
plaintiff, and that indulgence is to be on the term that 
all costs should be paid as a condition precedent, I do 
not dissent from the order proposed. 

(1) (1893) I. L. R. 15 AH. 359. (2) (1901) 5 C. W. N. 781 . 

(3) (1906) I. L. R. 33 Gale. 1323. 
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Mookbrjbe J. This appeal is directed against an 
order under rule 9 of Order IX of the Civil Procedure 
Code, whereby Mr. Justice Imam has refused to set 
aside an order of dismissal of a suit made by him 
under rule 8. 

As a preliminary objection has been taken to the 
competency of the appeal, it is incumbent upon the 
appellant to establish that she has a right of appeal 
[ Minakshi v. Subramanya (1)]; for as Lord Brain well 
said in Sandback Charity Trustees v. North Stafford- 
shire By. Co. ( 2), an appeal does not exist in the nature 
of things; a right of appeal from any tribunal must be 
given by express enactment — words quoted with appro- 
val by Lord Macnaghten in R ingoon Botatoung Co. 
v. The Collector , Rangoon (3). She relies upon Order 
XLIII, rule 1, clause (c) of the Civil Procedure Code 
as also upon clause 15 of the Letters Patent. 

Order XLIII, rule 1 clause (c) provides that “an 
appeal shall lie from an order under Order IX, rule 9 
rejecting an application (in a case open to appeal) 
for an order to set aside the dismissal of a suit.” The 
question, consequently, arises, whether Order XLIII, 
rule 1, clause (c) is applicable to an order under Order 
IX, rule 9, made by a Judge on the Original Side of this 
Court. 

On behalf of the appellant reliance has been placed 
upon section 117 of the Code, which lays down that 
“save as provided in this part or in Part X or in Rules, 
the provisions of this Code shall apply to High Courts 
established under the Indian High Courts Act, 1861.” 
The only provision in Part IX which may have any 
possible bearing, is that contained in section 120, which 
obviously does not touch the present question. The 
provision in Part X, which deals with this matter, is 

(1) (1887) I. L. R. 11 Mad. 26. (2) (1877) L. R. 3 Q. B. D. 1. 

(3)(1912)I. L.R. 40 Calc. 21. 
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£ 


contained in section 129 ; tliis also does not militate 
against the contention of the appellant. The term 
“ Rule,” which finds a place in section 117, is defined 
in clause 18 of section 2 of the Code to mean “ a rule 
contained in the first schedule or made under section 
122 or section 125.” Our attention has not been drawn 
to any such rule which makes Order XLIII, rule 1, 
clause (c) inapplicable. On the other hand, Order XLIX, 
rule 3, which excludes the operation of other rules, 
lends support to the contention of the appellant that 
Order XLIII, rule 1, clause (c) is applicable to the 
present suit. 

Bat it has been argued, on behalf of the respond- 
ents, on the authority of the decision of the Judicial 
Committee in H arris h Ohunder Gho vtiliry v. Kali 
Sunder i Debt (1), that the Civil Procedure Code, in so 
far as it provides for appeals, does not apply to an 
appeal preferred from a decision of one Judge of a 
High Court to the Pull Court. The true effect of the 
decision of the Judicial Committee was considered by 
this Court in Toolsee Money Dassee v. Sudevi Dassee (2) . 
but it is not necessary for my present purpose to 
determine its bearing in all its implications, because 
in my opinion, the law has been substantially altered 
since that decision was pronounced. Section 104 of 
the Code of 1908 is materially different from section 
588 of the Code of 1882. It provides that “an appeal 
shall lie from the orders mentioned in the first clause 
of that section and, save as otherwise expressly provided 
in the body of the Code or by any law for the time 
beiny in force , from no other orders.” The effect of 
section 104 is thus, not to take away a right of appeal 
given by clause 15 of the Letters Patent, but to create 
a right of appeal in cases even where clause 15 of the 
Letters Patent is not applicable. *1 may here observe 

(1) (1882) I. L. K. 9 Calc. 482. (2) (1899) I L. It. 26 Calc. 361. 
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parenthetically that in the case of Toolsee Money 
Dassee v. Suelevi Dassee (I), Prinsep J. felt pressed by 
the argument that if an appeal was deemed to have 
been allowed by the Code of Civil Procedure, there 
was no provision for the constitution of a Court to 
which such an appeal might be preferred. Section 106 
of the Code, however, lays down that “ where an 
appeal from any order is allowed, it shall lie to the 
Court to which an appeal would lie from the decree in 
the suit in which such order was made.” Conse- 
quently, where a right of appeal has been so given, it 
would be the duty of this Court to constitute a Court 
of Appeal under section 13 of the Indian High Courts 
Act. I hold, accordingly, that this appeal is competent 
under clause (c), rule 1, Order XLIII of the Civil 
Procedure Code. 

I am further of opinion that the appeal is compe- 
tent also under clause 15 of the Letters Patent. That 
clause allows an appeal from a “judgment”, and, 
the controversy has consequently centred round this 
expression. Reference has been made to the now 
classical definition [ Brijcoomureev . Ramrick Dass (2)] 
first formulated by Couch C. J. in the case of The 
Justices of the Peace for Calcutta v. The Oriental 
Gas Co. fS). “ Judgment ” in clause 15 means a decision 
“ which affects the merits of the question between the 
parties by determining some right or liability ; it may 
be either final or preliminary or interlocutory, the 
difference between them being that a final judgment 
determines the whole cause or suit and a preliminary 
or interlocutory judgment determines only a part of it 
leaving other matters to be determined.” Substan- 
tially the same view was adopted by Sargent C. J. in 
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Sonabai v. Ahmedbhai Habibhai (1) and was later on 
applied by Conch C. J. himself in Hadjee Ismail 
Hadjee Hubbeeb v. Radjee Mahomed Hadjee Joosub (2) ? 
where he held that an appeal lies from an order 
refusing to set aside an order granting leave to a 
plaintiff to sue under clause 12 of the Letters Patent. 
Reference may also be made to the decision of this 
Court in In the matter of the petition of Kally Sundery 
Dabia (3), subsequently affirmed by the Judicial Com- 
mittee [ Hurrish Chunder Chowdhry v. Kalis under i 
Debi (4)], where ail appeal was entertained against an 
order refusing to transmit for execution an order of 
His Majesty in Council . It must be remembered in 
connection with these decisions that they do not profess 
to give an exhaustive definition of the term “judg- 
ment”, and other definitions of a very comprehensive 
scope have, from time to time, been. attempted, for 
instance by Scott C. J. in Ahmed Bin Sheikh v. 
Ayeshabai 1 5), by Bittleston J. in De Soma v. Coles (f), 
and by White C. J. in Taljar im Row v. Alagappa 
Chettiar (7). In the opinion of Bittleston J. the term 
‘ judgment,’ includes “ any decision or determination 
affecting the rights or the interest of any suitor or 
applicant ”, and that it is “ impossible to prescribe any 
limits to the right of appeal founded upon the nature 
of the order or decree appealed from.” In the opinion 
of White C.J., this is too wide, and the test is “not 
what is the form of the adjudication, but what is its 
effect on the suit or proceeding in which it is made ; if 
its effect, whatever its form may be, and whatever be 
the nature of the application on which it is made, is to 
put -an end to the suit or proceeding so far as the Court, 

(1) (1872) 9 Bom. H. C, 398. (4) (1882) I. L. R. 9 Calc. 482. 

(2) (1874) 13 B. L. R. 91. (5) (1909) 11 Bom. L. R. 248. 

(3) (1881) I. L. R. 6 Calc. 594. (8) (1868) 3 Mad. H. C. 384. 

(7) (1910) I. L. R. 35 Mad. 1. 
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before which the suit or proceeding is pending, is con- 
cerned, or if its effect, if it is not complied with, is to 
put an end to the suit or proceeding, the adjudication 
is a judgment.” But, whether we adopt the wider or 
the narrower view of the scope of the term “ judgment ”, 
although I may add that I am not disposed as Maclean 
C. J. was not disposed [Brij Coomaree v. Hamrick 
Dass (1)] to favour an attempt to place a narrow con- 
struction on the term “judgment”, it is plain that the 
order in this case is a “ judgment,” within the defini- 
tion formulated by Conch C. J. in Justices of the Peace 
for Calcutta v. The Oriental Gas Co. (2). The order 
under appeal does affect the merits of the question in 
controversy between the parties by the determination 
of a right or liability. No doubt, it has been argued 
that the right or liability of the parties was deter- 
mined by the dismissal of the suit and the position 
was not affected by the subsequent dismissal of the 
application to revive the suit. But this clearly over- 
looks the fundamental point that the primary order of 
dismissal of the suit was liable to be revoked, as it was 
subject to a possible order of restoration under rule 9. 
The effect of the subsequent order is accordingly to 
give a character of finality to the primary order of dis- 
missal, by a determination that the applicant had 
failed to establish grounds in support of his alleged 
right to an order under rule 9 of Order IX. Such 
determination is, in my opinion, a “judgment’ within 
the meaning of clause 15 of the Letters Patent. 

I am not unmindful that the contrary view may 
receive an apparent support from some dicta in 
reported decisions, for instance, Itughoo Bibee v. Noor 
Jehan Begum (3) and Gobinda Lai Das v. Shiba Das 
Chatter] ee (4). As regards the former case, which ruled 
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tliat an order dismissing an application for review is 
not a judgment, it is sufficient for our present purpose 
to observe that judicial opinion on this matter has 
not. been uniform : Ramhari Sahu v. Maclan Mohon 
Mitteril), Aubhoy Churn Mohunt v. Shamont Lochun 
Mohunt (2), Mulji Virji v. Bangabashi Saha (3). As 
regards the latter case [Gob in da Lai v. Shiva Das( 4)], 
stress is laid upon the following passage in the judg- 
ment of G-hose 0. J. : “ an order which terminates a 
proceeding is a judgment within the meaning of clause 
15, but it must be a proceeding in the course of a suit 
or in relation thereto, and in which some question or 
other as to the right or liability of any party is raised, 
and not a proceeding in respect of a matter which had 
already come to termination by operation of law or 
otherwise." I feel bound to record my respectful 
dissent from this exposition of the law, for the quali- 
fication formulated plainly carries us beyond the 
definition of the term' 44 judgment ” as given by Couch 
C. J., and if the question arises in another case 
precisely on all fours with the decision mentioned, 
and if it comes before me, I shall not hesitate to refer 
the matter for consideration to a Fall Bench. It is 
not necessary, however, to adopt that course on the 
present occasion, as admittedly there is no decision 
which precisely covers the case before us; and the 
class of cases which rule that an order refusing 
[Tara Chand Biswas v. Radha Jeebun Mus^ofee (5). 
Manly v. Patterson (6), Lutf Alt Khan v. Asgur 
Reza(7), Kishen Per shad Panday v. Tiluckdhari 
Lcdl (8)1 or granting [Amirunnissa v. Behary Ball 
(9), Mowla Buksh v. Kishen Pertah Sahi (10)] an 

(1) (1895) I. L. R. 23 Calc. 339. (6) (1881) I. L. R. 7 Calc. 339. 

(2) (1889) I. L R. 16 Calc. 788. (7) (.1890) I. L. R. 17 Calc. 455. 

(3) (1905) 9 C. W. X. 502. (8) (1890) I. L. R. 18 Calc. 182. 

(4) (1906) I, L. R. 33 Calc. 1323. (9) (1876) 25 W. R. 529. 

(5) (1875) 24 W. R. 148. (10) (1875) I. L. R. 1 Calc. 102. 
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application for leave to appeal to His Majesty in 
Council, or for stay of excut ion [Mohabir Prosad 
Singh v. Adhikari Kunwaril), Chitto Sheikh v. Kazee 
Mussen Hossein (2)], is not a V judgment’, plainly 
stands on a different footing. 

As regards the merits, I am clearly of opinion that 
the application under rule 9 of Order IX should have 
been granted. We have not had the advantage of 
hearing from Mr. C. R. Das his version of what took 
place in Court when the suit was dismissed for default. 
But, on the materials before me, I see no escape from 
the conclusion that there was a grave error of judg- 
ment on liis part and that he should have proceeded 
with the suit. The question then reduces to this — 
should his client be penalized for his error of judg- 
ment, if so, to what extent. The client will be 
penalized by the order which the Court of appeal is 
about to make in so far as the payment of costs is 
concerned ; but I am not prepared to hold that the 
client should be penalized to the extent of dismissal 
of her claim without investigation. Judicial decisions 
of high authority favour the view that even where 
suits have been dismissed for the mistake or laches 
of the legal advisers of parties, the Court will not 
hesitate, if proper grounds are made out, t.o restore the 
suit upon payment of costs [ Southampton Isle of 
Wight and Portsmouth Improved Steam Boat Co. v. 
Rawlins (3), Michel/ v. Wilson (4), Birch v. Wil- 
liams (5), Hale v. Lewis (6), Muruga Chetty v. Raja- 
sami (7)]; but reference need be made specially 
to one case in this country, The Oriental I inance 
Corporation v. The Mercantile Credit and Finance 

(1) (1894) I. L. R. 21 Calc. 473. (4) (1877) 25 W, R. (Eng.) 380. 

(2) 2 Hyde 212. (5) (1876) 24 W. R. 700. 

(3) (1865) 34 L. J. Ch. 287. (6) (1838) 2 Keen 318. 

(7) (1912) 22 Mad. L. J. 284. 
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Corporation (1), and to another in England, Burgoim 
v. Taylor (2). In my opinion, this appeal should be 
allowed and the suit restored on the conditions 
mentioned in the judgment of the Chief Justice. 

Appeal allowed. 

Attorney for the appellant : N. C. Bose. 

Attorneys for the respondents 1 K. K. De, B. P. 
Chunder, B. L. Mookerj ee, S. C. Ghosh and P. JST. 
Banerjee. 

J. c. 

(1) (1886) 2 Bom. H. C. 282. (2) (1878) L. R. 9 Ch. D. 1. 


APPELLATE CIVIL. 

Before Richardson and Imam JJ. 

KUNJA KISHORE PAL CHOWDHURY 

v. 

BAMA SUN DARI DASEE.* 

Landlord an l Tenant — Non-transfer able occupancy holding — Occupancy 
holder transferring part of his holding without the knowledge or consent 
of the landlord — Tra?i$fer^ validity of— Non-payment of rent by tenant — 
Disclaimer • — Suit by landlord for khas possession of the transferred 
portion. 

The holder of a non-transferable occupancy holding hai no power to 
create by transfer a title good against his landlord. 

Where a tenant transferred by a deed of sale a portion of his non- 
transferable Occupancy holding without his landlords 1 knowledge or consent 
and subsequently refuse! to pay the rent of the transferred portion to the 
landlords on the ground that it was sold and relinquished in favour of the 
purchaser, paying rent only for the portion of the holding which remained 

° Appeal from Appellate Decree, No. 3882 of 1913, against the decree of 
Sarat Chandra Sen, Subordinate Judge of Dacca, dated Aug. 12, 1913 
reversing the decree of Am uly a Copal Roy, Munsif of Naraingunge, dated 
April 25, 1912. /.'-.T ! v- . i;; ; V' ‘ . 
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in his possession, and where such apportionment of the rent was accepted 
by the landlords : — 

Held , that such an act on the part of the tenant amounted to a dis- 
claimer to all right, title and interest to the transferred part, and that the 
part transferred was at the disposal of the landlords, unless any third 
person could make out a good title to possession as against them. 

Second Appeal by Kunja Kisliore Pal Chowdliury 
and others, the plaintiffs. 

By a nominal deed of gift one Kali Prasanna I) bar 
transferred to his wife his entire non-transferable occu- 
pancy holding and subsequently! sold a portion of it to 
one Krishna Mohan Dutt in the name of the latter’s 
mother. Both these transactions were effected with- 
out the knowledge or consent of the landlords. After 
the sale, Kali Prasanna and his wife refused to pay 
rent for the transferred portion of the land on the 
ground that it was sold and relinquished in favour of 
the purchasers, and paid rent only for the portion of the 
holding which remained in his possession. The land- 
lords accepted the apportionment of the rent for the 
portion occupied by the tenant, but declined to re- 
cognise the purchaser of the portion sold as his tenant. 
In a suit brought by the landlords against the pur- 
chasers and their vendors for the recovery of khas 
possession of the portion of the lands sold, the Court of 
first instance decreed the suit in favour of the 6 annas 
7i gundas co-sharer landlords and dismissed it against 
the others. On appeal by the defendants this suit was 
dismissed. The plaintiffs, thereupon, appealed to the 
High Court. 

Dr. Sarat Chandra Basak (with him Babu Hari- 
har Prosad Sinha), for the appellant. The Full Bench 
case of Dayamoyi v. Ananda Mohan Roy Chowdhuri 
(1) was distinguishable. In the present case the 


1915 

Kunja 

Kishore Pal 
Crowd hury 
. v. 

Bam a 

SUNDARI 

Bases. 


880 


1915 

KuftJA 

Kishore Pal 

CllOWDHURY 
V . 

Bam a 
Sun daw 
Dasee. 


INDIAN LAW REPORTS. [VOL. XLI1L 

tenant’s refusal to pay rent to the landlords, f >r the 
portion of the holding sold by him on the ground that 
he had no interest in it, amounted to a disclaimer of 
all his interest in that portion of the holding. The 
landlords might have brought a suit for recovery of 
Jchas possession of the entire holding. This was not 
their sole remedy. They also had the additional right 
of recognising the division of the holding and the ap- 
portionment and acceptance of the rent for the portion 
occupied by the tenant. With respect to the divided 
portion of the holding transferred by the tenant, there 
existed no relationship of landlord and tenant between 
them and the transferee. The landlords, therefore, 
were entitled to re-enter upon the latter portion of the 
holding. 

Babu Qobinda Chandra Dey Roy , for the respond- 
ent. The refusal of the tenant to pay rent for the 
portion of the tenancy transferred by him to the pur- 
chaser thereof, did not operate as a forfeiture. He was 
liable to the landlords for the rent of the entire hold- 
ing. The landlords’ remedy did not lie in a suit for 
khas possession of the transferred portion. Unless 
there was an abandonment of the entire holding by 
the tenant, the landlords could not re-enter upon a 
portion of it: see Kabil Sardar v. Chunder Rath Nag 
Chowdhry (1) where the very same question as in the 
present case arose. The principle of this decision was 
upheld in Dayamoyi v. Ananda Mohan Roy Chow- 
dhuri (2). 

The appellants were not called upon to reply. 

Richakdson AND Imam JJ. The holding in ques- 
tion in this suit originally belonged in its entirety to 
the defendant No. 3. He sold a portion of it to the 
defendant No. 2 in the name of the latter’s mother, the 

(1) (1892) I. L. It. 20 Calc. 590. (2) (1914) I. L. R. 42 Calc. 172. 
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defendant No. 1. The bolding is found to be a non- 
transferable occupancy bolding and, as we read tbe 
judgment of tbe learned Subordinate Judge in the 
lower Appellate Court, be has also found that, subse- 
quently to the transfer of tbe portion of tbe bolding, 
the defendant No. 3 refused to pay rent for that portion 
and tendered to tbe landlords tbe proportionate rent 
due in respect of tbe remainder of tbe bolding, which 
tbe landlords accepted. Tbe learned Subordinate 
Judge, in one part of bis judgment, says this: — '‘The 
plaintiff’s first witness Kamini, who is the Naib of tbe 
plaintiffs owning 6 annas and 7| gundas share, deposes 
that the defendants Nos. 3 and 4 refused to pay rent 
for the land in suit as it was sold and that tbe defend- 
ant No. 3 paid rent for tbe lands other than tbe land 
in suit. Tfie refusal to pay rent was due to tbe fact 
that tbe land bad been sold.” Then further on, tbe 
Subordinate Judge says : — “ Tbe refusal to pay rent 
was due to tbe fact that there was a sale and tbe al- 
leged relinquishment was in favour of tbe purchaser.” 
Erom these passages, we gather, as we have said, that 
tbe learned Subordinate Judge accepted tbe evidence 
of the plaintiff’s Naib that, after the transfer in ques- 
tion, tbe defendant No. 3 refused to pay rent for the 
land he had transferred. In that state of things, it was, 
of course, open to tbe landlords to decline to accept 
an apportionment of the rent and to decline to recog- 
nise any division of the holding. On the defendant 
No. 3 refusing to pay the entire rent of the whole 
holding, the landlords might have instituted a rent 
suit and so brought the holding to sale in execution 
of any decree they might have obtained. But, in our 
opinion, this was not the only course open to the 
landlords. We can see no reason why the landlords 
should not be at liberty, if they so chose, to accept 
from tbe defendant No. 3 the amount of rent tendered 
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by him for the land he still held without prejudice to 
any right which they might have as proprietors in re- 
spect of the transferred portion. The learned Subordi- 
nate Judge in the Court of appeal, below has fouud on 
these facts that there was no surrender of the trans- 
ferred portion in favour of the landlords. It seems 
to us, however, that only one conclusion is possible 
from the transfer coupled with the subsequent refusal 
to pay the rent of the transferred portion ; clearly, 
that amounted on the part of the defendant No. 3 
to a disclaimer of all right, title and interest in the 
transferred portion. He had transferred his interest 
as tenant to the defendant No. 2 and, as between him 
and the defendant No. 2, his interest as tenant was 
extinguished. As to the landlords, he put an end 
to the relationship of landlord and tenant by refusing 
to pay rent for this land. In our opinion the tenant, 
the defendant No. 3, by his own acts and conduct, made 
it as clear as possible that he had no further interest 
in the land. The land is, therefore, at the disposal 
of the landlords, unless any third person can make 
out a good title to possession as against them. The 
present case is easily distinguishable from those cases 
where, after transferring a portion of the holding, the 
tenant continues in possession of the remainder and 
continues to pay, or, at any rate, does not deny his 
liability to pay, the rent due in respect of the whole 
holding. In cases of that kind, it is familiar law that 
there is no abandonment or surrender of the holding 
either as a whole or in part. But the present case is 
very different; and the conclusion arrived at by the 
learned Subordinate Judge appears to us to be entirely 
inconsistent with the facts which he has found. On 
the materials before us the only conclusion possible 
is, as we have said, that the defendant No. 3 has ceased 
to have any interest in the transferred land. If that 
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be so, what are the rights to the land as between the 
transferee and the landlords ? Primd facie ,' the land- 
lords are entitled to the land. The transferee shows 
no title from the landlords ; his title is derived from 
the defendant No. 3 who had no power to create a title 
good against the landlords. In the circumstances, 
we are of opinion that there is no answer to the land- 
lord’s suit. The result is that the decree of the lower 
Appellate Court must be set aside and that of the Court 
of first instance restored. The plaintiffs, the appellants 
before us, who are co-sharers in the land to the extent 
of 6 annas 71 gundas, are entitled under the latter 
decree to joint possession to the extent of their share* 
The other co-sharers were made party defendants, and 
no question is raised as to their share. 

The appellants are entitled to their costs through- 
out from the contesting defendants. 
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CIVIL RULE. 


Before D. Chatterjee and Beachcroft JJ. 

MAHESH CHANDRA ADDY 

v. 

PANCHU MUDALL* 

cevtance of , by pleaders-Endonement if necessary— C ml Procedure 

Code (Act V of 190S), 0. Ill, r. 4-High Court General Rules and 
Circular Orders , 1910 , Vol. I, Ch. XI, r. 45(e). 

It is not necessary that the acceptance of a vakxlatnama should be in 
-writing, but the High Court General Rules and Circular t rders, 19 0 
Vol. 1, Ch. XT. r. 45 (e) should be fully complied with by the. pleader wl < 

accepts tlie valcalatnama. 

Per D. Chatter.j ea J. An appearance or act by a Reader named ii 

Matnama (without his accepting it in writing) would if -Mowed by 
the Court expressly or by implication, be valid and operative, lho H 
Court rule, however, was made to be followed and is a edutary rule 

prescribed for safe-guarding the interests of litigants and should certain > 

be followed in the mofussil in the manner indicated by the construc- 
tion placed on the same in the answers to the several references made t 

this Court. It must be fully complied with by the pleader who hist 
accepts the vahalatnama and all subsequent acceptances must be made b> 
endorsements made in the presence of the Court, or the Sheristadar or the 
Bench officer and dated, provided of course all the pleaders so accepting a 
vahalatnama are -named in it. Courts in the mofussil must be speem y 
careful in enforcing this rule in cases of compromise and withdrawal of 

cases and withdrawal of money and documents. 

Per Beachcroft 3 . There can be an acceptance by the pleader other 
than in writing. But if this Court has, in the exercise of its powers, 
framed certain rules which must be observed by pleaders, a pleader who 
does not conform to those rules, ought not to be heard. 

0 Civil Rule Mo. 662 of 1915, against the Order of Babu J. N. Ghosh 
Munsif of Puri, dismissing Small Cause Court Suit No. 210 of 1915, dated 
April It, 1915. 
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Qumre : Whether after the first endorsement by a pleader accepting 
a vakalatnama, a mere endorsement of acceptance by those appearing on 
the strength of the original vakalatnama at subsequent stages of the case 
is sufficient 

Rule obtained by Maliesb Chandra Addy, the 
petitioner. 

This was a Rale for restoration of a suit dismissed 
by the Munsif at Puri for default. The petitioner 
brought a suit in the Court of Small Causes at Puri 
against one Panchu Mudali. and in his vakalatnama 
tiled in that suit he mentioned the names of Babas. 
Purna Chandra Addy, Rajkishore Das, Jogendra Chan- 
dra Mitra and several others as his pleaders. Of 
these Babu Purna Chandra Addy alone accepted the 
vakalatnama by endorsing his name on the back of it. 
On the 15th March, 1915, the said suit was called on for- 
bearing. The defendant and bis pleader were absent 
and so were the plaintiff and his pleader, Babu Purna 
Chandra Addy. The plaintiff’s gomastha , however, 
was in Court and under the plaintiff’s authority he in- 
structed Babus Rajkishore Das and Jogendra Chandra 
Mitra to conduct the case on behalf of the plaintiff. 
Babu Jogendra Chandra Mitra filed on behalf of the 
plaintiff a hajira of the witnesses present in Court. 
When the suit was called on for hearing, Babu 
Rajkishore Das attempted to conduct the case for the 
plaintiff by offering to examine the witnesses, but he 
was not permitted to do so by the Munsif on the ground 
that he had not accepted the vakalatnama already 
filed. The Munsif, however, directed him to file a 
vakalatnama duly accepted. In consequence of the 
-absence of the plaintiff a fresh vakalatnama could 
not be filed and the suit was dismissed for default of 
the plaintiff as well as of the defendant. On the 
same day the Munsif issued a notice on Babu Jogendra 
Chandra Mitra to show cause why he should not 
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be proceeded against under the Legal Practitioners 
Act. On the 29th March, 1915, the plaintiff filed an 
application for setting aside the order of dismissal for 
default and for restoration of the suit. On the Munsif 
directing that the plaintiff do file an affidavit in 
support of his application, such an affidavit sworn by 
the plaintiff’s gomastha was duly filed on the 6th 
April, 1915. When the suit came on for hearing on 
the 17th April, 1915, the plaintiff’s pleader was absent 
in Cuttack and one of the plaintiff’s witnesses could 
not attend owing to illness. The plaintiff’s gomastha 
under a special power of attorney filed a petition 
praying for the postponement of the case and w r ith his 
petition he also filed a medical certificate from the 
Assistant Surgeon of the local Civil Hospital stating 
that the said witness was ill. The Munsif refused to 
postpone the case and dismissed the suit for default. 
Thereupon, the plaintiff applied to the High Court and 
obtained this Rule. 

Babu Satya Charan Sinha, for the petitioner. A 
vahilalnama was not required to be accepted in 
writing by each pleader mentioned therein before he 
was entitled to appear. Any one of several pleaders 
whose names were mentioned in the vakalatnama 
had a right to appear in the case, even if he did not 
expressly accept the vakalatnama , provided there 
was an acceptance of it by only one of them and 
provided the pleader appearing was satisfied that the 
document was properly executed. In support of this 
contention see the letter written by the Registrar of 
this Court, dated the 19th November 1914, appearing- 
in 19 C. W. N. xxvi, and also 0. Ill, r. 4 of the Code 
of Civil Procedure. Reading this letter and this order 
together, the pleader was entitled to appear before the 
Munsif and conduct his client’s case. As regards r. 
45 (e) of the High Court General Rules and Circular 
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Orders, 1910, Vol. I, Chap. XI, this rule must be taken 
and read along with the Registrar’s letter referred to 
and 0. Ill, r. 4 of the Code and interpreted as stated. 

No one appeared for the opposite party. 

Cur. adv. vult. 

D. Chatterjee J. The whole trouble in this case 
is due to a misunderstanding and some uncertainty of 
practice in the acceptance of vakalatnamas in the 
moffusil. 

The facts are that the petitioner filed a suit in the 
Small Cause Court at Puri in charge of the second 
Munsif and engaged three pleaders, Babus Poorna 
Chandra Addy, Rajkishore Das and Jogendra Chan- 
dra Mitra. Babu Poorna Chandra Addy accepted the 
vakalatnama by endorsing his name on its back as 
usual. The two other pleaders did not sign the 
vakalatnama. On the date of hearing Babu Jogendra 
Chandra signed the hajira of witnesses and Babu 
Rajkishore attempted to conduct the case by offering to 
examine the witnesses. There is some difference be- 
tween the petitioner and the learned Munsif as to 
what then took place. The learned Munsif says he 
asked Rajkishore Babu to accept the vakalatnama on 
the record, the petitioner says Rajkishore Babu was 
asked to file a fresh vakalatnama. I take the facts as 
stated by the learned Munsif to be correct especi- 
ally as there is no affidavit by the pleader and the 
karpardaz who swears the affidavit, does not know 
English and could not have understood what was said. 
But I cannot conceive why Rajkishore Babu should 
have allowed the case to be dismissed for default un- 
less he misunderstood the order of the Court and 
thought that he was required to file a fresh vakalat- 
nama which he could not do as his client was absent. 
As it is I think there was some such mistake and the 
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case was dismissed for default and Babu Jogendra 
Chandra who had filed the hajira without signing the 
vakalatnama was given a notice to show cause why 
he should not be proceeded against under the Legal 
Practitioners Act. There was then an application for 
rehearing but that also ultimately failed as on the date 
of hearing an application for postponement was made 
by the agent of the client acting under a special 
power of attorney which was not registered. There 
is no provision in the Registration Act which makes 
the registration of a special power of attorney com- 
pulsory but the Court is not bound to presume its 
genuineness unless it is registered, see section 85 of 
the Evidence Act, and the learned Munsif was within 
his rights in refusing to act upon the application of 
the agent. As regards the acceptance of vakalatnama^ 
the practice in the High Court is that one or more 
vakils endorse their acceptance on the vakalatnama 
before it is filed, and if any other vakil named in the 
vakalatnama wants to accept it later, he makes his 
endorsement before the Deputy Registrar or his assis- 
tant and the endorsement is initialled by the said 
officer and dated. Vakils who are engaged later gene- 
rally endorse their acceptance when the record is in 
the Bench but many vakils work without endorsing 
their acceptance unless the omission is brought to 
their notice. 

0. Ill, r. 4 of the Civil Procedure Code does not 
expressly say that the acceptance of the vakalatnama 
should be in writing and it was held by Banerjee J. in 
1901, in the case of Shama Prosad G-hose v. Taki 
Mtdlik (1) that under similar provisions of section 39 of 
the old Code no writing was necessary for the accept- 
ance of a vakalatnama and it was sufficient if the vakil 
acting was named as one of those authorised in the 
(1) a 901) 5 0. W. N. 816. 
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body of the vakalatnama. This matter came before the 
English Committee of this Court in April 1910 upon a 
reference from the District Judge of Khulna and the 
learned Judges (Sir Lawrence Jenkins C. J., Harington 
J., Brett J., Mookerjee J. and Carnduff J.) directed the 
Registrar to say that Or. Ill, r. 4 does not require the 
acceptance of a vakalatnama to be in writing. The 
matter came up again in 1914 upon a reference from 
the District Judge of Tipperah and the same answer 
was given. The letter of the Registrar in that case is 
printed in 19 C. W. N. XXVI. The file shows that 
r. 45(6;) of the High Court Rules and circulars pub- 
lished in 1910 was referred to by the District Judge. 
It appears, however, from enquiries made from the 
Registrar of the Appellate Side that the answer was 
given in accordance with the precedent in the Khulna 
case, without placing the matter before the English 
Committee again. The next reference was by the 
District Judge of Cuttack in 1915 made in consequence 
of a representation from the Puri Bar Association 
objecting to an order of the 2nd Munsif of Puri, direct- 
ing that every acceptance of a vakalatnama must 
be in compliance with r. 45 (e) Chap. XI p. SOI, Vol. I, 
General Rules and Circular Orders (Ed. 1910) whether 
it is befoi'e or after the vakalatnama is filed and the 
same answer was given directing that in case of a 
subsequent acceptance by a new pleader of a vaka- 
latnama previously filed by another pleader, the 
date of the acceptance should be added. This answer 
was also given by the Registrar on the authority of 
the Khulna case without any fresh consideration by 
the English Committee. Ail these references, however 
deal with the case of several acceptances of the same 
vakalatnama by several pleaders at different times, 
and none of them deals with the case of a pleader 
acting without accepting the vakalatnama in writing. 
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I think that Or. Ill r. 4 of the Civil Procedure Code 
does not require that the acceptance of a vakalatnama 
should be in writing. 

An appearance or act therefore by a pleader named 
in the vakalatnama would, if allowed by the Court 
expressly or by implication, be valid and operative. 
The High Court rule, however, was made to be fol- 
lowed and is a salutary rule prescribed for safe- 
guarding the interests of litigants and should certainly 
be followed in the moffusil in the manner indicated by 
the construction placed on the same in the answers 
to the several references. It must be fully complied 
with by the pleader who first accents the vakalat- 
nama and all subsequent acceptances must be made by 
endorsements made in the presence of the Court or 
the Sheristadar or the Bench officer and. dated, provi- 
ded of course all the pleaders so accepting a vakalat- 
nama are named in it. Courts in the moffusil must be 
specially careful in enforcing this rule in cases of 
compromise and withdrawal of cases and withdrawal 
of money and documents. 

There was evidently a misconception in this case 
Rajkishore Babu reti red as he probably thought he was 
required to file a fresh vakalatnam r which he was 
not in a position to do and the learned Munsif held that 
“Baba Jogendra Chandra who had filed the hajira had 
no authority from the plaintiff to file the same.” As 
I have shewn above Babu Jogendra Chandra had been 
. duly authorised by the vakalatnama to represent the 
plaintiff and had signified his acceptance of the same 
by acting as aforesaid and would presumably have 
put down his signature oti the vakalatnama if the 
omission had been brought to his notice. I therefore 
make the Rule absolute and direct that the case 
be restored to the file and tried in due course of 
law. 
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Beachcropt J. The petitioner obtained this Rule 
mainly on .the strength of allegations in the affidavit 
to the effect that the learned Munsif sitting as Judge 
of the Small Cause Court would not allow his pleader 
Baba Raj Kishore Dass to examine his witnesses, as 
the pleader had not accepted the vakalatnama already 
filed, and directed the pleader to file a fresh vakalat- 
nama, which the pleader was unable to do in the 
absence of the petitioner, in consequence of which the 
suit was dismissed for default. In support of the rule 
it has been argued that Or. Ill r. 4 of the Civil Proce- 
dure Code does not require the acceptance of the 
pleader to be in writing. T 11 addition to the opinion 
expressed by Banerjee J. in Shami Prosad Ghose v. 
Taki Mullik (1) to the effect that acceptance need not 
be in writing reliance was placed on an article in 
Vol. 19 of the Calcutta Weekly Notes page XXVI in 
which it was alleged, quoting the letter of the Regis- 
trar of the Appellate Side of this Court, that the 
High Court refused to accept a recommendation of the 
District Judge of Tipperah, that all the pleaders who 
wished to appear in a case must sign the vakalatnama 
before it is filed in Court. In fact it appears that the 
recommendation of the District Judge of Tipperah 
was not brought to the notice of the Judges, but was 
dealt with by the Registrar on the precedent of an 
answer given to the District Judge of Khulna in 1910. 
On that occasion an enquiry by the District Judge was 
considered by the English Committee and an answer 
was sent based on the opinion expressed by Banerjee 
J. It does not appear, however,' that any reference 
was made to r. 45 (e) in Chap. XI of the Court’s 
General Rules and Circular Orders, a rule which had 
been made subsequently to the decision in Shama 
Prosad Ghose v. Taki Mullik (I). 

(1) (1901) 5 C. W. N. 816. 
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That Rule requires that a pleader accepting a 
vcikalatnama shall note on it the name of the person 
from whom it has been received with an endorsement 
to the effect that he is satisfied that the person from 
whom he received it is either the party himself or a 
certificated Mukhtear or one who has been authorised 
by the party to deliver it to him as the case may be. 
The learned Munsif appears to be of opinion that the 
introduction of this rule has had the effect of making 
acceptance in writing obligatory by a pleader accepting 
a vakalatnama. I do not think that that is the effect 
of the rule. I am of opinion that there can still be an 
acceptance by the pleader other than in writing. But 
if this Court has, in the exercise of its powers, framed 
certain rules which must be observed by pleaders, a 
pleader who does not conform to those rules ought not 
to be heard. Although there may be an acceptance as 
between party and pleader, other than in writing, if 
the rules require that a pleader is to sign the vakalat- 
nama or make any particular endorsement on it the 
Court, before which the pleader practices ought to 
insist on the rule being observed before it allows him 
to plead. ' 

Coming to the facts of this particular case I am 
certainly not prepared to accept the allegation that 
the Munsif asked the pleaders to file a fresh vakalat- 
nama. The learned Munsif has sent an account of 
what happened, viz., that he asked the pleader if he 
had accepted the vakalatnama already filed, the 
pleader replied that he had not, the Munsif then told 
the pleader that if he accepted it he might appear, 
otherwise not, and the pleader did not accept the vaka- 
latnama. I will assume in favour of the petitioner 
that when the Munsif speaks of acceptance he refers to 
the making of such endorsements as are required by 
r. 45 (e) already referred to. 
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The Munsif’s account of what happened concludes 1915 

the matter. But in any case even if the Munsif had mThesh 

not denied the allegation in the affidavit, there would Chanpba 

j; be nothing before us to justify the view that the ' v . 

i Munsif had asked for a fresh vakalatnamct . The affi- Panchu 

, , , _ , Mttdali. 

davit is sworn by a person who does not know English, 

while the conversation in Court took place in English, Bea °hcroft 

and the affidavit is in the qualified form “ the facts 

stated are true to the best of my knowledge” without 

any information as to the source of the knowledge. 

Affidavits thus qualified are constantly being made 

and it is as constantly pointed out that the qualifica- 

f tion renders the affidavit useless as evidence of any 

particular fact. 

Nor am I prepared to take the view that the 
pleader misunderstood what the learned Munsif said. 

The pleader himself does not say so. I know that 
there is a general objection among the members of 
the profession to swearing affidavits, an objection for 
which in many cases there is no justification. I can 
well understand a pleader objecting to swear an affi- 
davit if that involves his alleging facts which throw 
discredit on the conduct or work of a Judicial officer 
in whose Court he has to practice, but I do not see 
■what considerations can stand in the way of his saying, 
if true, that he was mistaken in what the Judicial 
officer said. Now far from there being any misunder- 
standing in this case, there is every reason for think- 
ing that the Munsif wanted the pleader to make the 
endorsement required by r. 45 (e) and that the pleader 
deliberately refused to make it. 

It is clear from the papers before us that the 
Munsif has been trying to enforce the complete obser- 
vance of the rule not only by the first pleader 
accepting a vakalitnama, but by those appearing 
on the strength of the original vakcilatnami at 
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subsequent stages of the case, while the members of the 
Bar have maintained the position that after the first 
endorsement, a mere endorsement of acceptance is 
sufficient in the case of pleaders subsequently appear- 
ing, and there is no doubt that there was — for I under- 
stand that the learned Munsif has been transferred- 
considerable friction between him and the members 
of the Bar. It is not necessary, nor have we the 
materials, to attempt to apportion the blame for this 
state of affairs, but apparently both sides held their 
ground, and I believe the present incident was merely 
an outcome of this difference of opinion. Incidentally 
I may observe chat this state of things led to a reference 
by the District Judse to this Court which was unfor- 
tunately disposed of by the Registrar on the autho- 
rity of the reply given to the District Judge of 
Khulna, though the point referred was an entirely 
new one. 

It is not necessary in the present case to decide 
which of the two views of r. 45 (e) advanced is the 
correct one, though there is something to- be said in 
favour of both. 

What does concern us in the present case is 
whether we ought to interfere with the order dismis- 
sing the suit. It is true no doubt that we have on 
the one hand an affidavit giving a garbled account by 
a person who was not in a position to understand 
what actually took place : perhaps he was misled. On 
the other hand it is hardly fair to make the litigant 
suffer for a difference of opinion between the Court 
and the pleader as to the latter’s duties. 

I, therefore, agree to the order proposed by my 
learned brother. 


0. M. 


Rule absolute. 
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PRANJIVANDAS J AG JI VANDAS MEHTA 

v. 

CHAN MA PHEE. 

im APPEAL FROM THE CHIEF COURT OF LOWER BURMA, AT RANGOON]. 

Mortgage — Equitable mortgage — Security ^ scope of — Title-deeds deposited as 
security , and endorsement made on promissory note given — Addition sub- 
sequently made to memorandum endorsed on note — Scope of security 
limited to original memorandum. 

Where title-deeds of property are handed over with nothing said except 
that they are to be security, the law supposes that the scope of the 
security is the scope of the title-deeds. Where, however, title-deeds are 
handed over accompanied by a bargain, that bargain must rule. Lastly, 
when the bargain is a written bargain, it, and it alone, must determine 
what is the scope and extent of the security. 

Shaw v. Foster (1), per Lord Cairns, followed. 

On obtaining a loan the defendants executed a promissory note, and 
made an endorsement on it : u As security, grant of a house in 14th Street,’ 7 
to which admittedly some months afterwards, words -were added which 
caused the endorsement to read 11 As security, grant of a ho.use in Strand 
Road and 14th Street.” There was, in their Lordship’s opinion, satisfactory 
evidence for the defendants of identification to show that the security 
consisted of only one house, and that the references to it in books of 
account and elsewhere, were always in the singular : and on the other hand 
the plaintiffs, the persons holding the security, on whom it lay to e' early 
satisfy the Court of the scope of the security, bad failed to do so : 

Held, therefore, (upholding the appellate decision of the Chief Court), 
that the scope of the security was limited by the original endorsement on 
the note. 

Appeal 89 of 1915 from a judgment and decree 
(6th May 1914) of the Chief Court of Lower Burma 
in its Appellate Jurisdiction, which varied a judgment 
and decree (16th August 1911) of the same Court in 
its Original Civil Jurisdiction. 

* Present : Lord Shaw, Sir John Edge, and Sir. Lawrence Jenkins, 

(1) (1872) L. R. 5 E. & I. App. 321, 340. 
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The plaintiff was the appellant to His Majesty in 
Council. 

This appeal raised, questions as to whether the 
appellant held an equitable mortgage upon certain 
leasehold land and premises known as No. 92 Strand 
Road, Rangoon, which were purchased by the res- 
pondent in 1909 at a sale by auction in execution of 
a decree, and whether, if he holds such an equitable 
mortgage, he could assert it as against the respondent. 

The Court of Original Jurisdiction (S. M. Robinson 
J udge) decided the case in favour of the plaintiff. 

The Appellate Court ( H. S. Hartnoll, officiating 
Chief Judge, and D. H. R. Twomey, Judge) set aside 
the decree of the original Court so far as the present 
respondent is concerned, and dismissed the suit as 
against him. 

The judgment, on appeal, in which the facts are 
stated, was delivered by Mr. Twomey (Mr. Hartnoll 
concurring) and was as follows : — 

* l The plaintiff P. J. Mehta sued the 1st and 2nd defendants, Ma Saw 
and her husband Mating Thin, on a promissory-note for Es. 13,000 executed 
by them on 1st June, 1906 in favour of E. Jagjivan and Company. P. J. 
Mehta, the plaintiff, alleged that the pro-note was subsequently endorsed to 
him for valuable consideration by E. Jagjivan and Company who also 
delivered to him the title deeds of certain immoveable property which had 
been deposited with them as collateral security at the time of execution. 
The plaintiff asked that the balance of principal and interest due on the 
pro-note should be decreed in his favour and that a mortgage decree should 
be granted in respect of the property of which the title deeds were deposited 
as collateral security. He also prayed for a declaration that his equitable 
mortgage on the property in question should have priority over a later 
registered mortgage executed on 25th January 1908 by Ma Saw and her 
husband in favour of a Ohetty firm for Es. 15,000. 

u In July 1909 before the suit came to trial, the immoveable property 
in question, viz., plots Nos. 65, 66 and 66- A in Block Z-l, also known as 
No. 92, Strand Road, was sold by auction in execution of a decree obtained 
by a stranger to this suit against Ma Saw in the Small Cause Court, 
Rangoon. In the proclamation of sale it was stated that the property 
was to be sold free from the Chetty’s mortgage, but that M. Pranjivan 
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and Company (the firm of which P. J. Mehta is the proprietor) claimed 
an equitable mortgage oh the property for Rs. 13,000 and interest. Thus 
it was clear from the proclamation that the purchaser would take the 
property clear from the Chetty’s mortgage but liable for P, J. Mehta's 
equitable mortgage if the existence of that mortgage should afterwards be 
established. 

“ The property was bought by one Chan Ma Phee for Rs. 20,000. 

“ After the sale Chan Ma Phee, the auction purchaser, was joined as 
co-defendant in the suit brought by P. J. Mehta to establish his equitable 
mortgage. The plaintiff in a petition dated 21st July 1909 prayed that 
his lien on the property should be declared as against Chan Ma Phee. 

Chan Ma Phee filed a written statement pleading that he had bought 
the property free from incumbrances and putting the plaintiff to strict 
proof of his title. 

“The learned Judge on the Original Side has held it proved that at the 
time of the execution of the promissory note the title deeds of the property 
in suit were deposited as security and that the plaintiff had an equitable mort- 
gage on the property purchased by Chan Ma Phee. 

“The first ground of Chan Ma Phee’s appeal is that the learned Judge 
erred in holding that the plaintiff had an equitable mortgage on the pre- 
mises in question. 

u Ma Saw, the borrower, was the successor in title of the original lessees 
of two adjoining sites at the Strand Road and of 14th Street. One of these 
sites, No. 67, has a frontage on 14th Street but is shut off from the Strand 
Road by the other site comprising plots 65, 66 and 66- A. These three 
plots together are known as No. 92, Strand Road, while plot No. 67 is 
known as No. 87, 14th Street, There is a large house on No. 92, Strand 
Road, and a small house on No. 87, 14th Street. The evidence shows that 
the same two houses were standing on the two sites at the time of the 
execution of the promissory note. 

“ Exhibit B is a 5 years’ lease granted to one Maung Bwa on 2nd April 
1884 for plot No. 106. From the evidence of Ba Shin, the Record- 
keeper, it would appear that No. 106 was renumbered as 65 and 66 in 1892- 
93. But this is not borne out by the plan attached to the lease of 2nd 
April 1884 according to which the plot applied for by Maung Bwa was that 
numbered, 67 and was on 14th Street, while 65 and 66 are shown on Strand 
Road. That the land leased to Maung Bwa did not abut on Strand 
Road appears also from the lease (Exhibit C) granted in the same year (1st 
July 1884) to Ma Thit for plot No. 65 which, according to the plan at the 
foot of the lease, does abut on the Strand Road, and also from the deed of 
sale by U Bwa to Ma Thit (Exhibit D dated 5th January 1888) in which 
Maung Bwa’s site No. 106 is described as “in 14th Street,” no mention 
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being made of Strand Road. There is further reason to doubt the accuracy, 
of the Record-keeper’s evidence for he says there was no plot numbered 65 
in 1884, while Exhibit 0 is an actual lease of plot No. 65 in that year, 

u Exhibit E is a conveyance dated 3rd January 19 J1 by one Ma Lin to 
Ko Tha Gywe of house site No. 88, 14th Street. (I gather that Ko Tha 
Gywe was Ma Tint’s husband and that Ma Saw is their daughter.) This 
plot would seem very probably to be a portion of plot No. 66 from the 
boundaries mentioned in the conveyance. 

u It is clear that the two areas known as No. 87, 14th Street and 
No 92, Strand Road, have all along been held under separate title deeds. 
The plaintiff claims an equitable mortgage over both of them. They were 
both sold in the execution proceedings of July 1909 and the plaintiff himself 
bought the smaller property No. 87, 14th Street, for Rs. 4,000 odd while 
Chan Ma Phee, the appellant, bought the larger property No. 92, Strand 
Road, for Rs, 20,000. The plaintiff’s case is that the two leases (or agree- 
ments to lease) Exhibits B and C and the two sale deeds Exhibits D and E 
were given over as security — when M a Saw’s predecessor in title, Man ng Tha 
Gywe, first borrowed Rs. 5,000 on 10th October 1902 from the firm R. Jag- 
jivan and Co. His claim rests, however, on the promissory note of 1st June 
1906 for Rs. 13,000 signed by 1 Ma Saw and endorsed by her with the 
note : — As security — Grant of a house in 14th Street.’ 

“The words ‘Strand Road and’ were afterwards written making the 
note appear as follows : — ‘ As security — Grant of a house in Strand Road 
and 14th Street.’ 

“This addition was admittedly made several months after Ma Saw 
had signed the note. 

“ The entries in the books of account produced by the plaiutiff to prove 
the various transactions with Ma Saw refer only to the mortgage of ‘the 
house,’ always in the singular. 

i4 On the evidence produced by the plaintiff it cannot in my opinion be 
held that the title deeds of the Strand Road house were delivered to the 
lenders by way of security. The endorsement signed by Ma Saw at the 
time related ouly to the 14th Street house and the entries in the plaintiff’s 
books, support the view that ouly one house and site was given as security. 
This documentary evidence appears to me to outweigh altogether the con- 
flicting oral evidence of the plaintiff’s witness, Naualal Kalidas.” 

On this appeal, 

De Gray (her, K. O., and J. M. Parikh, for the appel- 
lant, contended that the equitable mortgage extended 
to both houses. The mortgage on No. 92, Strand Road 
was not distinct from that on No. 87, 14th Street, the 
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mortgage on the property in suit being in fact one 
transaction, and the Appellate Court was wrong in 
allowing a contention to the contrary to be raised 
as a pure question of fact for the first time on appeal. 
The two houses had not all along been held under 
separate title deeds ; the title deeds of the Strand 
Road house were deposited -with the lenders by way 
of security; the fact was that the plot No. 67 of the 
lease of 1908 was not identical with the plot No. 67 
of the plan annexed to the lease of 2nd April 1884. At 
the time of the' execution of the promissory note the 
whole of the leasehold property consisted of a house 
and stables which had subsequently come to be known 
as house No. 92, Strand Road, and house No. 87, 
14th Street, respectively. The evidence on the record, 
it was contended, established that at the time the pro- 
missory note was executed the title deeds of the 
whole of the property were deposited with the lenders 
by way of equitable mortgage thereon, which was 
not, it was submitted, limited by the original memo- 
randum endorsed on the promissory note, which was 
not the contract. Reference was made to Ashton 
v. DdUon (1), Ex parte Kensington (2), and Evidence 
Act (I of 1872), sections 91, 92. 

Sir Erie Richards , K.C., and F.J. Colt-man, for the 
respondent, were not called on. 
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The judgment of their Lordships was delivered by 
Lork Shaw. Their Lordships think it unnecessary March 21- 
in this case to call upon learned counsel for the 
respondent. They are of opinion that the judgment 
of the Chief Court of Lower Burma appealed from is 
correct. 

The rights of the parties have to be determined, in 
their Lordships’ opinion by a written agreement, 

(2) (1813) 2 Ves. & B. 79. 


(1) (1846) 2 GoIIyer 565. 
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which is, in their Lordships’ view, the limit and 
standard fully measuring the obligations of Mah Saw, 
who obtained an advance of 13,000 rupees from the 
respondent on the 1st June, 1906. 

On that date there was a notandum put upon the 
back of a promissory note then granted, and the 
notandum is to this effect : “ As security, grant of a 
house in 14th Street, Rangoon.” Their Lordships 
take no stock of an alteration made after that notan- 
dum was signed, by which there was an interpolation 
of the words “Strand Road and,” which words would 
have, in appearance at least, extended the scope of 
the security from “ a house in 14th Street, Rangoon,” 
to “ a house in Strand Road and 14th Street, Rangoon.” 
Had an argument been raised as to whether, this 
alteration having been made, any rights in law could 
now be founded upon this document, that argument 
would have been considered : but it is unnecessary to 
make any pronouncement upon this topic, and accord- 
ingly their Lordships deal with the document signed 
by Mah Saw on the 1st June, 1906, as definitely 
limiting and describing the scope of the security. It 
was a “ grant,” in the singular, “ of a house,” in the 
singular, “ in 14th Street, Rangoon.” 

The law upon this subject is beyond any doubt. 
<i) Where titles of property are handed over with 
nothing said except that they are to be security, the 
law supposes that the scope of the security is the 
scope of the title, (ii) Where, however, titles are 
handed over accompanied by a bargain, that bargain 
must rule, (iii) Lastly, when the bargain is a written 
bargain, it, and it alone, must determine what is the 
scope and the extent of the security. In the words of 
Lord Gairns in the leading case oiShaw v. Foster (i) : — 

,l Although it is a well-established rule of equity that a deposit of a 
(1H1872) L. E. 5 E. & I. App. 321, 340. 
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document of title, without more, without writing or without word of 
mouth will create in equity a charge upon the property referred to, I 
apprehend that that general rule will not apply where you have a deposit 
accompanied by an actual written charge. In that case yon must refer to 
the terms of the written document, and any implication that might be 
raised, supposing there were no document, is put out of the case and 
reduced to silence by the document by which alone you must be governed/' 

Their Lordships accordingly have admitted in 
argument the only possible question which remains 
(standing the document, specifying the security and 
signed by Mali Saw), namely, the question of identi- 
fication of the term “grant of a house in 14th Street, 
Rangoon.” To identify this grant, a reference has 
been made by learned counsel for the appellant, to 
the various title-deeds of the properties called Plots 
65, 66, 66A, and 67. These deeds are as follows : With 
reference to Plot 65, there is a lease of land in favour 
of a person named Ma Thit, who was the mother of 
Mali Saw. With reference to 'Plot 66, and apparently 
also to 66A, there is a document for sale of a house 
and of land in favour of Ma Thit. But then, with 
reference to the last document, namely, as to Plot 67, 
there is a “grant of a house,” a conveyance of a 
house on the 3rd January, 1901, in favour of Ko Tha 
Gy we. Ko Tha Gywe was the husband of the grantee, 
or lessee, of the other plots of ground covered by the 
other documents. He was the father of Mah Saw, 
and it does occur as a matter of interest that this 
person, the father of Mali Saw, who had a conveyance 
of a house, that on Plot 67, was himself a borrower 
from the persons who are interested in this suit 
who were bankers and money-lenders in the dist rict. 
On the 10th October, 1902, he borrowed a sum of 
5,000 rupees from them ; and a somewhat curious trans- 
action took place, namely, that he deposited with the 
money-lenders, not only the title of the property 
belonging to himself, namely, the grant of the house, 

64 
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but also the title-deeds of the other three properties 
which belonged not to himself, but to his wife. It was 
on this occasion that all these titles found their way 
into the hands of the lenders. Mali Saw succeeded to 
Ko Tha Gywe in the ownership of the house on Plot 67. 

Their Lordships have, in these •cirnmstances, no 
doubt whatsoever that the identification of the grant 
of a house in 14th Street, Rangoon,” by her is accom- 
plished by a reference to the conveyance of the house 
in favour of Ko Tha Gy we, which house had been his 
property when the original advance of 5,000 rupees, 
some years before, was obtained by him. 

Their Lordships finally remark that, as against 
this identification of the house in 14th Street there is 
no evidence at all satisfactory in this case, and it was 
for the persons holding this security clearly to satisfy 
the Court of the scope thereof. They have not done; 
so. There is nothing in the case which confirms the 
view that, under the term “ grant of a house,” which 
would be a singular term applicable to a singular 
title, there was included the subject of three other 
plots of land under leases. Their Lordships cannot 
assent to such a construction. They think the secu- 
rity is distinctly and by contract limited, and they 
cannot extend it as desired. They have no doubt 
that the Chief Court of Lower Burma has reached a 
proper conclusion. 

Their Lordships will humbly advise His Majesty 
that this appeal should be dismissed with costs. 

J. V. w. Appeal dismissed . 

Solicitor for the appellant : Edward Dalgado. 

Solicitors for the respondent i A mould Of Son, 
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FULL BENCH. 

Before Sanderson C.J . , Woodruff Mocker jee.Chilty and 
X. JR. Chatter jea JJ. 

CHUTTERPUT SINGH 1916 

V. May #• 

SAIT SUMARI MULL.* 

Revivor — Procedure and practice — Execution of decree — Decree barred by 
limitation — Application for transmission — Notice — Order on the notice, 
effect of — Master , authority of — Court, Jurisdiction of — Civil Procedure 
Code ( Act XIV of 1882) «». 223, 224 , 235, 24S and 249—Belckamhers ’ 

Rules and Orders , rule 370 — Limitation Acts (J£T of 1877) Seh. II, 

Arts. 1 79 and ISO; (IX of 190S) Sch. I, Arts. 182 and 183. 

On the 2 1st May, 1896, the plaintiffs obtained a money decree in the 
High Court against the defendant. This decree was subsequently 
transmitted to the District Court of Purnea for execution, but was returned 
by that Court as unsatisfied. Thereafter, another application for execution 
by arrest and imprisonment of the defendant was made to the High Court 
on its Original Side and the returnable date of the order on this application 
was fixed finally for the ]2th July, 1901. No further steps were again 
taken until the 1st June, 1908, when the plaintiffs made another application 
to the High Court on the tabular form provided under s. 235 of the Code 
of Civil Procedure, 1882, for execution of their said decree by transmission 
of the same to the District Court of Mu rshidabacl and attachment of the 
defendant’s property situate within the jurisdiction of the latter Court, and 
the Registrar directed notice to issue on the defendant under s. 248 (a) of 
the Code. On the 30th June, 1908, the defendant not having appeared to 
show cause, the Master ordered execution to issue as prayed. Ag*ain no 
steps were taken until the 18th January, 1915, when a fresh application 
was made to the High Court for execution by attachment of No. 147, 

Cotton Street in Calcutta. The defendant, thereupon, applied to set aside 
this attachment, but the High Court refused his application as barred. On 
appeal to the High Court in its Appellate Jurisdiction reference was made 
by this Court to a Full Bench. 

~ Reference to Full Bench in Appeal from Original Civil No. 75 of 
1915. . ' . ■ ' : 
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Held, that the application of the 1st June, 1908, and the order {of the 
30th June, 1908, did not constitute a revivor within article 183 of the 1st 

Schedule of the Limitation Act, 1908. 

Per Sanderson C.J. The substance and not the form of the matter 
must be looked at ; and considered from that point of view the application 
was for the transmission of a certified copy of a decree together with a 
certificate of non- satisfaction and no more, and the order made m substance 
was that the application should be granted. 

The notice which was issued under s. 948 was inapplicable to the 

proceeding's in question. 

The question whether a decree was capable of execution would have 
to be determined by the Court itself under *. 249 of the Civil Procedure 
Code. 

The Registrar was not clothed with authority to decide such a question 
as arises iiTthis case, via, whether the decree was barred by the Statute of 
Limitation. 

Rule 370 in Belchambers Rules and Orders was not consistent with the 
scheme of the Code of 1882. 

These rules must be read as modified by the Civil Procedure Code, 1882, 

under which the application in this case was made, and - the notice issued 
and the order made did not operate as a revivor within the meaning of 

article 183 of the Limitation Act, Schedule I. 

The fact that the word “ Revivor ” is used in Article 183, instead of 
the different matters specified in article 182 being set out again or referred 
to in article 183 as might have been done, shows that something different 
to such matters was intended. Further, the conditions dealt with by the 
two clauses are essentially different and the periods of limitation vary 
materially. , 

Per WOODROFFE J. An order for transmission as such is not an order 
on an application for execution, though it is an orderon an application in 
execution. It is a proceeding taken with a view to further action by way 
of execution elsewhere on which action, unless previously determined, the 
question of the right to execute the decree is decided. 

If the Registrar had power to issue as a “ judicial Act V notice 
under b. 248, he had no power to determine judicially that the decree was 
alive had the debtor contested the point. The Judge must have done that 
and the fact that the debtor did not appear on the notice, cannot give the 
order passed that judicial character which is necessary for an order operat- 
ing as revivor. 

The last two words of the Order (“Let execution issue as prayed ”) make 
the order operative as one for transmission of the decree ; for this was 
what was asked. • ■ 
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■Per Moo K eh J be *1. Section 230 makes it plain that .'the application 1 916 

for execution mint be presented to the Court to which the decree has been ... 

1 ■ . UHUTTEBFtJT 

transmitted for execution, while tin* explanation to section 24b shows that Singh 

the notice required by that section must, where the decree has been fcrans- r\ 

mil ted. be issued by the Court to which the decree has been sent for 

execution. Consequently, the issue of the notice in this ease under section 

248, on the basis of the application for transmission of the decree, was not 

in c onformity with the Cole of 1832 which was in force at the time. 

Upon the application for transmission of the decree under section 223* 
a notice under section '248 could not properly be issued ; such notice 
though issued did not by itself operate as revivor of the decree and there 
was not in fact, and could not in law be, such a determination by the 
Master under section 249 as would operate to revive the decree. 

Reference to a Fall Bench on the appeal by the 
judgment-debtor. Chut ter pat Singh, from the judgment 
of Chaudhuri J. 

In a suit brought by one Rat Salt Stunari Mali 
Bahadur and others against Chutfcirput Singh the 
High Court in its Ordinary Original Civil Jurisdiction 
passed an ex parte decree on the 21st May, 1896, for the 
sum of Rs. 46,671-9-3, witu interest and costs in favour 
of the plaintiffs. On the 2nd September, 1896, they 
made an application for execution by transmission of 
a certified copy of the decree to the District Court of 
Purnea. This certified copy of the decree was return- 
ed to the High Court as unsatisfied from Purnea and 
■on the 15th May, 1899, the plaintiffs further applied to 
the High Court for execution of the said decree by 
the arrest and imprisonment of the defendant. On 
the 12th February, 1900, an order was made in the said 
execution proceedings, directing- attachment to issue- 
against the person of tlu defendant and the warrant 
of arrest so directed to issue was made returnable on. 
the 12th March, 1900 , on which date there was an 
extension of the returnable date thereof for three 
months. On the plain ti s’ subsequent applications 
the returnable date was extended from time to time 
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and was finally fixed for the 12th July, 1901, after 
which date the said warrant ceased to have any force. 
Thereafter, a fresh application dated the 30th May, 1908 f 
was made to the High Court for execution of the said 
decree by transmission of a certified copy of the 
decree and a certificate of no??, -satisfaction to the 
District Court of Murshidabad for attachment of the 
defendant’s property situate within the jurisdiction of 
that Court. This application was made on the tabular 
form provided under section 235 of the Code of Civil 
Procedure, 1882, for execution of the decree. In the 
last column of this tabular form the particulars set 
out were as follows : — “ By transmission of a certified 
copy of the said decree together with a certificate of 
??o??-satisfaction to the Court of the District Judge of 
Murshidabad within whose jurisdiction the defendant 
has property and by attachment and sale of which 
the plaintiffs’ claim may be satisfied. The defendant 
has no property within the jurisdiction of this 
Honourable Court, whereby the decree can be satis- 
fied. The defendant’s petition in Insolvency has been 
dismissed on the 8th June last and his creditors have 
attached his properties at Murshidabad, which are 
going to be sold shortly.” On the 1st June, 1908, the 
Master directed notice to issue under section 248 (a) 
with leave to verify. Notice was thereupon served 
upon the defendant and on the 30th June, 1908, the 
Master made the following order on the plaintiffs' 
application : — “ Upon reading the notice and the 
affidavit of service, no cause being shown let execution 
issue as prayed.” On the 17th July, 1908, the said copy 
of the decree and the certificate of non-satisfaction 
were transmitted to the District Court of Murshida- 
bad. Thereafter no further steps were taken by the 
plaintiffs until the 18th January, 1915, when an 
application was made to the High Court in its 
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Ordinary Original Civil Jurisdiction for execution by 
attachment of the defendant’s property, No. 147, Cotton 
Street, situate in Calcutta. On the 10th June, 1915, the 
order for execution was made on this application. 
The defendant thus issued, on the 19th July, 1915, a 
notice of application to set aside this attachment. 
This application was fixed for hearing on the 26th 
July, 1915, and it was finally heard and dismissed by 
Mr. Justice Ohaudlinri, sitting on tbe Original Side 
of the High Court, on the 2nd August. 1915. The 
defendant, thereupon, appealed. 

The appeal on coming on for hearing before Sander- 
son C.J., and Woodroffe and Mookerjee JJ., their 
Lordships made a reference to a Full Bench in the 
following terms : 

“The question we propose to refer to the decision of a Full Bench is 
whether the application of the 1st June, 1908, ami the order of the 39th 
June, 1908, constitute a revivor within the meaning of article 183 of the 
First Schedule to the Indian Limitation Act, 1908.” 

Mr. Jackson (with him Mr. M. N. Basil and Air. 
B. N. Bose), for the appellant. Although the order 
of the 12th February, 1900, constituted a revivor of the 
decree of the *2 1st May, 1896, this decree has since 
been barred, inasmuch as more than 12 years had 
elapsed between the former date and the 18th January, 
1915, the date of the present application for execution. 
The decree in question was, therefore, incapable of 
execution. The order of the 80th June, 1908, had not 
tbe effect of a revivor under article 180 of the 2nd 
Schedule of the Limitation Act, 1877. It was not an 
order for execution, but merely an order for trans- 
mission. Execution orders were required to be made 
by the Court executing the decree. Under Chapter 
XIX of the Code of Civii Procedure, 1882, Execution 
of Decrees,” the sections on transmission ' were dealt 
separately from the sections on the mode of executing 
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decrees. Section 250 provided that after all prelimi- 
nary measures had been taken the Court issued its war- 
rant for the execution of the decree. The application 
of 1908 in the present suit was under the transmission 
sections, section 228. as was clearly indicated in the 
particulars in the last column of the tabulated form on 
which the order of the Master was made. This order 
read with the said particulars in the last column was 
clearly an order under section 221 and the respondents 
must make a substantive application for execution to 
the Court to which the decree was transmitted. This 
substantive application if made in time would operate 
as a revivor under article 180 of the Limitation Act, 
1877. As no other form existed in the Code, applica- 
tions for transmission had to be made on the tabular 
statement provided for applications under section 285, 
but this did not constitute it an application for execu- 
tion. Such an application as the one in question in 
this case was not, therefore, an application for execu- 
tion under section 218, but was an application under 
section 223. See Heehle’s Rules and Orders, p. 204, note 
“ On Petitions.” In support of the contention that the 
application for transmission did not constitute a 
revivor unless a substantive application for execution 
was made, the cases of Umesh Chunder Dutta v.Soon- 
der Narain Deo fl), Stija Hossein v. Monohm • Das (2), 
Nil many Singh Deo v. Biressur Banerjee (3) and Chat- 
terput Singh v. Day a Chand Marwari (4) were relied 
on. The decision in Stija Hossein v. Monohur Das (2) 
was against the order of the Subordinate Judge of the 
21-Parganas and was in conflict with the decision 
against the decree of the same Subordinate Judge in 
the same case Stija Hossein v. Mo iohur D ts (;>).. There 

(1) (1889) I. p. K. 16 Oak. 717. (3) (1889) I. L. R. 16 Cal,-. 744. 

(2) (1895) 1. 1,. R. 22 Cale. 921. (4) (1911) 23 C. L. J. 641. 

(5) (1896) I. L. R. 24 Cale. 244. 
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was no authority which permitted two Judges to 
overrule two other Judges in the same identical ease. 
The eases of Monohat' Das v. Fntteh Chand (1 ). 
Utntrto Singh v. Lachnii Narain (2) .arid Bhabani 
Charan Butt v. Pratap Chandra Ghosh (H) were 
expressly based on the decision in Suja Hossain v_ 
Monohur Das (4) and were wrongly decided. The 
case of Bmi Mad ho v. Shiva Narain (5) was also 
wrongly decided. Revi vor, therefore, existed where 
an application had been made for execution and not in 
the case of an application for transmission merely. 
The true test of what revivor meant was afforded in 
the case of Kamini Debt v. Aghore Nath Mukherji (6). 

The Advocate-General (Sir S. P. Sinhci) (with him 
Mr.B.L. Milter and Mr. H. C. Majumdcir), for the 
respondents. The application on which the Master’s 
order of the 30th June, 1908, was made, was an appli- 
cation for execution of the plaintiffs’ decree under 
section 235 of the Code of 1882, by attachment and sale 
of the defendant’s property. See the cases of Srihary 
Mandul v. Murari Chowdhry (7) and Raja Sremath 
Ro)j v. Romish Chandra Acharyya Chaadhnri (8). 
Application for execution must be always entertained 
by the Court which passed the decree and such Court 
had jurisdiction to issue notice on the judgment-debtor 
under section 248 of the Code. The High Court, there- 
fore, could tieal with the present case. The judgment- 
debtor on receipt of such notice was entitled to appear 
and show cause. The defendant, however, in the 
present case did not appear on the notice and leave 
was given to the plaintiffs to execute their decree. 
Execution could not be carried out until such leave 

(1 J (1903) I. L. K. 30 Calc. 979. (5) (1907) 4 All. L. J. 405. 

(2) (1904) I. L. R. 26 All. 361. (6) (1909) 11 C. L. J. 91. 

(3) (1904)8 C. W. N. 575. (7) (1886) I. L. R. 13 Calc. 257. 

(4) (1896) I. I,. 11. 24 Calc. 244. (8) < 1 908) 12 C. W. N. 897. 
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had been obtained. This leave operated as a revivor. 
Inasmuch as the defendant’s property lay outside the 
jurisdiction of this Court, this Court had no power to 
deal with it. The order for transmission of the decree 
was, therefore, a necessity and judicial discretion had 
to be exercised in such an order. In making the order 
for transmission this Court treated the decree as 
capable of execution and there was no need for the 
order to have been one for execution. The true test 
for revivor was, whether the decree was capable of 
execution, and not, whether an application for execu- 
tion was followed by an order for execution. The 
issue of such an order only indirectly dealt with the 
question of limitation. The sending of the notice to 
the defendant to show cause was an adjudication in 
the matter and was a step in aid of execution and the 
High Court in making the order of the '30th June, 
1908, considered the decree capable of execution. This 
order remained good so long as it was not set aside on 
appeal : Husein Ahmad Kaka v. S'afu Mahamad 
Sahid (1). Revivor, must clearly be by proceeding in 
the Court which passed the decree and there could not 
be any proceeding in another Court to revive a proceed- 
ing in the High Court. If the decree was in a state 
requiring reviving, the reviving could not be done by 
an inferior Court. It was not the same tiling as if 
execution were applied for within a year of the passing 
of the decree and the application was made to an 
inferior Court; for in such a case the decree would not 
be in a state of suspended animation requiring some 
act to be done to revive it. By the application for 
transmission the High Court in the present case did 
not become denuded of its jurisdiction to deal with 
the question of revivor. 

Article 183 of the 1st Schedule of the Limitation 

(!) (1890) I. L. K. 15 Bom. 28. 
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Act. 1908, governed the present ease and the order of 
the Master of the 30th June, 1908, operated as a 
revivor. In a decree of a mofussil Court there would 
be no doubt that the issue of notice under section 248 
of the Code of 1882 gave a fresh reckoning point from 
which the period of limitation would have to be 
calculated and under article 182 of the Limitation Act 
this decree was not barred if the application for 
execution were made before the period fixed by the 
article expired. A mere application for transmission 
was sufficient and there was no case which laid down 
that an order for execution was necessary. As there 
was no such restriction in respect of mofussil decrees, 
still less ought there to be this restriction in respect 
of High Court decrees. Article 183, which applied to 
the Hig.h Court decrees, in the portion dealing with 
“revivor,” must be construed in the light of clauses (5) 
and (6) of article 182 of the Act which was applicable 
to decrees of mofussil Courts. The first use of the 
word “revivor” with reference to decrees of the High 
Court established by Royal Charter was made in 
section 19 of the Limitation Act, XIV of 1859. This 
section was followed by articles 167 and 169 of the 
Limitation Act of 187L by articles 179 and 180 of the 
Limitation Act of 1877 and by articles 182 and 183 
of the Limitation Act of 1908. In effect section 19 
of the Limitation Act ol 1859 was the same as 
article 183 of the present Act. In Ashootosh Dutt v. 
Doorga Churn Chcitterjee (1), it was laid down that an 
order for execution made after notice to show cause 
created a revivor. There was no reason why the 
legislature should restrict a High Court decree-holder 
to a substantive order for execution when it provided 
other points outside the Court’s proceedings as starting 
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(1) (1880) L L. E. 6 Calc. 504. 
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points for limitation, as for example, admission of 
decrees, etc. 

The procedure in the present case had its origin in 
the procedure which existed in the Supreme Court, 
where execution proceedings were taken out on the 
Equity side of the Court by a bill of revivor and on the 
Common Law side by a writ of scire facias. The eases 
of Ashootosh Dali v. Doorga Churn Chatterjee (1) 
and Futteh Narain Chowdhry v. Chundrahati 
Chowdhrain (2) set out the procedure for revivor of 
judgments as it existed in the Supreme Court and 
held that an order for execution under the Code had f 
on the Original Side of the High Court, the same effect 
as an award of execution in pursuance of a writ of 
scire facias had under the procedure of the Supreme 
Court, i.c., it created a revivor of a decree. These 
two sets of procedure in the Supreme Court were 
finally consolidated in section 261 of the Code of 1659,, 
which was subsequently made applicable to the High 
Court by the Charter of 1861 and the Letters Patent, 
1865, cl. 37. Under the Charter of 1 771, cl. 38, authority 
was given to the Supreme Court to make rules of 
practice, which had to be submitted to the Privy 
Council for sanction. Subsequently, with tire estab- 
lishment of the High Court the power to make rules 
was conferred on the High Court by the Letters 
Patent, 1865, cl, 37, and thereafter, the Codes always 
left the procedure in the High Court to be regulated 
by its own rules. See section 639 of the Code of 1877, 
corresponding with section 6.52 of t he Code of 1882, and 
also Rales 47, 49, 50 and 51 in Belchambors' Rules 
and Orders. The rules of the Supreme Court were 
adopted by the High Court. So long as these rules 
were applicable to cases and not inconsistent with the 
Letters Patent, 1865, or the Code of 1859, they were 

(1) (1880) I. L. It. 6 Calc. 504.. (2) (1892) I. L. R. 20 Gale. 551. 


913 


VOL. XLIIL] CALCUTTA SERIES. 

not ultra vires. The rules in Belehambers’ Rules and 
Orders were framed by the High Court in pursuance chuttebput 
of the powers conferred by the Letters Patent and Sl ^' 0H 
the Codes. These rules, therefore, regulated the pro- salt Sumari 
cedure in the High Court and whether they were 
consistent with the Code or not, they were operative 
so long as the} 7 did not militate against the provisions 
of the Letters Patent. There was nothing to show 
that these rules as they existed in 1908 were incon- 
sistent with the Letters Patent or with the Code. 

Under section 637 of tire Code of 1882, corresponding 
with section 637 of the Code of 1877 the Registrar was 
empowered to deal with non-judicial or judicial 

matters. Under Rules 515 A and 515 B, cl. 30, the 
Registrar was authorised to issue such notice as in 
the present case. Further, the action of the Master 
in making the order of the 30th June, 1908, was such 
as was conferred on him by the Code. Under rule 370 
the certificate of non-satisfaction, which had to be in 
the form of execution and not of transmission, was 
required to state that the notice under section 248 of 
the Code of 1882 had been issued. This statement was 
made mandatory. The order on the notice was not 
required to be an order for execution. There was 
nothing to indicate that rule 370 was ultra vires. It 
was in accordance with the Letters Patent and was 
certainly not in conflict with section 248 of the Code. 

If, then, rule 370 was valid and operative, undoubtedly 
there was a proceeding in the present case correspond- 
ing to the proceeding by writ of scire facias-, for 
notice under section 216 of the Code of 1859, which 
corresponded with notice under section 248 of the 
Code of 1882, operated in the same manner as a writ 
of scire facias. 

Therefore, the order of the 30th June, 1908, made 
by the Master, by itself constituted a revivor within 
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the meaning of article 188 of the 1st Schedule of the 
Limitation Act, 1908, and revived the decree. See 
Beni Madho v. Shiva Narain (1). Even if the order 
for transmission were not by itself sufficient to revive 
the decree, the notice issued calling upon the defend- 
ant to show cause was sufficient ; and certainly the 
order for transmission combined with the notice to 
show cause had the effect of reviving the decree. 
Orders like the one in the present case were always 
treated in these and in other Courts as constituting 
revivors, the Courts in the Madras, the Allahabad 
and the Bombay Presidencies having always taken the 
view that such orders amounted to revivor. 

Mr. Jackson , in reply. There was no doubt that 
revivor did not exist in the present case. What has 
been argued was whether the circumstances brought 
about a revivor. Reliance was placed on Srihary 
Mundul v. Murari Ghowdhry (2), by tire learned Advo- 
cate-General, but see the decision of the same Judge in 
Nilmony Singh Deo v. Biressur Banerjee (3). Articles 
182 and 188 of the Limitation Act of 1908, which were 
mixed up with each other by the learned Advocate. 
General, stood on a very different footing to each 
other. As regards the powers of the Master, he is not 
a judicial but a ministerial officer. His powers were 
limited to any non-judicial or quasi- judicial act only. 
It could not be urged that an order for execution was 
such an act. He could not decide whether or not a 
decree was capable of execution. He had no power 
to issue execution if the defendant appeared and show- 
ed cause, nor had he the power to do so in the case of 
the defendant’s non-appearance, as in the present case. 
The Judge alone had the power to deal with the pre- 
sent case. Any rules framed not in accordance with 

(1) (1907) 4 A11. L. J. 405. (2) (1886) I. L. R. 13 Calc. 257. 

(3) (1889) 1. L. R. 16 Calc. 744. 
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the Code of Civil Procedure were inoperative and no 1916 
effect should be given to such rules, Baijnath v. chh^p 0t 
A limed Miisaji Saleji (1). As regards res judica ta, see Singh 
Sreepati Charcm Chowdhury v. Shamaldhone Dutt (2) Sait g tTJrABi 
and M wig id Pershad Dichit v. Grija Kant Lahiri Mull. 
Chowdhry (3). Mere service of notice under s. 248 
was not sufficient to debar the defendant from urg- 
ing res judicata when no substantive order for 
execution had been made after service of notice. 

Nothing was known as to how rule 370 in Belcliam- 
bers’ Rules and Orders came about. Under the old 
procedure of scire facias something more had to 
be done than merely applying for the writ. See 
Joqendra Chandra Roy v. S/iyam Das (4). Section 
248 did not contemplate merely the issue of the 
notice. Under it the Master had no power to make 
the order for execution until the order on the appli- 
cation was made by the Judge. The mere appli- 
cation was useless for the purpose of revivor, 

Jogendra Chandra Roy v. Shy am Das (4). There 
must be first of all a substantive application and then 
the order on it for execution. The Court to which 
a decree was transmitted under section 223 of the 
Code of Civil Procedure, 1882, had the power to issue 
execution on that decree and to determine the ques- 
tion of limitation. The order for transmission in the 
present case showed that there was no order for execu- 
tion. The one case that was relied on by the learned 
Advocate-General, namely, the case of Beni Madho v- 
Shiva Narain (5), was a wrong decision. The other 
eases in his favour were glossed over by him. The 
case of Khetpal v. Tikam Singh (6) laid down that 


(1) (1912') 1. L. It. 40 Calc. 219. 

(2) (1910) 15 C. L. -J. 123 ; 

15 C. W. N. 661. 

(3) (1881) L. R. 8 I. A. 123. 


(4) (1909) I. L. It. 36 Calc. 543 ; 

9.C. L. J. 271. 

(5) (1907) 4 All. L. J. 405, 

(6) (1912) I. L. It. 34 All. 396. 


m 

1916 

C&IJTTERPCT 

Singh 
v . 

•Sait Sumari 
Mull 


INDIAN LAW REPORTS. [VOL. XML 

an application for execution could in no sense of the 
words be regarded as an application in continuation 
of an application for transfer of a decree from one 
Court to another. See also the decision in Sundar 
Singh v. Dora Shankar (1), Umrao Sinah v. Lachmi 
Narain (2) and Jeewandas Dhanji v. Ranchoddas 
Chaturbhuj (8). 

Car. adv. viilt. 

Sanderson C.J. This is an appeal by the defend- 
ant against the decision of the learned Judge, by 
which he refused to set aside an attachment effected 
at the instance of the plaintiff on the defendant’s pro- 
perty 147, Cotton Street, in Calcutta. The question 
which was referred to the decision of the Full Bench 
was whether the application of the 1st of June, 1908, 
and the order of the 80th June, 1908, constituted a 
revivor within the meaning of article 188 of the first 
schedule to the Indian Limitation Act, 1908. 

The material facts and dates were as follows : 

21st May, 1896— The plaintiff obtained a decree 
in the High Court for the payment of money against 
the defendant. 

2nd September, 1896 — An application was made 
for the transmission of a certified copy of the decree 
to the Purnea Court. 

loth May, 1899 — Application for execution by 
arrest and imprisonment of the defendant was 
made, the former application having been returned 
unexecuted. 

12th February, 1900— An order on the last men- 
tioned application was made — returnable on the 12th 
March, 1900. 

12th March, 1900— The time was extended for three 
months. 

(1) (1897) I. L. R. 20 All. 78'. (2) (1904) 1. L. R. 26 All. 86 1 . 

(3) (1910) 1. L. K. 35 Bom. 103. 
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1st June, 1908 — An application was made in the 
High Court for the transmission of a copy of the 
decree to Murshidabad for the attachment of property. 

30th June, 1908 — Order for transmission was made. 

17th July, 1908 — Copy of the decree was transmit- 
ted. 

18th January, 1915 — Application was made for 
execution by attachment of 147, Cotton Street. 

10th June, 1915 — Order was made for execution. 

19tli July, 1915 — Notice of application by the 
defendant to set aside the attachment was issued. 

2nd August, 1915 — The application Was heard and 
refused, and it is from the order of 2nd August, 1915, 
that the defendant appealed. 

The point relied upon in the Court below by the 
defendant was that the decree of 21st May, 1896, in 
execution whereof the attachment was made, was 
barred by the above-mentioned Statute of Limitation. 
On behalf of the plaintiff it was urged that by reason 
of the application of 15th May, 1899, and the orders 
of 12th February, 1900, and 30th June, 1908, the decree 
was kept alive and was, therefore, enforceable by 
execution. 

The clause which is applicable to this matter is 
article 183 of the first schedule of Act IX of 1908. 
The first column describes the application as fol- 
lows : “ To enforce a judgment, decree or order of any 
Court established by Royal Charter in the exercise of 
its Ordinary Original Civil Jurisdiction, or an order of 
His Majesty in Council.” The second column pre- 
scribes the period of Limitation, viz., 12 years. The 
third column specifies the time from which the period 
of Limitation begins to run as follows : “ When a right 
to enforce the judgment, decree or order accrues to 
some person capable of releasing the right.” 

It is clear that if the matter stopped there the 
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decree would not be enforceable, for it was made on 
the 21st May, 1896, and the application for execution, 
which is now material, was not made until the 18th 
January, 1915. But there is a proviso contained in 
article 183 which runs as follows : “ Provided that 
when the judgment, decree or order has been revived, 
or some part of the principal money secured thereby, 
or some interest on such money has been paid, or some 
acknowledgment of the right thereto has been given 
in writing signed by the person liable to pay such 
principal or interest, or his agent, to the person 
entitled thereto or his agent, the 12 years shall be 
computed from the date of such revivor, payment 
or acknowledgment or the latest of such revivors, 
payments or acknowledgments, as the case may be,” 
and it is in respect of this proviso that the ques- 
tion which has been referred to the Full Bench 
arises. 

It is not denied that the order which was made on 
the 12th February, 1900, for the execution of the decree 
by the arrest of the defendant constituted a “ revivor” 
within the meaning of the clause; but it is said on 
behalf of the defendant that more than 12 years has 
elapsed since such revivor and that the decree is no 
longer enforceable. On the other hand, the plaintiffs 
allege that the application of the 1st June, 1908, and 
the order of 30th June, 1908, constituted a revivor 
within the meaning of the clause and consequently 
that the decree is still capable of being enforced, in- 
asmuch as the application was made on the 18th 
January, 1915, a date within the period of 12 years, 
counting such period from June, 1908. It is necessary, 

, therefore, to consider in the first instance what was 
the nature of the application of the 1st June, 1908, 
and the proceedings in connection therewith. The 
particulars of the application are shown by the entry 
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in the last column of the form on which the applica- 
tion was made as iollow T s ■ Chutterput 

“ Bv transmission of a certified copy of the said. SlSGH 
decree together with a certificate of now-satisfaction Sait Sumari 
to the Court of the District Judge of Mursbidabad MorJj ' 
within whose jurisdiction the defendant has property Sanderson 

* nr 

and by attachment and sale of which the plaintiffs’ 
claim may be satisfied. 

The defendant has no property within the juris- 
diction of this Honourable Court whereby the decree 
can be satisfied.” 

This was obviously an application for transmission 
of a copy of the decree under sections 228 and 224 
of the Civil Procedure Code of 1882, the Code which 
was in force at the date of the application. The 
particulars of the application show that it was 
intended to bring it within clause (6) of section 223, 
and the procedure which the Court w T as asked to 
make use of was that provided by section 224 of 
the Act. 

The application, however, was made upon a form 
which was applicable to an application under sec- 
tion 235 of the 1882 Act, which deals with an applica- 
tion for execution and which sets out the particulars 
which must be included in a tabular form which the 
applicant or some other person acquainted with the 
facts must verify. 

Upon the application being made, an order was 
made by the Registrar that notice under section 248 
should issue. Notice was, thereupon, served upon 
the defendant calling upon him to show cause why 
the decree should not be executed against him. 

Ou the 80th June, 1908, the following order was 
made by the Registrar : “ Upon reading the notice and 
the affidavit of service no cause being shown, let 
execution issue as prayed,” and in consequence of 
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this orclei a copy of the decree with' a certificate of 
non-satisfaction was transmitted, to the Murshidabad. 
Court. 

It was argued first that the order was in itself 
a “ revivor ” within the meaning of article 183 of the 
schedule of the Limitation Act. 

The test of what constitutes such a “ revivor” is in 
my judgment correctly laid down by Mookerjee J. in 
Kamini Debt v. Aghore Nath Mukherji (1) as 
follows : “ The essence of the matter is that to consti- 
tute a revivor of the decree there must be expressly 
or by implication a determination that the decree is 
still capable of execution and the decree-holder is 
entitled to enforce it,” and I think it must necessarily 
be implied that such determination must be by a Court 
or person duly qualified to make it. 

The question, therefore, arises whether by the 
abovementioned order there was such an express or 
implied determination in this case. In my judgment 
the substance and not the form of the matter must 
be looked at ; and considered from that point of view 
the application was for the transmission of a certified 
copy of the decree together with a certificate of non- 
satisfaction and no more, and the order made in 
substance was that the application should be granted. 
The actual words of the order were “ Let execution 
issue as prayed.” These words necessitate a reference 
to the application which, as already stated, was not 
an application, for execution, but for the transmission 
of a certified copy of the decree. It was said during 
the argument that the application had to be made 
on the form abovementioned, as there was no other 
form provided. To my mind the use of a particular 
form cannot affect the matter when once it is estab- 
lished that the application was not for execution, 
(1) (1909) 11 C. L. J. 91, 93. 
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but merely for transmission of a copy of the decree. 
All that happened in reality was an application to the 
Registrar for transmission of the copy of the decree* 
a direction by him that notice of such application 
should be given to the judgment-debtor, and on his 
non-appearance an order that the copy of the decree 
should be transmitted in accordance with the applica- 
tion. Under these circumstances, in my judgment, 
there was no determination that the decree was still 
capable of execution, and the order of the 30th June, 
1908, did not constitute a revivor within the meaning 
of clause 183. 

It was further argued, however, that the notice 
issued under the directions of the Registrar and the 
order of 30th June, 1908, taken together constituted 
a “ revivor.” It was urged that the notice to show 
cause was contemplated by article 183 as a revivor 
in the same way as under article 182, and that such 
notice and order had the same effect as the procedure 
of scire facias. 

It is true that the direction given by the Registrar 
was that notice under section 248 should issue, and 
it lias also been held that the procedure embodied 
in sections 248 and 219 is analogous to the procedure 
of scire facias and that such procedure when properly 
and rightly used would constitute a revivor. See 
Jogendra Chandra Roy v. Shyam Das (1), but in 
my judgment sections 248 and 249 were not applic- 
able to the matter in question. These sections deai 
with an application for the execution of a decree and 
provide for notice being given to the party against 
whom execution is applied for, and if he does not 
appear, or does not show cause to the satisfaction 
of the Court why the decree should not be executed, 
the Court shall order the decree to be executed. 

(1) (1909) I. L. R. 36 Calc. 543 ; 9 C. L. J. 271. 
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They have no relation, in my opinion, to an 
application for the transmission of a copy of. the 
decree under section 223 which may be ordered 
according to the words of the section “on the applica- 
tion of the decree-holder.” The notice, therefore, 
which was issued under section 248 was inapplicable 
to the proceedings in question. But it was urged by 
the learned Advocate-General that if the Court has 
in fact sent notice to the debtor and has in fact 
adjudicated upon the matter, something has been done 
to show that the decree is capable of execution. 

I think it would be unreasonable so to hold when, 
having regard to the facts of the case, it is plain that 
the Registrar did not adjudicate upon the question 
whether the decree was capable of execution, but 
merely ordered a copy of the decree to be transmitted 
to the Mursliidabad Court, with a certificate of non- 
satisfaction. Further, even assuming that the notice 
was rightly sent and in accordance with the provisions 
of the Act by the Registrar, it should be pointed out 
that the Registrar would have no jurisdiction to ad- 
judicate upon any matter such as Limitation, with 
reference to the question whether the decree was 
capable of execution. Such a question would, in my 
judgment, have to be determined by the Court itself 
under section 249 of the Civil Procedure Code. 

It is true that by section 637 of the Civil Procedure 
Code any non-judicial or quasi -} udicial act which the 
Code requires to be done by a Judge may be done by 
the Registrar, and the Court may by rule declare what 
shall be deemed to be non-judicial or quasi -] udicial 
acts within the meaning of the section. Rule 515 A, 
which came into force on 1st September, 1905, pro- 
vided that certain applications therein specified should 
be made to the Registrar or Master, and that all acts 
doue by the Registrar or Master under this rule 
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should be deemed to be gwasi-judicial. No. 30 under 
the said rule refers to applications for order for 
execution of a decree or order for arrest, attachment, 
sale or otherwise, with power to order issue of notice 
under section 218 of the Code of Civil Procedure, 
where such notice is necessary. But it is clear that 
the Registrar was not thereby clothed with authority 
to decide such a question as arises in this case, viz., 
whether the decree was barred by the Statute of 
Limitation. 

It was argued, however, that rule 370 of the Rules 
then in force, which are set out in Mr. Belchambers’ 
book, showed that it was incumbent upon the Regis- 
trar to issue the notice. This rule came into force 
on the 1st April, 1878, judging from the note attached 
to rule 345 in Mr. Belchambers’ book and, therefore, 
before the 1882 Code. It may or may not have been 
consistent with the Code which was in force at the 
date when it was passed, but in my judgment it was 
not consistent with the scheme of the Code of 1882. 
Under that Act the application for transmission of 
the copy of the decree to another Court under section 
223 was a procedure under which the question whether 
the decree was capable of execution was intended to 
be left to the Court to which the copy of the decree 
was transmitted : a procedure different in its essential 
from the procedure provided for an application for 
execution dealt with in subsequent sections of the 
Act. In any event I think it is safe to say that these 
rules must be read as modified by the Civil Procedure 
Code of 1882 under which the application in this case 
was made, and in my judgment the notice issued and 
order made under the abovementiooed circumstances 
did not operate as a revivor within the meaning of 
article 183 of the Limitation Act, Schedule I. 

It is necessary to notice a further argument by 
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the learned Advocate-General, viz., that with regard 
to a decree on the original side the word “revivor” 
in article 188 means tlie same thing as one or more of 
the matters which are mentioned in article 182, sub- 
clauses 5 and 6. 

With this I cannot agree. I think the fact that 
the word “ revivor ’’ is used in article 183, instead of 
the different matters specified in article 182 being set 
out again or referred to in article 183 as might have 
been done, shows that something different to such 
matters was intended. Further, the conditions dealt 
with by the two clauses are essentially different and 
the periods of limitation vary materially. 

For the abovementioned reasons, in my judgment, 
the answer to the question referred to us should be 
that the application of the 1st June and the order of 
the 30th June do not constitute a revivor within 
article 183. The result will be that the appeal will be 
allowed, that the order of the learned Judge will be 
set aside, and that the attachment effected on the 
property of the defendant, viz., 147, Cotton Street, will 
also be set aside. The defendant will have the costs 
of the application in the Court below and of this 
appeal . 

Woodeoffe J. The Advocate-General accepts the 
definition of the revivor as a decision holding that 
the decree is still capable of execution. He admits 
that an application for transmission of decree is not a 
revivor. It is further conceded that even an order for 
transmission might be regarded as a ministerial act 
and not as a revivor. In my opinion, an order for 
transmission as such is not an order on an applica- 
tion for execution, though it is an order on an applica- 
tion in execution. It is a proceeding taken with a 
view to further action by way of execution elsewhere 
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on which action, unless previously determined, the 
question of the right to execute the decree is decided. 
It is, however, argued that in the present case there 
was something more, viz., the issue of a notice under 
section 248 and an order for issue of execution. 
According to the Code a notice under section 248 does 
hot issue on an application for transmission under 
section 223. But assuming that this was done under 
rule 370 of the old rules, the question arises whether 
that rule which would seem to have been passed 
under the Act of 1859 was of force under the Code of 
1882. But even if it was, this does not assist the 
creditor. For if the Registrar had power to issue as a 
“ qua$i -\ judicial act” notice under 248, he had no 
power to determine judicially that the decree was 
alive had the debtor contested the point. The Judge 
must have done that, and the fact that the debtor did 
not appear on the notice cannot give the order passed, 
that judicial character which is necessary for an order 
operating as revivor. It is to be observed that the 
order passed was “ let execution issue as prayed.” 
The last two words make the order operative as one 
for transmission of the decree, for this was what was 
asked. In any case it cannot be said that the Regis- 
trar either could or did decide that the decree w 7 as 
capable of execution. The proceedings taken did not, 
in my opinion, operate as a revivor within the mean- 
ing of article 183 of the Limitation Act. The decree 
was transmitted to Murshidabad, and, so far as appears 
from the proceedings before us, nothing was done on 
the order and nothing was attempted to be done in 
execution until nearly seven years later. I 'would, 
therefore, answer the question referred to us in the 
negative and I agree in the order passed. 

Mookerjee .J. The facts material for the determi li- 
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ation of the question of law referred to the Full Bench 
for decision are not set out in the order of reference, 
and may be briefly recited here. 

On the 21st May, 1896, the respondents obtained an 
ex parte decree for money against the appellant on the 
Original Side of this Court. After intermediate pro- 
ceedings, which need not be described in detail at this 
stage, the decree-holders, on the 18th January, 1915, 
made the present application for execution of the 
decree by attachment of premises 147, Cotton Street, in 
this city. The judgment-debtor objected that the 
application was barred by limitation under article 183 
of the schedule to the Indian Limitation Act, 1908, 
which was in force at the date of the application and 
governed it, on the principle that the law of limitation 
applicable to a proceeding is. unless there is a distinct 
provision to the contrary, the law in force at the date 
of the institution of the proceeding, Soni Ram v, 
Kanahaiya Lal(l). The objection was overruled by 
Mr. Justice Chaudhuri on the 2nd August, 1915, and 
the propriety of this decision is in question before us. 

It is plain that the application for execution is 
primA facie barred under article 183, which requires an 
application to enforce a decree of a Court established 
by Royal Charter in the exercise of its Ordinary 
Original Civil Jurisdiction to be made within twelve 
years from the date when a present right to enforce 
the decree accrues to some person capable of releasing 
the right. As the application for execution, with 
which we are here concerned, was made on the 
18th January, 1915, in respect of a decree dated the 
21st May, 1896, the decree-holders seek to escape the 
bar of limitation by reliance upon that portion of the 
proviso to article 183, which lays down that when the 
decree has been revived, the prescribed period of 
Cl) (1913) I. L. R. 35 All. 227 ; L. R. 40 I. A. 74 ; 17 C. I.. J. 43?. 
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twelve years sliall be computed from the date of such 
revivor. It is thus incumbent upon the decree- 
holders to establish that the decree was revived 
within twelve years from the 21st May, 1896, and that 
since the date of such revivor, twelve years had not 
elapsed on the 18th January, 1935. To substantiate 
this position, they rely on an application made by 
them on the 1st June, 1908, and the order passed 
thereupon on the 80th June, 1908 ; the combined effect 
of the application and the order was, it is argued, 
to revive the decree within the meaning of the proviso 
to article 183. This view is supported by the decision 
in Suja Hossein v. Monohur Das (1), though a con- 
trary view had been accepted, when that case was 
heard in the first instance. Sic/ a Hossein v. Monohur 
Das (2). The contention of the decree-holders also 
receives some support from the decisions in TJnirao 
Singh v. Lachmi Nor a in (8) and Beni Maclho v. 
Shiva Narain (4). The correctness of these decisions 
has, however, been impugned before us on behalf of 
the j udgment-debto r . 

There is no definition of the term revivor” in the 
Indian Limitation Acts of 1859, 1871, 1877 and 1908. 
But the historical review contained in the judgments 
in the cases of Ashootosh Datt v. Doorga Churn 
Chatter j ee (5), Futteh Narain Chowdhry v. Chimdra- 
bati Choivdhrain (6) and Jogendra Chandra Roy v. 
Shyam Das (7) shows beyond doubt that the proce- 
dure for revivor of judgement on the Original Side 
of this Court was substantially analogous to the writ 
of scire facias under the Common Law (rule 195 of 
the Rules of 1851 on the plea side of the Supreme 


(1) (1896) I. L. II. 24 Calc. 244. 

(2) (1895) t. L. R. 22 Calc. 921. 

(3) (1904) I. L. H. 26 All. 361. 

(4) (1907) 4 All. L. -J. 405. 


(5) (1880) I. L. 11. 6 Calc. 504. 

(6) (1892) I. L. It. 20 Calc 551. 

(7) (1909) 1. L. R. 36 Calc, 543 ; 

9C.L.J. 271. 
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1916 Court). That procedure was subsequently embodied 
Chottertot in sections 248 and 249 of the Civil Procedure Code of 
Sis oh 1882 and later on reproduced as Order XXI, rules 22 and 
Sait Sdmari 23 of the Code of 1908. Under these provisions, where 
Muuu an application for execution is made, a notice is 
Mookewre required to issue to the person against whom execu- 
J - tion is applied for, if more than one year has elapsed 
from the date of the decree. The notice calls upon 
him to show cause why the decree should not, be 
executed against him. If he does not appear or does 
not show cause to the satisfaction of the Court, the 
Court orders the decree to be executed. The order 
for execution thus made operates as a revivor, but the 
mere issue of the notice does not by itself produce 
that consequence, Monohar Das v. Futteh Chanel (1). 
This fully justifies the rule enunciated in Kamini 
Debt v. Aghore Nath Mnkherji (2), namely, that to 
constitute a revivor of a decree there must be, 
expressly or by implication, a determination that 
the decree is still capable of execution and the 
decree-holder is entitled to enforce it. It is of vital 
importance to add that such determination must be 
made with jurisdiction and by a competent tribunal. 
Tested in the light of this principle, what is the true 
position of the decree-holders in the case before us ? 
On the 1st June, 1908, they applied for transmission of 
the decree from t lie Original side of this Court to the 
district of Murshidabad, on the allegation that the 
judgment-debtor had no property within the local 
limits of the ordinary Original Jurisdiction of this 
Court, while he had property within the jurisdiction 
of the other Court. The application, though made 
obviously under section 223, clause ( b ) of the Code of 
1882, was described as one under section 235 for 
, execution of the decree ; this was indisputably mis- 

(1) (1903) I. L. It. 30 Cato. 979. (2) (1909) 9 0. L. J. 9[. 
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leading, and if we look to the substance of the matter 
as we must do, we cannot attribute to the application 
a character it did not really possess ; what is essen- 
tial in matters of this description is the substance 
and not the mere form. The Master recorded the 
following order on the application on the 1st June* 
.1908 : “Let notice issue under section 248 (a).” This 
clearly was not in conformity with the Code which 
contemplates the issue of a notice under section 248 
on the basis of, not an application for transfer of a 
decree under section 223, but an actual application for 
execution under section 235. The scheme of the Code 
in this respect will be found fully analysed in the 
case of Sreepati Charan Chowdhury v. Shamaldhone 
Datt (1) and need not be reproduced here. The sub- 
stance of the position is that the group of sections (A) 
from 223 to 229B in Chapter XIX deal with the 
Courts by which decrees may be executed, while the 
group of sections (B) from 230 to 238 deal with appli- 
cations for execution. These sections indicate that 
an application for transfer of a decree is in no sense 
an application for execution, Nilmony Singh Deo v 
Biressur Banerjee (2), Chatterput Singh v. Dayct 
Chand Marwari (3), Khetpcil v. Tikam Singh (4) 
which dissents from Bam Sahai v. Nanni (5). It is 
not necessary for us to consider whether, as indicated 
in Bhabani Charan Dutt v. Pratap Chandra Ghosh 
(6), an application for transmission of a decree inay 
not be deemed an application to take a step in aid 
of execution, nor is it necessary to discuss whether, 
as indicated in Huseih Ahmad Raka v. Saju Maha- 
mad Sahid (7), a Court may not decide the question 

(1) (1910) 15 C. L. J. 123 ; (4) (1912) I. L. R. 34 All. 396. 

15 C. W. N. 661. (5) (1886) All. W. N. 137. 

(2) (1889) I. L. E. 16 Calc. 744. (6) (1904) 8 C. W. N. 575. 

(3) (1911) 23 C. L. J. 641. (7) (1890) I. L. R. 15 Bom. 28. 
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of limitation even before transmission of the decree, 
or whether, as ruled in Srihary M undid v. Marari 
Chowdhry ( 1), even after transmission the Original 
Court may not, under section 239 of the Code of 1882, 
decide the question of limitation when execution had 
been stayed in the Court to which the decree has 
been transferred. For the purposes of tne present 
case, it is sufficient to hold that section 230 makes it 
plain that the application for execution must be 
presented to the Court to which the decree has been 
transmitted for execution, while the explanation to 
section 248 shows that the notice required by tliat 
section must, where the decree has been transmitted, 
be issued by the Court to which the decree has been 
sent for execution. Consequently, the issue of the 
notice in this case under section 248, on the basis of 
the application for transmission of the decree, was not 
in conformity with the Code of 1882 which was in 
force at the time. It is said, however, that the action 
taken by the Master was in accord with the rules 
framed by the Court when the Code of 1859 was 
in force, Baja Sreenath Roy v. Romesh Chandra 
Acharyya Chaudhuri (2). It is needless to investi- 
gate whether the rules, when first framed, were 
consistent with the Code of 1859, for, even if they were, 
it is plain that after 1882 they could be deemed opera- 
tive only in so far as they were consistent with the 
Code of 1882, Baijnath v. Ahmed Musaji Saleji (3). 
It is significant that the rales framed after the Code of 
1908 have been made consistent with that Code, and a 
notice under Order XXI, rale 22, is no longer required 
to be issued upon an application for transmission 
under section 39. We next pass on to the order made 
by the Master on the 30th June, 1908, on return of 

(1) (1886) I. L. R. 13 Calc. 257. (2) (1908) 12 C. W. N. 897. 

(3) (1912) I. L. R. 40 Calc. 219. 



931 


VOL. XLIIL] CALCUTTA SERIES. 

affidavit of service of tlie notice under section 248 : 

“Upon reading the notice and the affidavit of service, chuttekput 
no cause being shown, let execution issue as prayed.” S! ^ GH 
The language of the concluding portion of this order Sait s’umar* 
is significant ; what was prayed was transmission of Mpli " 
the decree, and what was actually done pursuant to mookebjee 
this order of the Master was not the issue of any J ' 
process of execution, but only a transmission of the 
decree on the 17tli July, 1908. Here again if we look 
to the substance of the matter, as we must do, we find 
that there was in reality no determination by the 
Master that the decree was still capable of execution. 

It Is further plain that the Master had no authority 
to make such a determination, for section 249 requires 
that the Court should consider the objection, if any, 
and determine whether the decree should or should 
not be executed. This is clearly a judicial act which 
cannot be delegated to a Master under section 637 of 
the Code of 1882, and it is worthy of note that 
although rule 515 (A) invests the Master with power 
to order issue of a notice under section 248, it does not 
authorise him to give a decision under section 249. 

It is, I think, incontestable that there was not in this 
case an order under section 249 by the Master, and, 
that, if there was, the order must be treated as made 
without jurisdiction. My conclusion consequently is 
that upon the application for transmission of the 
decree under section 223 a notice under section 243 
could not properly be issued, that such notice, though 
issued, did not by itself operate as revivor of the decree, 
and that there was not in fact and could not in law be 
such a determination by the Master under section 249 
as would operate to revive the decree. 

It is not necessary to examine in detail the conten- 
tion that article 183 should be construed in the light 
of article 182, and that whatever is sufficient to keep 
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alive a decree for the purposes of article 182 should 
be deemed sufficient for the purposes of article 188. 
There is, in my opinion, no basis whatever for this 
contention; the scheme and scope of the two articles 
are radically distinct and no useful purpose would 
be served by an endeavour to amalgamate them or to 
interpret one by reference to the other. 

On these grounds, I agree that this appeal must be 
allowed with costs throughout, the order of Chaudlmri 
J. set aside and the attachment cancelled. 

Chitty J. I agree for the reasons given by the 
learned Chief Justice that the question referred to 
us should be answered in the negative. I have 
nothing further to add. 

N. R. C HATTER JEA J. I am also of the same 
opinion. 

A ppeal allowed. 

Attorneys for the appellant : & D. Dull § Ghose. 

Attorneys for the respondents : 0. C. Ganguly Sr Co. 

o. M. 

ORIGINAL CIVIL. 

Before Chaudhuri J. 

BHUPENDRA NATH BHOSE 

IK 

E. D. SASSOON & Co.* 

A ttorney's Lien for Costs — Practice — Set-off— A ttai h big credi to rs« . 

. Where on an application by the defendants that satisfaction of a decree 
obtained against them by the plaintiff should be entered by setting-off 
a decree upon an award in their favour against the plaintiff, it appeared that 
a prohibitory order had been made against the plaintiff in execution of a 

* Application in Original Civil Suit No. 1339 of 1914. 
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decree obtained by a third party, and the attorney for the plaintiff claimed 
a lien for costs on such decree : — 

Held, that the defendants’ application to set-off was proper, but 
that this was not a case in which the Court ought to hold that the solicitor’s 
lien intercepts the set-off claimed. 

Edwards v. Hope (1), BlaJcey v. Latham (2), Nawab Nazim of Bengal 
v. Heera Lall Seal (3), Supramanyan Setty v. Harry Froo Mag (4), 
Cullicmjee Sangjibhoy v. Baghawjee Vijpal (5) and Goodfellow v. Gray (6) 
referred to. 

This was an application by Babu Rasik Lai 
Mullick, Attorney for the plaintiff in the above suit. 

The plaintiff in the above suit bad obtained, a 
decree against the defendants on the 10th August, 1915 
for Rs. 1,431-8-0, but prior to this decree the defend- 
ants bad obtained an award on the 30th April, 1915 
against the plaintiff in this suit for Rs. 1,451-9 which 
included costs Rs. 133. On the 24tli August, 1915, the 
defendants applied that satisfaction of the plaintiff’s 
decree might be entered. Before the hearing of the 
application was disposed of, it appeared that a prohi- 
bitory order had been issued against the plaintiff in 
execution of a decree which had been obtained against 
him by Messrs. Christie and Ide ; while the plaintiff’s 
attorney claimed that he had a lien for his costs. 

The application of the defendants was therefore 
directed to stand over for notice to Messrs. Christie 
and Ide and another creditor. When the matter came 
up the Court held that Messrs. Christie and Ide and 
the other creditor were entitled to a pro rata distri- 
bution of the amount of the decree in favour of the 
defendants, Messrs. E. D. Sassoon & Co., hut the order 
was made subject to any application that might he 
made by the attorney in respect of his claim to a lien 
for his costs. 

(1) (1885) 14 Q. B. D. 922. (4) (1887) I. L. It. 14 Calc. 374. 

(2) (1889) 41 Ch. I). 518. (5) (1 904) 6 Bom. L. It. 879. 

<3) (1373) 10 B. L. It. 444. (0) [1899] 2 Q. B. 498. 

t>6 
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Mr. N. N. Ghattak, for the attorney Babu Rassik 
Lai Mullick. The attorney has a lien on the decree 
for his costs ; and the set-off should only be allowed 
subject to the attorney’s lien, and this lien is enforce- 
able against the attaching creditors. He referred to 
the following cases : Collett v. Preston (1), Re Adams , 
ex parte Griffin (2), Edwards v. Hope (3), Blakey v. 
Latham (4), Nawab Nazim of Benqal v. Heera Lall 
Seal (5), Supramnnyan Setty v, Hurry Froo Mug (6), 
and Cullianjee Sangjiblioy v. Raghawjee Vijpal (7). 

Mr. A. A. Avetoom, for Messrs. E. D. Sassoon & 
Co., the defendants, contended that it would obviously 
be unfair that the defendants’ claim to set-off should 
be intercepted by the attorney’s lien on the decree 
for his costs. He relied on Pringle v. Gloag (8) and 
Goodfellow v. Gray (9). 

Chaudhuri J. This is an application on behalf 
of the plaintiffs’ attorney that he has a lien on the 
judgment obtained by the plaintiffs against the de- 
fendants and that his lien has priority over all other 
claims. It appears that prior to the decree in this suit 
the defendants had obtained judgment upon an award 
in their favour dated the 19th March, 1915. The award 
was filed on the 30th April, 1915 and became capable 
of immediate execution. By that decree the defend- 
ants were allowed Rs. 1,451-9 which included costs 
to the extent of Rs. 133 against the present plaintiffs. 
Subsequently, the plaintiffs obtained a decree against 
Sassoon & Co., namely, on the 10th August, 1915, for 
Rs. 1,431-8. On the 24th August, Sassoon & Co. applied 

(1) (1852) 15 Beav. 458. (5) (1873) 10 B. L. R. 444. 

(2) (1880) 14 Ch. D. 37. (6) (1887) I. L. R. 14 Calc. 374. 

(3) (1885) 14 Q. B. D. 922. (7) (1904) 6 Bom. L. R. 879. 

(4) (1889) 41 Ch. 1). 518. (8) (1879) 1 Ch. D. 676. 

(9) [1899] 2 Q. B. 498. 
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on a tabular statement that satisfaction of the plaint- l9 * 6 
ifEs’ decree might be entered. Woodroffe J., held 
that it was a proper application, but inasmuch as it 
appeared that a prohibitory order had been issued 
against the plaintiffs in execution of a decree which 
had been obtained against them by a firm named 
Christie and Jde in Suit No. 2 of 1913 for a large sum 
of money, he directed the matter to stand over for 
notice of the application to them. The matter came up 
before me, and I held that Christie and Ide and David 
Sassoon & Co. were entitled to pro rata distribution of 
the amount of the decree in favour of Sassoon & Co. 

At that time learned counsel for the attorney for the 
plaintiffs submitted that he had a lien for costs, and I 
made my order subject to any application that might be 
made by the attorney in respect of his claim. That 
application has now been made. 

Reliance has been placed on behalf of the attorney 
on the case of Edwards v. Hope (1). That is a case on 
the English Order LXV, r. 14, which deals with “ allow- 
ing a set-off for costs notwithstanding the solicitor’s 
lien for costs in the particular cause or matter, in 
which the set-off is claimed.” The rule was held 
applicable to costs in the same cause, not in different 
actions, and that in the equities of that particular case 
the balance was in favour of allowing the solicitor’s 
lien ” . . . Edwards v. Hope (1) has been followed in 

Blakey v. Latham (2). Kay J., while feeling bound 
by the decision in Edwards v. Hope Cl), expressed his 
opinion that the equity claimed on behalf of the 
attorney was the most extraordinary equity he had 
ever heard of. In England the practice was different 
in different Courts, and conflicting. In the Common 
Pleas a set-off was allowed without reference to the 
lien, but not in the Court of Chancery. It seems to 
(1) (1885) 14 Q. B. D. 922. (2) (1889) 41 Ch. D. 518. 
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me that we are not bound to follow Edwards v. 
Hope (1), as we have no such rule here, and unless I 
am convinced that the equity on behalf of the attorney 
is such that it ought to be allowed against the defen- 
dants' in this action. In this case the defendants had 
obtained a decree prior to the decree obtained by the 
plaintiffs. I do not think that it has ever been recog- 
nised that a solicitor has higher rights than his own 
client, and it has always been held that the lien is sub- 
ject to all the equities between the client and the other 
parties interested in the property. In considering 
Blaltey v. Latham (2), Kay J. says that there is no 
such tiling as lien except upon something of which 
you have possession, and that although one speaks of 
an attorney having a lien upon a judgment, it is in 
fact only a claim or right to ask for the interven- 
tion of the Court for his protection, when, having 
obtained judgment for Ins client, lie finds there is a 
probability of the client depriving him of his costs. 
He did not think it was reasonable to hold that the 
solicitor had an equity against the defendant com- 
pelling him to pay instead of setting it off. No case 
in India has been cited to me whicli supports the 
attorney’s claim in this suit. 

Nawab Nazim v. Heera Lall Seal (3) merely holds 
that the attorney has a lien against an attaching credi- 
tor. In Supramanyan Setty v. Hurry Froo Mug (4), 
it was held that an attorney’s lien for costs had 
priority over the attaching creditor. Culhanjee 
Sxngjiblioy v. Raghaivj ee Vi j pal (5) was referred to ; 
it simply holds that the Court has summary jurisdic- 
tion over its suitors in the matter of attorney’s lien. 
The same also has been held in this Court, but that 

(1) (1885) H Q. B. IX 922. (3) (1873) 10 B. L. R. 444. 

(2) (1889) 41 Ck 1). 518. (4) (1887) I. L. R. 14 Calc. 374. 

(5) (1904) 6 Bora. L. R. 879. 
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such lien intercepts the right to a set-off has not, so far 1916 
as I know, been directly held. Order XXI, r. 18, bhufendra 
provides for set-off being allowed in cases of execn- Nath ® hose 
tion under cross-decrees. In Goodfelloiv v. Gray (1), Sassoon 
it was held that the rale of set-off applied to damages & Co - 
in different actions, notwithstanding a charging order Chaudhuri 
in respect of solicitor’s costs in one of these actions. 

It is also to be noticed that Edwards v. Hope (2) dealt 
with the question of set-off of costs under the rule. 

The attorney, it is to be noticed, merely states that 
he has been unable to get the balance of his costs 
from the plaintiffs notwithstanding demands, and that 
the plaintiffs have closed their place of business and 
were and are residing outside the jurisdiction of this 
Court. The attorney does not say that there is no 
chance of recovering his costs from his clients and 
that this is the only property out of which his claim 
can be satisfied. It does not appear also that he has 
taxed his bill of costs. I agree with Woodroffe J. 
when he held that the defendants' application to set- 
off the costs was proper, and I hold that this is not 
a case in which I ought to hold that the solicitor’s 
lien intercepts the set-off claimed. The application 
will therefore be refused, with costs. 

w. M. C. Application refused. 

(1) [1899] 2 Q. B. 49.?. (2) (1885) 14 Q. B. D. 922. 
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APPELLATE CIVIL. 

Before Holmwood and Imam JJ. 

UZIR A LI SAEDAR 

v. 

SAYAI BEHARA.* 

Remand — Reman l after addition of parties by Appellate Court — Amend- 
ment of plaint— Whether whole case remanded in consequence — Civil 

Procedure Code (Act V of 1908) s. 107 , 0. XL1 , rr. 83, 25. 

There are other possible cases of remand which are not included in 

0. XLI. 

Nab in Chandra Tripati v. Prankrishna De (1) distinguished. 

In the Code of Civil Procedure, 1908, the Legislature has given the 
power of amendment to the Court of Appeal and, as a necessary outcome, 
it has the power of remanding the' whole case when an amendment of 
plaint is granted and when parties are added. 

The general provision in s. 107 for a remand is not governed or limited 
by 0. XLI alone, but U subject to such conditions and limitations as may 
be prescribed in the rules and orders, the amendment of a plaint and addi- 
tion of parties in a Court of appeal being among them. 

Second appeal by Miab Uzir Ali Sardar, the 
plaintiff. 

The plaintiff brought this suit in the Court of the 
Subordinate Judge of Jessore to eject the defendants 
from 19 plots of land measuring 39 high as and 14 
cottas situated in mauza Solemanpur, alleging that 
he had come into exclusive possession by partition. 
The land had been granted to the predecessors-in- 

° Appeal from Appellate Order No. 358 of 1912 against the order of 
G. S. Dutt, Additional District Judge of Jessore, dated April 15, 1912. 
reversing the order of Tarak Nath Dutt, Subordinate Judge of Jessore, 
dated May 31, 1911. 

(1) (1913) I. L. R. 41 Calc. 108. 
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interest of the defendants as service-tenure for bear- 
ing palkies , but they had refused to perform the ser- 
vice when called upon by the plaintiff. The defend- 
ants admitted that the laud had been originally 
granted as service-tenure.- but contended that the 
proprietors subsequently resumed the service-tenure 
and re-settled the land with their predecessors-in- 
interest as jamai land giving them a transferable 
right, and the} 7 accordingly sold their jamai tenancy 
to one Mr. McLeod and then took settlement from 
him as his under-raiyat. The learned Subordinate 
Judge decreed the suit holding that the fact of re- 
sumption had not been proved by the defendants. 
On appeal, the Additional District Judge of Jessore 
reversed that decree and remanded the whole case 
for production of certain documents after adding 
necessary parties including Mr. McLeod. 

Babu Mahendra Nath Roy (with him Babu Amar~ 
endra Nath Bose), for the appellant. I submit that 
O. XIII, r. 1 of the Code of Civil Procedure for the 
production of papers is imperative. It is not a 
transferable holding and it has come to an end. 
The Privy Council decisions are in my favour. The 
Court had jurisdiction to add certain parties for the 
proper adjudication of the question in issue, but 
he directs us to make them parties. 

[Imam J. He says in one place — let Gobardhone be 
made. a party.] 

Whatever affects the merits of the case prejudices 
me. Reads 0. XLI, rr. 23 and 25. This is not a deci- 
sion on a preliminary point, and the remand of the 
whole case is bad in law, Nab in Chandra Tripati 
v. Prankrishna De (1). 

[Holmwood J. I have Lately differed from that 
(1) (1913) I. L. II 41 Calc. 108. 
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decision. A remand after amendment of plaint in 
appeal under section 107 of the new Code of Civil 
Procedure entails de novo trial by the first Court, 
for the newly-added defendants can claim the right 
to file a written statement and adduce evidence.] 

This irregular remand order does affect the merits 
of the case. 

Mr, H. D. Bose, Baku Sivct Prasanna Bhatla- 
charji and Babu Tarakeswar Pal Ghoivdlniri /, for the 
respondent, were not called upon. 

Holmwood and iMiM JJ. This is an appeal from 
an order remanding a case on appeal. The plaint was 
filed so long ago as the 13th May, 1910. The judg- 
ment of the Subordinate Judge in the Court of first 
instance is dated the 31st May, 1911 arid the judgment 
now under appeal before us is dated the 15th April, 
1912. We are now at the end of January, 1916. It 
is in our opinion very lamentable that this matter 
should be still undecided, more especially as, for the 
reasons which we are about to give, there does not 
appear to have been any substance in the appeal. 

It is contended, first, that inasmuch as the Court 
of first instance did not deckle the case upon a preli- 
minary point the order of remand ought to have been 
made under Order XLI, rule 25, and that the Appellate 
Court should have kept tire case on its own file. In 
this connection it is conceded that the irregularity 
cannot be given effect to, unless the appellant was 
prejudiced by the procedure adopted ; and in order to 
establish that he was so prejudiced, it is pointed out 
that two orders, which are alleged to be erroneous 
in law, were passed incidentally by the lower Appel- 
late Court,. The first was that three documents were 
admitted which had been rejected by the first Court 
as out of time, and the second was that the Judge has 
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directed the plaintiff to add three persons as defend- 
ants before proceeding with the case. 

Now, curiously enough neither of these points 
has any substance in it. It is clearly found by the 
learned Judge in' the Court of Appeal below that the 
documents were not out of time, and his finding of fact 
entirely disposes of the question and shows that the 
Subordinate Judge very improperly rejected these 
papers on one excuse on the 25th April, 1911. and on 
another and wholly different excuse on the 26th April, 
when a second attempt was made to file them. We 
need not go into details which are fully set out in the 
judgment of the lower Appellate Court. 

As regards the second point, we do not think that 
a somewhat confused sentence in the penultimate 
paragraph of the judgment was intended to mean that 
the burden of adding these defendants should be 
thrown upon the plaintiff. In another passage in the 
judgment the Judge clearly directed that they should 
be added and the case should proceed. We are clearly 
of opinion that Mr. McLeod was a necessary party. 
It is contended before us that the alleged landlord set 
up by the persons whom the plaintiff seeks to eject 
need not he made a party to the suit, and certain 
judgments of the Judicial Committee are relied upon 
in which it is held that it is not necessary for the 
plaintiff in a suit for ejectment to make any one a 
party who is not in possession, merely because the 
defendant sets him up as his landlord But these 
cases can easily be distinguished from the present case 
where it is found as a fact that there was a transfer of 
the tenancy right from the defendants to Mr. McLeod 
and as a fact that Mr. McLeod was rightly or wrongly 
admitted to the defendants’ possession as tenants and 
that the defendants are holding under him as sub- 
tenants by paying him rent. Under the circumstances 
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it is clearly not only necessary but to the interest of 
the plaintiff to get rid of Mr. McLeod. 

As regards the other two persons Gobardhan and 
Indu, whom the defendants put forward as their 
co-sharers, the adding of co-sharers- as parties when 
a retrial is necessary is a matter of discretion with 
the Court, and it is certainly to the interests of the 
plaintiff as well as to the interest of every one else 
that there should be some finality in this litigation 
and that all the co-sharers should be added. 

This brings us to a reconsideration of the very 
first objection that the remand was incompetent in 
the form in which it is made. With all respect for 
the decision of the learned Judges in the case of 
Nabin Chandra Tripati v. Prankrishna De( 1), it may 
be pointed out that that decision differs from several 
previous cases by which we are bound, and as the 
learned Judges declined to refer the question to a 
Full Bench, because they were of opinion that it 
did not directly arise, the case being disposed of on. 
another ground, it is not therefore an authority for 
the very general proposition that there is no other 
possible case of remand which is not included in 
Order XLI. Now, this very matter of amendment of 
a plaint in an Appellate Court with necessary addi- 
tion of parties is on the face of it a case which cannot 
possibly fall under Order XLI, rule 23 or rule 25. It 
is not a decision on a preliminary point, therefore it 
may be said that the whole case cannot be remanded . 
but it is not a case in which certain issues can be 
framed and certain additional evidence can be taken 
under rule 25, for new parties having been added and 
the plaint having been amended, the added defendants 
as well as the original defendants have a right to file 
fresh written statements and to have the whole case 

(1) (1913) I. L. Rl 41 Calc. 108. 
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re-opened. It seems to have been overlooked that 
in the new Code of Civil Procedure the Legislature 
has given this power of amendment to the Court of 
Appeal ; and it is a necessary outcome of that power 
that the Court must have the power of remanding the 
whole case when an amendment of plaint is granted 
in appeal and when parties are added. There is a 
general provision in section 107 of the Code of Civil 
Procedure for a remand. The consideration which 
we have just pointed out must lead to the conclu- 
sion that that section is not governed or limited by 
Order XLI alone, but it is subject to such conditions 
and limitations as may be prescribed in the rules and 
orders ; and the amendment of a plaint and addition of 
parties in a Court of Appeal is one of the conditions 
prescribed in the rules and orders. Section 107, there- 
fore, is just as much subject to that condition as it is 
to the conditions laid down in Order XLI. 

We therefore hold, first , that this remand was not 
improperly made ; secondly, that if it had been irreg- 
ularly made, it did not prejudice anybody ; thirdly, 
that the District Judge would have been grossly 
wanting in his duty had he not admitted those three 
documents ; and lastly that Mr. McLeod is a necessary 
party and that the Judge exercised a wise discre- 
tion in adding the alleged co-sharers Gobardhan and 
Indu. The result is that appeal is dismissed with 
costs. 

G-. s. Appeal dismissed. 
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APPEAL FROM ORIGINAL CIVIL. 


Before Sanderson C. W ocdrofe and Mookerjee JJ. 

GANGADHAR BOGLA 

v. 

HIRA LAL BGGLA.* 

Hindu Law — Stridhan — Mitakshara Succession — Adoption — Rights o* adopt- 
ed son — Competition between adopted son and natural son of co-wives 
—Sapinda$—Co~ wife's natural son , if 41 son ” — Texts, construction of — 
Mitakshara , Ch. II, s. XI, paras. 9, 11, 25 — u Without issue f meaning 
of—Manu, Ch. IX, verse 183 — Yajnavalkya, Ch. II, vers e 117,145 . 

S, a Hindu governed by the Mitakshara School of Hindu Law, married 
four wives in succession. In conjunction with his first wife, by whom 
he had no issue, he adopted a sen H. By his second wife, S had a sou G 
born to him. S predeceased his fourth wife M, having had no issue by her. 
M died intestate. On a suit brought by H : — 

Held, that both H and G were entitled to succeed to M’s stridhan pro- 
perty as sapinlas of S, and in the absence of any express text curtailing the 
lights of the adopted son in the circumstances of the present case, H was 
entitled to share equally with G on the general principle that the adopted 
son occupies the same position as a natural son and hi* rights are in every 
respect similar to tlio^e of a natural son. 

Joykishore Chowdhury v. Panckoo Baboo (1), Padmakumari Debi 
Court of Ward8 (2) followed. 

Nagindas Bhagwandas v. Bachoo Hurkisseudas (3) referred to. 

The expression u without issue ” in Mitakshara. Chap II, section XI, 
para. 9, must be construed in its ordinary sense, and M must be deemed to 
have died “ without issue.” 

Q ufer e : Whether Maim, Chap. IX, verse 183, has any reference to 
questions of inheritance. 

Annapurnl Nachiar v. Forbes (4). Bhimachdrya v. Ramacharya (5) 
referred to. 

0 Appeal from Original Civil, No. 18 of 1915, in suit No. 755 of 1910. 

(1) (1879) 4 C. L. it. 302. (3) (19i5) 1. L. R 40 Bom. 270. 

(2) (1881) I. L. R. 8 Calc. 302 ; (4) (1899) I. L. R. 23 Mad. 1. 

L. R. 8 I. A 229. (5) (1909) I. L. R. 33 Bom. 452, 460. 
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Per Mookebjee J. A special text forming au exception to a general 
text should be construed strictly and applied only to cases falling clearly q 4NGAT)HAU 
within it. Bogla 

Gangu v. Chandrabh agabai (1) and Anandi v. Havi Suba( 2) referred to. r. 

Hira Lal 

Appeal by the defendant Kumar Gangadhar Bogla Bot, “ A ' 
from the judgment of Chitty J. 

This appeal arose out of a suit brought by the 
plaintiff Hira Lal Bogla praying for a declaration 
that he and the defendant were entitled in equal 
shares to the property of Rani Moliori Bibee, a widow 
of Raja Shew Bux Bogla, for administration, partition 
and other incidental relief. The appeal proceeded on 
the basis that certain property was the strulhan 
property of Rani Mohori Bibee, it being left for 
future determination whether in fact the property 
was stridhan, or whether it was the property of the 
husband. 

Raja Shew Bux Bogla, a Hindu governed by the 
Mitakshara School of Hindu Law, married four wives 
in succession. By bis first wife Soli Bibee he had no 
issue, and consequently he took a son in adoption in 
conjunction with her : that sou was Hira Lal Bogla, 
the plaintiff. On the death of his first wife, the Raja 
married for the second time, and by his second wife 
he had a son Gangadhar Bogla, the defendant. After 
the death of his second wife he took a third one by 
whom he had a daughter, and on the death of his third 
wife, the Raja married Rani Mohori Bibee; there was 
no issue of this marriage. 

In 1907 there were certain arbitration proceedings, 
in connection with the partition of the estate, which 
it is unnecessary to recapitulate for the purposes of 
this report. 

On the 5th October, 1908 Raja Shew Bux Bogla died? 
leaving a will appointing Rani Mohori Bibee his sole 

(1) (1907) I. L. It. 32 Bom. 275. (2) (1909) I. L. R. 33 Bom. 404, 409. 
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executrix and bequeathing his estate to Rani Mobori 
Bibee for life and on her death to his son Gangadliar 
absolutely. The Rani obtained probate on the lltli. 
December 1908. 

On the 5th June, 1910, Rani Mohori Bibee died 
intestate. The present suit which was filed on the 
29th July, 1910 was for the administration of her estate, 
which the plaintiff alleged consisted principally of 
jewels of considerable value. The plaintiff claimed 
that he and the defendant were entitled in equal shares 
to the estate of the Rani. 

In his written statement the defendant alleged that- 
after the adoption of the plaintiff by the Raja, he was 
made over as foster-son to the widow of the Raja’s 
brother and ranked as her adopted son, and that he was 
estopped by the arbitration proceedings in 1907 from 
making his present claim. It was further urged that 
the defendant “ as the natural son of Rani Mohori’s 
co- wife, became alone entitled to inherit as her sole 
heir whatever property she left.” 

The suit came on for hearing before Chitty J. 
Issues were framed which are set out in his Lord- 
ship’s judgment. His Lordship came to the conclu- 
sion that the plaintiff and defendant were entitled to 
succeed to the estate of Rani Mohori Bibee in equal 
shares and passed a decree for administration of the 
estate, observing as follows : — 

“ This is a suit filed by Hira Lal Bogla against his brother Gangadhar 
Bogla for a declaration that the brothers are entitled to share equally in the 
estate of Rani Mohori Bibee, widow of their father Raja Shew Bux Bogla ; 
for administration of the estate by the Court ; and for other relief. Mirza 
Mull and Raja Shew Bux Bogla were brothers, members of a joint Hindu 
family, governed by the Mitakshara School of Hindu Law. Mirza Mull 
died leaving a widow, Dhuni Bibee, and a son Ballav Dass. Balia v Dass and 
his wife Bhugwandai botli died shortly after Mirza Mull The plaintiff had 
been adopted by Raja Shew Bux Bogla and his first wife Soli Bibee. Soli 
died and Raja Shew Bux married Moni Bibee, by whom he had a son, the- 
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defendant Gangadhar. Moni died and Raja Shew Bux married Sundar 
Bibee, by whom he bad a daughter Fulbai. Sundar died and he married a 
fourth wife Mohori Bibee. Raja Shew Bux Bogla, his two sons, his wife 
Mohori Bibee, and Dhuni Bibee, widow of Mirza Mull, in 1907, submitted 
their family disputes to the arbitration of Hardatrai Praladka and Ram- 
niranjan Das Murarka, who made their award on 1 5 tli September, 1907. 
That award was filed in and became a decree. of this Court, in spite of the 
opposition of Mohori Bibee. 

Raja Shew Bux Bogla died leaving a will, by which he left his pro- 
perty to Mohori Bibee for her life and after her death to the defendant 


1916 

Gangadhar 

Bogla 

v. 

Hira Lal 
Bogla. 


Gangadhar. 

Mohori Bibee died intestate on 5th June, 1910, leaving property of con- 
siderable value consisting principally of jewellery. A box containing such 
jewellery is, I am told, now in the custody of the National Batik of India. 

The following issues were raised : — 

(i) Were the ornaments claimed in the plaint the separate Stridhan 
property of Mohori Bibee or did they belong to Raja Shew Bux Bogla ? 

(ii) Are the ornaments items 1-14 in the list to the award the Debutter 
property of Shatyanarain Jew? • 

(iii) Is the plaintiff estopped from claiming as an heir of Mohori Bibee ? 

(iv) Ts the plaintiff estopped from claiming the jewellery in suit as 
against the defendant by reason of the award dated 15th September, 1907 ? 

(v) Is the plaintiff an heir of Mohori Bibee ? 

(vi) If so, to what shares in her estate would the plaintiff and defend- 
ant be respectively entitled ? 

(vii) Whether, if plaintiff is entitled to participate in the inheritance, he 
is not bound to contribute to the expenses of the sradh of Mohori Bibee 
and the payment of her debts ? 

It is unnecessary to discuss the first two issues. They will be investi- 
gated in the inquiry as to the estate of Mohori Bibee. I may, however, 
mention that it was stated at the Bar that there is now no question as to 
which of the ornaments were Debutter. Such as were dedicated to the idol 
have already been handed over for that purpose. 

The answer to issue 7 is obvious. In the administration of Mohori 
Bibee’s estate her funeral and sradh expenses and debts will have to he 
taken , into account. If the defendant has properly expended money for 
those purposes, he will be eutitled to be recouped by the plaintiff pro rata 
out of the share, if any, allotted to him. 

As to issues 3 and 4, no question of estoppel really arises, and the point 
was not seriously pressed by counsel for the defendant though it was not 
expressly abandoned. The adoption of Hiralal to Raja Shew Bux Bogla and 
his wife Soli Bibee is admitted. Ii was suggeted that Hiralal had been 
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subsequently taken in adoption to Mirza Mull and that he could not be allowed 

now to claim as the son of Raja Shew Bux Bogia. It is clear from the 
submission to arbitration and from the recitals to the award that this was 
not the case. At that time, 1907, Hira Lal was regarded as a son of Raja 
Shew Bux Bogia and the arbitration and award proceeded on that footing. 
The fact of his adoption to Mirza Mull is expressly negatived by the recitals 
to the award, and the property was divided, on a partition, between Raja 
Shew Bux Bogia and his two sons. The shares would have been different 
had Hira Lai been regarded as Mirza Mull’s son. Hira Lal certainly did not 
take up that position. I find these two issues in favour of the plaintiff and 
against the defendant. The substantial question in this suit is that raised 
by the 5th and 6th issues, whether the plaintiff is an heir of Mohori 
BIb.ee, and, if so, in what shares do lie and the defendant divide her estate. 
For the defendant it was contended (i) that the plaintiff being only the 
adopted son of one wife had no right of inheritance to a rival wife’s 
stridhan as against a son subsequently born of a third wife, and (ii) that 
if he is an heir then he takes only |th of what the legitimate son takes, in 
other words, Jth of the step-mother’s estate. 

For the plaintiff it was conceded that in succession to a father or to 
paternal relatives by the Law of the Mitakshara the adopted sou would 
take a Jth share and the subsequently born legitimate son a £th share of the 
estate. But it was contended that that is a special rule affecting that kind 
of succession, and that in the absence of any special rule applicable to the 
present case, the ordinary rule would apply and the adopted and legitimate 
sons would take in equal shares. 

A number of texts, commentaries, and decided cases were referred to 
and the matter was fully argued on both sides. I have carefully considered 
the materials placed before me, but do not think that any useful purpose 
will he served by an elaborate discussion. The matter lies in a narrow 
compass, and it will be sufficient if I biiefly indicate the conclusion at which 
I have arrived. 

The first contention raised on behalf of the defendant is unsupported, 
so far as I can see, by any authority, and moreover appears to he diametri- 
cally opposed to those decisions which say that as regards inheritance an 
adopted son is in all respects on an equality with the legitimate son except 
where such rights are expressly denied to him. I hold, therefore, that the 
plaintiff is entitled with Gangadhar to succeed to the estate of Mohori 
Bibee. 

With regard to their shares in the inheritance, it is no doubt true that 
in succession to the estate of a father or a father’s relatives the adopted 
son takes a lesser share than the legitimate son. But this is in conse- 
quence of express texts to that effect, and is one of the exceptions to the 
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general rule referred to in the decisions. There is no decision, so far as I 
am aware, which deals with the precise question of inheritance arising here? 
but there is a series of decisions laying down in general terms the equal 
rights of the adopted and legitimate son in all matters of inheritance, 
except where there is an express authority limiting those rights. It is not 
suggested that there is any text limiting the right of an adopted son to 
share equally with his legitimate brother in the succession to the stridkan 
of their step-mother. I need only refer to the cases of Teencouree 
Chatter jpe v. Dinonath Bauer jee (1), Kali Komul Mozumdar v. Uma S unker 
Moitra (2) affirming the decision of a Full Bench of this Court (3) and 
Padmakumari v. Court of Wards (4). 

Against these decisions, and the principle underlying them, the defend- 
ant’s counsel has not been able to cite a single case. 

I accordingly hold that the plaintiff and defendant are entitled to sue 
ceed to the estate of Moliori Bibee in equal shares. 

There will be the usual decree for administration of her estate with the 
necessary directions and enquiries. The defendant must pay to the plaint- 
iff the costs of the second and third day’s hearing before me, which have 
been occasioned by the contention raised by the defendant, in which be 
has failed. Further consideration and other costs of the suit will be 
reserved. Liberty to apply ” 

From this judgment the defendant appealed. 

Mr. B. Ghakravarti (with him Mr. A. A r . Chau- 
dhuri and Mr.B. K. Lahiri ), for the appellants. The 
plaintiff was estopped from making his present claim 
in consequence of the arbitration proceedings and 
award in 1907. The appellant, as the natural son of a 
co- wife, is entitled in Law to the entirety of the Rani’s 
estate to the exclusion of the respondent who is only 
an adopted son of the Raja taken in conjunction with 
another wife. Under the Mitakshara School, by which 
the parties are governed, the daughter is the preferen- 
tial heir to a woman’s estate. After her comes the 
woman’s male issue. According to Manu, Chapter IX, 
verse 183, if among all the wives of the same husband, 

(1) (1865) 3 W. R. 24. (3) U880) I. L. It. G Calc. 256. 

(2) (1883) L. R. 10 I. A. 138. (4) (1881) I. L. R. 8 Calc. 302 ; 

L. R. 8 I. A. 229. 
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one brings forth a male child, all, by means of that son, 
are declared to be mothers of male issue. See Sastri’s 
Hindu Law, 4th edition, paragraph 457, text 13. The 
consequence is that Mohori Bibee could not be said to 
be “ apraja” ( wi thout issue), and clauses 9 and 11 of 
section XI of Chapter II of the Mitakshara have no 
application. It follows that the appellant succeeds to 
Mohori Bibee as her son by analogy. Now the respon- 
dent, as the adopted son, cannot so succeed, as this 
would involve an analogy upon an analogy which is 
repugnant to Hindu Law. An adopted son of a 
co- wife is not capable of conferring spiritual benefit — 
there can be no legal relationship between an adopted 
son and a wife not associating. Yajnavalkya, Chapter 
II, verses 117 and 114, referred to. Also Mayne’s 
Hindu Law, 8th edition, pp. 218, 220. See also 
Annapurni Nachiar v. Forbes (1), Kasliushree Debt 
v. Greesh Chancier Lahoree (2), Dwarka Nath Ray 
v. Sarat Chandra Singh (3). A natural step-son 
excludes an adopted step-son. All the commentators 
on the Mitakshara include the natural son of a co-wife 
within the term “son/’ See Balambhatta, Setlur, 
p. 853, Viramitrodaya, Chapter Y, Part II, section 14, 
Gridhari Lull Roy v. The Bengal Government (4,). 

If Mohori Bibee be held to have been a childless 
widow, then the husband’s heirs would inherit. Even 
in this case, the appellant is the nearer sapinda of 
his father and would inherit the entirety. If it be 
held that both the respondent and the appellant are 
entitled to inherit as sapindas of their father, then the 
respondent as an adopted son is entitled to obtain 
only one-fifth of the estate, four-fifths going to the 
appellant. See Yasishtha, Chapter XY, section 9, 
Dattaka Chandrika, section Y, clause 17. 

(1) (1899) I. L. R. 23 Mad. 1. (3) (1911) 15 C. W. N. 1030. 

(2) (1804) W. R. 71. (4) (1868) 12 Moo. 1. A. 448. 
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Mr. B. L. Mitter (with him Mr. B. K. Ghosh), for 
the respondent. No question of estoppel can arise: 
an adopted son cannot renounce his status. By virtue 
of adoption, an adopted son has the same status in 
the adoptive father’s family as a natural born son, 
Yvavastha Chandrika, Vol. 1, p. 18, Annapurni Naclriar 
v. Collector of Tinnevelly ( 1), Annapurni Nachiar v. 
Forces (2), Badha Prasad Mutlick v. Ranee Mani 
Dassee (3), Mahadn Ganu v. Bayaji Sidu (4), Nara- 
sammal v. Balaramacharlu (5). Stranges’ Hindu 
Law, Vol. I, p. 97, Mayne’s Hindu Law, 8th edition, 
p. 215. The adopted son of one of several wives 
is deemed to be the son of the wife adopting and 
the step-son of co-wives : Annapurni Nachiar v. 
Collector of Tinnevelly (1), Annapurni Nachiar v. 
Forbes (2), West and Buhler’s Hindu Law, pp. 522, 1181, 
Mayne’s Hindu Law, p. 221, G. Sastri on Adoption, 
p. 183. An adopted son is his father’s sapinda , and 
as regards sapinda relationship there is no difference 
between an adopted son and a natural born son. 
Dattaka Mimansa, section YI, paragraphs 32 and 39, 
Dattaka Chandrika, section III, paragraphs 18 and 24, 
Joy Kishore Choivdhry v. Panchoo Baboo (6). Both the 
adopted son and natural born son of a co-wife succeed 
to the step-mother’s stridhan as sapindas of the 
husband, Vyavastha Chandrika, Yol. II, p. 521, Ban- 
nerjee on Stridhan (3rd edition),, pp. 375, 378, 379, 
Mitakshara, Chapter II, section XI, paragraphs 9, 11, 
25. The text in the Mitakshara must be construed in 
its ordinary sense. Mohori Bibee must be deemed to 
have died “without issue.” The text in Manu relied 
on by the appellant has no reference to questions 

(1) (1895) I. L. R. 18 Mad. 277. (4) (1893) I. L. R. 19 Bom. 239. 

(2) (1899) I. L. R. 23 Mad. 1. (5) (1863) 1 Mad. H. C. R. 420. 

(3) (1906) I. L. R. 33 Calc. 947. (6) (1879) 4 G. L. R. 538. 
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of inheritance, Bhimachctri/a v. Ramctcharya (l). 
Unless there be an express text curtailing the adopted 
son’s right, he will be entitled to the same share as a 
natural born son, Joy Kishore Chowdhry v. Panchoo 
Baboo (2), Uma Sunken Moitro v. Kali Komul Mozum- 
dar (3), Kali Komul Mosumdar v. Uma Sunken 
Moitra (4), Birbhadra Bath v. Kalpitaru Panda (5), 
Padmakumari Debi v. Court o f TTardls (6). Dattaka 
Mimansa and Dattaka Ohandrika have no text cover- 
ing the present point, as they do not deal with a 
plurality of wives. B ighubanund Doss v. Sadhu 
Churn Doss (7) has been doubted in Baja v. Subba- 
raya (8) and Baramanund 'Mahanti v. Chowdhry 
Krishna Charayi Patnaik (9). In Hindu Law a 
special text forming an exception to a general text 
should be strictly construed, Gangu v. Chundra- 
bhagabai( 10), Anandi v. Hari Suba ( 11). As regards 
succession to collaterals, in the absence of an express 
text, the adopted and natural sou take equally, Surjo- 
kant Nundi v. Mohesh Chmider Dutt (12). 

Mr. Chakravarti, in reply. 

^Sanderson C. J. This is a suit by Hira Lal Bogla 
against his brother Gangadhar Bogla in which the 
plaintiff asks for a declaration that he and the defend- 
ant are entitled in equal shares to the property of 
Rani Mohori Bibee, a widow who had been the fourth 
wife of Raja Shew Bux Bogla, for administration and 
partition of Mohori Bibee’s estate and other incidental 

(1) (1909) I. L. E. 33 Bom. 452. (7) (1878) I. L. E. 4 Calc. 425. 

(2) (1879) 4 C. L. E. 538, 555. (8) (1883) I. L. R. 7 Mad. 253. 

(3) (1880) I. L. R. 6 Calc. 256. (9) (1884) 14 C. L. J. 183. 

(4) (1883) I. L. R. 10 Calc. 232 ; (10) (1907) I. L. R. 32 Bom. 275. 

L. R. 10 I. A. 138. ‘ (11) (1909) I. L. R. 33 Bom. 404. 

(5) (1905) 1 C. L. J. 388. (12) (1882) I. L. R. 9 Calc. 70. 

(6) (1881) I. L. R. 8 Calc. 302 ; 

L R. 8 I. A. 229. 
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relief. Tlie case raises the question whether the 
plaintiff, who was the adopted son of Raja Shew Bax 
Bogla and his first wife, is entitled to any (and if so 
what) share of the stridhan property of Raja Shew Bux 
Bogla’ s fourth wife in competition with the defendant 
who was the son of the Raja and his second wife. 

The details of the family tree are given in the judg- 
ment of Chi tty J. and 1 need not repeat them ; the only 
point which I need emphasize being that the fourth 
wife, whose property is in question, died without issue. 
It appears that a box of jewellery, alleged to be valu- 
able, which had been deposited in a bank by Mohori 
Bibee, constituted the main part of her estate. It was, 
however, alleged by the plaintiff, though denied by the 
defendant, that there was other property belonging 
to Mohori Bibee besides the jewellery, viz., certain 
hundis. 

The first of the issues raised was as follows : — 
Were the ornaments claimed in the plaint the separate 
stridhan property of Mohori Bibee, or did they belong 
to Raja Shew Bux Bogla F 

This issue has not yet been decided, 'and the result 
may be that if on the enquiry, which must be held 
hereafter, it turns out that the jewels in question were 
the property of the Raja and were not the separate 
stridhan of Mohori Bibee, the above-mentioned ques- 
tion would not arise ; for the jewels would pass under 
the Raja’s will to the defendant, and if there were no. 
other property of Mohori Bibee besides the jewellery,, 
then the discussion which we have had would become 
merely academical. 

It was not until some considerable time had been 
occupied in argument that the true position became 
clear to the Court, otherwise personally I should have 
been in favour of postponing the decision of this case 
until the above-mentioned enquiry had been held. 
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But in view of the fact that considerable time bad 
already been spent over the case, and that in one event 
the point will be material, we come to the conclusion 
that in the interests of the parties it would be best for 
us to give a decision at once. 

It is agreed that the family were governed by the 
Mitaksliara School of Hindu Law, but the learned 
counsel for the defendant urged that the Mitaksliara 
was uncertain or doubtful on the point in question 
and relied upon a passage in Manu — on the other hand 
it was argued for the plaintiff that the provisions of 
the Mitaksliara were clear and admitted of no doubt. 
The Mitaksliara in Chapter II, section 11, para. 9, pro- 
vides as follows: — “If a woman die without issue,’ 
that is, leaving no progeny, in other words, having no 
daughter, nor daughter’s daughter, nor daughter’s son 
nor son, nor son’s son, the woman’s property, as above 
described, shall be taken by her kinsmen, namely, her 
husband and the rest, as will be (forthwith) explained.” 
Paragraph 11 contains further provisions as to the 
succession of a woman dying without issue having 
regard to the different forms of marriage. This 
marriage, it was agreed, must be taken to be governed 
by one of the first named four modes in which event 
the whole property of a woman dying without issue 
as before stated belongs in the first place to her hus- 
band ; on failure of him it goes to the nearest kinsman 
( scwinda ). This is confirmed by paragraph 25. 

It was argued, however, on behalf of the defendant 
that these paragraphs do not apply to this case, 
because it was said that Mohori Bibee was not a 
woman who died without issue, and reliance is placed 
upon the text of Manu, which says that “ If among 
the wives of the same man one becomes mother of a 
son, Manu says that by that son all of them become 
mothers of male children,’' and inasmuch as Raja 
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Shew Bux’s second wife had a son, viz.,' the defendant 
Mohori Bibee, his fourth wife became a mother of 
male issue, and, therefore, did not die without issue. 
In other words the learned counsel’s first and main 
point was that the defendant succeeded as the direct 
issue of Mohori Bibee, and that the plaintiff, being 
merely an adopted son, did not take a share. 

In my judgment this argument ought not to 
prevail. 

Even if the text in Manu has reference to questions 
of inheritance, as to which there seems considerable 
doubt [see Annamirni Nachiar v. Forbes (1) and 
Bhimacharya v. Ramacharya (2)], in my judgment 
the provisions in the paragraphs in the Mitalrsliara, 
to which I have referred, are not uncertain or doubt- 
ful and they govern this case. An examination of 
the provisions of this section of the Mitakshara con- 
vinces me that the paragraphs, which are material to 
this case, viz., 9 and 11, refer to the case of a woman 
dying without issue in the ordinary meaning of the 
words, and that the fiction created by the above- 
mentioned text in Manu does not exclude the case 
from these provisions. 

Applying, therefore, the rules laid down, the pro- 
perty of Mohori Bibee on her death would have 
belonged to her husband if he had been alive ; but on 
failure of him, it goes to his nearest kinsmen sapindos. 

Both the plaintiff and defendant are sapindas of 
their father, but it was contended on behalf of the 
defendant that he was the nearest sapinda, and was 
superior to the plaintiff who was merely an adopted 
son. With this I do not agree : with respect to this 
matter I think that the rights of the plaintiff, the 
adopted son, are similar to those of the defendant, the 

(1) (1899) I. L. It 23 Mad. 1 ; (2 ) (1909) [. L. R. 33 Bom. 4.52. 460. 

L. It. 26 I A. 24iW 
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natural born son [see Joy Kishore Ohowdhry v. 
Panchoo Baboo (1), Padma Kumari Debt v. Court of 
Wards (2)] and that they both share in the property 
of Mohori Bibee as sapindas of their father. 

The next point taken on behalf of the defendant 
was that even if both the plaintiff and defendant 
came in as sapindas of their father, the rule which is 
applicable in certain cases, viz., that the adopted son 
takes one-fifth only, should be applied to this case, 
which is one of competition between a real and an 
adopted son. The rule upon such a point as this has 
been laid down by the Privy Council in Padma- 
kumari v. Court of Wards (2) as follows :--An adopted 
son occupies the same position in the family of the 
adopter as a natural born son except in a few instances 
which are accurately deli tied both in the Da t taka 
Chandrika and Dattaka Mimansa. 

Now there has been no text produced which exactly 
covers the case in question, but the learned counsel 
for the defendant relies on a passage in Mr. Sastri’s 
Hindu Law, 4tn Ed., p. 171, which refers to the Dattaka 
Chandrika. This authority apparently extends the 
above-mentioned rule to cases of partition between 
male descendants in the male line down to the great- 
grandson where there is competition between an adopt- 
ed and real descendant, and he arrives at that result 
by way of an analogy which might cover all cases in 
which there is such a competition. 

In my judgment, however, the proper course to 
adopt is to apply the rule laid down by this Court in 
the above-mentioned case, Joy Kishore Chowdhry v. 
Panchoo Baboo (1) and in the above-mentioned Privy 
Council decision(2), viz., that the rights of an adopted 
son unless curtailed by express texts, are in every 

(1) (1879) 4 0. L. R, 538, 555. (2) (1881) I. L. R. 8 Calc. 302 ; 

L. U. 8 I. A. 229. 
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respect similar to those of a natural son, and as there 
is no express text curtailing the rights of an adopted 
son who, like the plaintiff in this case, is claiming 
succession to a share of the property of his adopting 
father’s fourth wife, in my judgment, the plaintiff is 
entitled to share equally with the defendant. 

Since the judgment was written my attention has 
been drawn to the decision of the Privy Council in 
Nagindas Bhagwandas v. Bachoo Hurkissendas (1)» 
which was given on the 26th November, 1915, and 
the report of which has only recently reached this 
country. On the points which are material to this 
case, it confirms the conclusions I had arrived at. 

As to the argument of estoppel which was raised 
but not strongly urged, there is nothing in the sub- 
mission to arbitration or the award which, in my 
judgment, prevents the plaintiff from making the 
claim in this case. 

Finally the learned counsel for the defendant 
asked that the question whether Mohori Bibee had 
any property of her own should be tried by a learned 
Judge on the Original Side, and intimated that he 
would take this issue at the defendant’s risk. 

In my judgment it is desirable that this issue 
should be disposed of as soon as possible : if decided 
in one way, it will dispose of the whole case and this 
may save the parties further expense, and the best 
way of getting a decision on this issue will be to 
refer it for trial to a Judge on the Original Side. 

This appeal w T ill be dismissed with costs. The 
costs of the issue to be tried will be in the discretion 
of the learned Judge who tries it. 

Woodroffe J. I am opinion that the text of 
Manu, according to which the son of a man by one of 

(1) (1915) I. L. It. 40 Bom. 270 ; 20 0. W. N. 702. 
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his wives is as a son to all his wives who are thus all 
mothers, does not operate for the purpose of determin- 
ing the succession so as to make the appellant issue 
of Sreemutty Mohori Bibee. In my opinion the 
appellant is not entitled to claim as the son of that 
lady. It is unnecessary , then to consider whether 
this text should be construed to include also the 
plaintiff Hira Lai, who was an adopted son of Raja 
Shew Bux Bogla through his wife Soli Bibee, as well as 
Gangadhar his natural son through his second wife 
Mohori Bibee. But if the text were to be held appli- 
cable to establish the appellant’s contention that he 
by a fiction takes as son of the deceased which 
in fact he was not, then as neither the one nor the 
other are sons of Mohori Bibee in the natural sense of 
that term, I should in that case have seen no sufficient 
ground for distinguishing between the positions of 
the plaintiff and the defendant, and both plaintiff 
and defendant would be heirs' in equal shares. As, 
however, pointed out by Chanda varkar J. in Bhima - 
chary a v. Ramacharya (1 ), the text of Man u, on which 
learned counsel for the appellant relies, has been ex- 
plained in such a way as to imply that its application 
is of a limited character having no necessary reference 
to questions of inheritance. There are difficulties in 
applying that text in the way suggested by the appel- 
lant which the judgment of my brother Mookerjee 
explains. In my opinion, according to the Mitakshara 
text, both the appellant and respondent succeed to the 
stridhan of their step-mother as the sapindas of their 
father her husband, and the appellant does not come 
in as issue as he contends. For Hira Lai as the adopted 
son of Soli Bibee is the step-son of the deceased just 
as Gangadhar is. The question then arises whether, 
if both the plaintiff and defendant are entitled to 
(1) (1909)1. L. R. 33 Bom. 452. 460. 
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claim as scipindas of their father, in what shares do 
they take. For the appellant it is argued that in that 
case the plaintiff as adopted son is only entitled to 
one-fourth which, according to the decision of this 
Court, is one-fourth of that which the defendant gets 
or one-fifth to his four-fifths. The natural justice of 
the case favours equality of division, for Hira Lai on 
being adopted ceased to belong to his natural family 
and should not in the absence of any provision to 
that effect suffer by reason of the birth of the natural 
sons to the father by other wives than she who was 
associated in such adoption. Though in succession 
to the estate of a father the adopted son takes a lesser 
share than the natural born son, no authority has been 
cited which directly establishes such a rule in the 
present case of inheritance to stridhan where neither 
plaintiff nor defendant are the natural or adopted sons 
of the lady whose property is claimed and where no 
natural reason exists for distinguishing between 
their respective cases. On the other hand, both are 
sapindas , and as regards this sapinda relationship there 
is no difference between an adopted and natural son. 
The adopted son is his father’s sapinda as the natural 
son is. Both are then entitled as sapindas of their 
father the deceased’s husband. There is no competi- 
tion between them unless (as is not the case) there is any 
text which establishes a preferential claim in favour 
of the adopted son. As against this there is authority 
in favour of holding that the adopted son in general 
occupies the same position as a natural son. Thus in 
Joy Kishore Chowdhry v. Panchoo Baboo (1), it was 
held that the rights of an adopted son, unless contract- 
ed by express texts, are in every respect similar to 
those of a natural born son. There is. therefore, in my 
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(1) (1879) 4 C, L. It. 588, 555. 
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opinion, no ground for disturbing the decision of 
Chitty J. on this point. But in the absence of any 
special rule affecting the kind of succession before us, 
the plaintiff and defendant or adopted and natural step- 
sons of the deceased should take in equal shares. I 
hold, therefore, upon the fifth and sixth issues that the 5 

plaintiff is an heir of Mohori Bibee and that he is 
entitled to an equal share in her estate (whatever it 
may be) with the defendant. 

What that estate is, and in particular whether the 
ornaments claimed in the plaint were in fact the 
stridhan property of the deceased to which the above 
findings apply, is not here decided, for the facts are 
not before us nor any finding thereon. Mr. Chakra- 
varti, for the appellant, has contended that the deceased 
had no estate which the Court can administer and 
that he should have been permitted to lead evidence , 

as to this at the time so that an administration 
account might have been avoided. On the other hand, 
it is contended that the defendant has admitted that 
there is some estate, and therefore the question what 
that estate is will be determined under the prelimin- 
ary administration decree. I think that this matter 
should have been determined at the trial, for if it 
turned out that there was no property of the deceased 
the suit would have been dismissed, and if the amount 
of the estate had been shown to be trivial, the plaintiff 
might not have elected to take an administration 
decree. The Court should, therefore, first determine 
whether there is any estate of Sreemutty Mohori Bibee 
and only in the event of its finding in the affirma- 
tive make an administration decree. As regards issues 
3 and 4, the estoppel alleged is not in my opinion 
established, and no questiou has arisen in this appeal 
as to the learned Judge’s finding on the last or 
seventh issue. This disposes of all the issues raised. 

: ■ ' '| 
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In my opinion the appeal fails and should be dismissed 
with costs. 

Mgokerjee J. This appeal involves ail important 
question of Hindu Law of first impression, which may 
be formulated in these terms. A Hindu lady, governed 
by the Mitakshara School of Law, dies possessed of 
striclhan property ; the rival claimants to her estate 
are, respectively, an adopted son of her husband 
taken in conjunction with another wife, and a son 
of her husband born of the womb of a third wife; is 
the latter the preferential heir in competition with 
the former, or do they both succeed by right of inheri- 
tance; if so, do they take in equal or in unequal 
shares? This question has arisen in connection with 
the estate alleged to have been left by Rani Mohori 
Bibee, the widow of Raja Shew Bux Bogla of this 
city. The Raja successively took four wives. He 
had no son by his first wife, and consequently took 
a son in adoption in conjunction with her; that son is 
the plaintiff in these proceedings and is the respondent 
before us. After the death of his first wife, the Raja 
took a second wife, by whom he had a son, the defend- 
ant in these proceedings, and appellant before us. 
After the death of the second wife, the Raja took a 
third wife by whom he had a daughter ; we are not 
concerned with her in these proceedings. After the 
death of the third wife, the Raja took Mohori Bibee 
as his fourth wife ; the Raja subsequently died on the 
5th October, 1908, and about two years later, the Rani 
died on the 5th June, 1910. The appellant claims her 
whole estate, as her sole heir, and contends, in the 
alternative, that he is. entitled to at least a four- 
fifths share thereof. The respondent asserts, on the 
other hand, that he is entitled to a half share of the 
estate left by the co-wife of his adoptive mother. 
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Mr. Justice Chitty lias upheld this contention. The 
defendant has reiterated in this Court the objections 
unsuccessfully urged on his behalf before the trial 
Judge, and his claim has been sought to be sustained 
by reference to texts of Mann (IX, 183) and Yajna- 
valkva (II, 117, 145). Indeed, no reference was made 
to the Mitakshara by the counsel for the appellant till 
his attention was drawn thereto by the Court. It is, 
consequently, desirable to emphasise the cardinal rule 
enunciated by Sir James Colvile in Collector of Ma- 
dura v. Moottoo Ramalinga Sathupathy (1). namely, 
that the duty of an European Judge who is under the 
obligation to administer Hindu Law, is not so much 
to enquire whether a disputed doctrine is fairly 
deducible from the earliest authorities, as to ascertain 
whether it has been received by the particular school 
which governs the district with which he has to deal 
and has there been sanctioned by usage, for, under the 
Hindu system of law, clear proof of usage will out- 
weigh the written text of the law. The parties to 
this litigation are admittedly governed by the Benares 
School of the Mitakshara Law, and we must conse- 
quently turn in the first place to the Mitakshara, 
which, in the words of Sir James Colvile, is univer- 
sally accepted by all the schools, except that of 
Bengal, as of the highest authority, and which, in 
Bengal, is received also as of high authority, yielding 
only to the Dayabhaga in those points where they 
differ. 

Section XI of the second chapter of the Mitakshara, 
as translated by Colebrooke, treats of the separate 
property of a woman. The first eight paragraphs 
embody an exposition of the nature of stridhan. The 
author next propounds the distribution of stridhan 
on the oasis of the text of Yajnavalkya (II, 145), “ her 
(1) (1-868) 12 Moo. I. A. 397, 436. 
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kinsmen take it, if she die without issue;’ Paragraph 19*6 
'9 lays down that if a woman die without issue, that gu.ngadhar 
is, leaving no progeny, that is, having no daugli- Bogi.a 
ter, nor daughter’s daughter, nor daughter’s son, hiba'lal 
aor son’s son, the woman’s property shall be Bogla. 

taken by her kinsmen, namely, her husband and mookebjeb 
and the rest. Paragraphs 10 and 11 distinguish J ‘ 

different heirs according to the diversity of the 
marriage ceremonies ; it is there laid down that in 
any of the four approved modes of marriage, the 
property belongs, in the first place, to her husband ; 
on failure of him, it goes to his nearest kinsmen 
{sapindas). Vijnaneswara then proceeds, in paragraph 
12, to consider the case of the woman who leaves 
progeny, i.e., has issue, and, in the six following- 
paragraphs, defines the order of succession of daugh- 
ters and their descendants. We next come to para- 
graph 19 : “ If there be no grandsons in the female 
- line, sons take the property ; for it has been already 
declared ‘ the male issue succeeds in their default ’ 
(Yajnavalkya II, 118). Manu (IX, 192) likewise 
shows the right of sons as well as of daughters to 
their mother’s effects : ‘ When the mother is dead, 
let all the uterine brothers and the uterine sisters 
equally divide the maternal estate.’” Paragraph 20 
interprets this to mean that brothers and sisters do not 
succeed together, but that one class excludes the other.. 
Paragraph 21 follows with an explicit statement that 
the whole blood is mentioned to exclude the half blood. 
Paragraphs 22 and 23 deal with the exceptional case of 
the daughter of a rival wife of a superior class, who- 
takes the property of a childless step-mother of an 
inferior class. Paragraph 24 treats of grandsons 
who, on failure of sons, inherit the wealth of their 
paternal grandmother. Paragraph 25 then lays down 
that, on failure of grandsons also, the husband and 
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other relatives succeed, and thus brings us back to 
the rule formulated in paragragh 9. The question 
consequently arises, whether the lady, whose estate 
forms the subject of controversy, died “ without issue ” 
within the meaning of paragraph 9, or “ left progeny ” 
within the meaning of paragraph 12. The appellant 
maintains the latter alternative, and in support of 
his contention relies upon the text of Mann (IX, 183) : 
“ if among ail the wives of one husband, one has a son, 
Manu declares them all to be mothers of male children 
through that sou.” The argument is founded on tills 
text, that if one of the several wives of a person 
gives birth to a son, all the wives become the mothers 
of such son, who thereupon becomes entitled to 
succeed by inheritance to the wealth of all the 
wives of his father, as if he were their son within 
the meaning of the text of the Mitakshara. In 
my opinion, this process of reasoning is based on a 
manifest misapplication of the text of Manu. Kulluka 
Bhatta and Ragkabananda, two of the commentators 
of Manu (Mandalik’s edition, p. 1208), explain the 
purpose of this text; the former points out that 
an adoption by the childless wife is excluded in such 
a case ; the latter observes that this excludes levirate. 
This is also the view taken by Sarvaj nanarayana, 
another commentator of Manu. In this view, it is 
needless to consider whether the term tjMl in 
the text of Manu means qjfcg (mother of a 

naturally born son) as the commentator Nandana 
interprets it. It is sufficient for our present purpose 
to note that texts of the same import are found in 
other Institutes, which indicate that this fiction had 
a very restricted application. Thus, Vishnu (XV, 41) 
ordains that “amongst wives of one husband also, the 
son of one is the son of all ; ” this is asserted to show 
that such son must present funeral oblations to all the 
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wives of liis father after their death (S. B. E., Vol. VII, 
65). To the same effect is the ordinance of Vasislitha 
(XVII, i 1) : “if among many wives of one husband, 
one have a son, they all have offspring through that 
son ; thus says the Veda.” This has no reference to 
the right of succession of the son to the wealth of the 
wives of his father (S. B. E., Vol. XIV, p. 85). The 
context where the text mentioned occurs in Manu 
makes it reasonably plain that it has no reference 
to the question now under consideration. The text 
which immediately precedes declares as follows : “ if 
among brothers, sprung from one father, one have a 
son, Manu has declared them all to have male offspring 
through that son.” This is quoted in the Mitakshara 
(Chapter I, section 11, paragraph 36) and is explained 
by Vijnaneswara as intended to forbid the adoption of 
others, if a brother’s son can possibly be adopted, but 
not intended to declare him as the son of his uncle. 
It may be observed here parenthetically that the 
Judicial Committee have ruled that not only does not 
this text invalidate an adoption in such circumstances, 
but that all texts which prescribe the preferential 
adoption of the son of a brother of a whole blood 
are merely binding upon the consciences of pious 
Hindus and do not possess the imperative force of 
laws, Wooma Daee v. Gokoolanund Dass (1). I feel 
no doubt that a similarly restricted interpretation 
should be adopted in the ease of the text whereon 
the appellant relies, and this view is plainly indicated 
by the Judicial Committee in Annapurni Nachiar 
v. Forbes (2) where this very text of Manu is quoted 
and its scope and purpose explained as follows •. “ We 
must suppose that all take the spiritual benefits of 
male issue; but the law is clear that for the purpose of 
U) (1878) I. L. It. 3 Calc. 587. (2) (1399) I. L. B. 23 Mad. L; 
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inheritance, the natural mothers and fathers respective- 
ly are preferred.” If the contention of the appellant 
were to prevail, whenever a son is born of the womb of 
one of the wives of a person, all his wives would stand 
in the position of mothers to the boy and would be 
entitled to succeed to him equally by right of inheri- 
tance ; for it would be obviously illogical to hold that 
the ladies become his mothers, but he does not become 
their son. Yet it was ruled by a Full Bench of this 
Court in Lala Joti Lal v. Duranikower (1), that 
according to the Mitakshara, in a divided family, a 
step-mother cannot succeed to the estate of her step- 
son; and this exposition of the law has been accepted 
as correct for over half a century. 

Further, it is plain that the argument of the ap- 
pellant involves an Atideca upon an Aticleca, that is, 
a fiction upon a fiction, or a remote analogy on a remote 
analogy ; the adopted son would by a fiction be a real 
son of the adopter, and, then, by another fiction, a 
real son, not only of the adoptive mother, but of all the 
other wives of the adoptive father ; a train of reasoning- 
most repugnant to a Hindu jurist. We may also add 
that the contention of the appellant is not supported 
by the decisions in Manilal Bewaclat v. Bai Rewa (2), 
Mahadic G-anu v. Bayaji Sidu (3), and Bai Kesserbai 
v. Hunsraj Morarji (4), where a co-widow was prefer- 
red to the husband’s brother and husband’s brother’s 
son as heiress to the stridhan of a Hindu widow who 
had died without issue ; nor is assistance derived from 
Bachha Jha v. Jugmon Jha (5), where, under the 
Mithila law, the husband’s brother’s son was prefer- 
red to the sister’s son. We have been pressed, however, 
with the opinion of commentators on the Institutes of 

tl) (1864) B. L. R. (F. B.) 67 ; (3) (1893) I. L. R. 19 Bom. 239. 

W. R. (F. B.) 173. (4) (1906) I. L. R. 30 Bom: 431. 

(2) (1892) l.L. R. 17 Bom 758. (5) (1885) I. L. R. 12 Gale. 348. 
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Yajnavalkya as also on the Mitakshara, hut, in nay isi6 
opinion, they do not support the contention of the qasgadhae 
appellant that in paragraph 19 of section XI of Chap- Bogla 
ter II of the Mitakshara the term sou includes the Hntl Lal 
son of a rival wife. 1 am not now concerned Bogla 
with the question, which may, perhaps, hereafter mookebjef 
arise, whether the term son includes a son taken J - 
by the woman in adoption in conjunction with or 
under an authority conferred by her husband. The 
only question for determination now is, whether the 
expression includes the son of a rival wife. In my 
opinion, the answer must be in the negative : the terms 
used by Yajnavalkya and Yijnaneswara, namely, 

5if%, and 3j^t}'9iUT make it clear that the text refers 
to the case where the woman dies “ without issue ” or 
“ leaves no progeny ” in the ordinary acceptation of 
those phrases. This is made clearer by the phrase 
used in paragraph 12, that is “ a woman 

who has given birth to child.” This is further empha- 
sised in paragraph 19, where reference is made to the 
text of Matin (IX, 192) which speaks expressly of 
uterine brothers and uterine sisters. It is inconceiv- 
able that Yijnaneswara should have used the expres- 
sions he did in paragraphs 9, 12 and 19 or referred to 
the text of Mann (IX, 182), if he had intended to import 
into the term son a secondary sense of step-son. Why 
should we impute to Yijnaneswara a manifest violation 
of an elementary rule of interpretation, namely, that 
he uses the same word in. two different senses in the 
course of the same discussion [Dattaka Mimansa II, 35 ; 
Yyavahara Mayukha, Oh. I, Sec. I, 11-15 , Dayabhaga, 

Ch. Ill, Sec. II, pi. 30, which furnish iliuftrations 
of the Arthaikatva Axiom, to a word or sentence 
occurring at one and the same place, a double meaning 
should not be attached (tm^f^cr* Jraraftf]; 

for let it not be overlooked that although in the trans- 
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lafcion by Colebrooke, the text of the Mitakshara is 
divided into distinct paragraphs, in the original the 
passage appears as one continuous and unbroken dis- 
cussion. Reference has been made to Subodhini 
(Setlur’s Ed., pp. 848-853), the Balambhatti (Setlur’s Ed., 
p. 853, 1. 9) (both commentaries on the Mitakshara), 
the Viramitrodaya (Ch. V, Pt. II, section 14), Apararka 
(Anandasrama Ed., Yol. II, 754), Vivada Ratnakara 
(Ch. X.) and Kamalakara (Baroda Ed., p. 462); 
Dwarkanath Ray v. Sarat Chandra Singh (1). 
These do not support the contention that the term 
“son” in paragraph 19 includes the son of a rival 
wife, though some of them, for instance, the Vira- 
mitrodaya apparently treats the son of a rival wife 
as a preferential heir to the husband. I am not now 
concerned with the question, whether the son of a 
rival wife can be squeezed in between the son and the 
husband and thus allowed to break through the compact 
line of heirs enumerated in the Mitakshara in para- 
graphs 20-24, but I may state that I do not at present 
see any plausible answer to, much less any valid 
criticism on, the view expounded by Chanda varkar J. 
in Bhimacharyya v. Ramcharayya (2). That view 
is supported by a number of commentators, amoDgst 
others by Apararka (Vol. II, p. 754) and Kamalakar 
(p. 462). I hold accordingly that neither the appellant 
nor the respondent is qualified as son, to take by 
inheritance the estate of their step-mother who died 
without issue and left no progeny. It follows neces- 
sarily that her estate, upon her death, has devolved 
upon the sapindas of her husband in accordance with 
paragraph 25 read with paragraphs 9 and II of Ch. 
II, section 11, of the Mitakshara. The appellant and 
the respondent are incontestably sapindas of their 

(i) (1911) 15 C. W. N. 1038. (2) (1909) I. L. E. 33 Bom. 452. 
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father in the same degree, and consequently they 
have jointly inherited the estate of their step-mother. 

The question then arises for consideration, whether 
the plaintiff and the defendant are entitled to the 
estate in equal halves or whether the respondent as 
the adopted son of his father is in a position of relative 
disadvantage. The appellant affirms the latter alter- 
native and relies upon the well-known text of Vasistha : 

if after he has been adopted, a legitimate son be 
born, then the dattaka shall obtain a fourth share.” 
This is of no assistance to the appellant ; for the 
context shows that the text of Vasistha refers only to 
the estate of the adoptive father (Vasistha XV, 1-9, 
S. B. E. Vol. XIV, p. 76). I am not unmindful that the 
principle has been extended to other cases (Dattaka 
Mimansa X, 1; Dattaka Chandrika II, 11, V. 17), 
but there is no text directly applicable to the con- 
tingency before us. On the other hand, we have the 
text of Vriddha Gautama cited in the Dattaka Mimansa 
(V, 13) which says that an adopted son endowed with 
excellent qualities and an after-born son are equal 
sharers. Of similar significance is the qualification 
formulated by Vasistha himself (XV, 10), “ provided 
he be not engaged in rites procuring prosperity” 
which Krishna Pandit, interprets as indicating that in 
this case the estate is to be divided equally between 
the legitimate son and the adopted son ; the interpreta- 
tion adopted by the author of the Dattaka Chandrika 
(V, 17-18) is obviously forced, and, if one may say so 
without impropriety, erroneous. There is thus plain 
indication that even in archaic times, the rule was 
deemed harsh and an endeavour was made to restrict 
its operation. Consequently, we should not extend its 
application to cases, nor only not comprised strictly 
within its letter, but undoubtedly beyond its true 
spirit ; in this connection we may bear in mind that 
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Hindu jurists, quite as much as English jurist's [Ebbs 
v. Boulnois (I)], recognise the well-known canon of 
interpretation that a special text or statute forming 
an exception to a general text or statute should be 
construed strictly and applied only to the cases falling 
clearly within it; the Mitakshara itself recognises the 
principle that where an exception exists to a general 
rule, the exception should be confined within the 
strictest limits so as not to encroach unduly upon the 
general rule [ Gangu v. Chandra bhaga bai (2), Anandi 
v. Hari Suba (3), Dattaka Chandrika, section Y, 27, 
Mitakshara on Prayaschitta, Ed. Moghe, p. 292 . 
srra<sr tnprt i mrfW m grafter* I That the 

rule is not of universal application is clear from the 
decision in Surjokant Nimdi v. Mohesh C hander Dutt 
Mozoomdar (4), where an adopted son of one daughter 
and the legitimate son of another daughter were held 
to be equal sharers in the estate of their maternal 
grandfather. The only case where the rule has been 
applied, though it is not covered expressly by the 
text of Vasistha, is Raghubamind Doss v. S idhu 
Churn Doss >5), where partition was sought amongst 
the members of a joint Mitakshara family com- 
posed of the adopted son of one brother and the 
legitimate sons of the two other brothers. The 
correctness of this decision, which Ls in conflict with 
Tara Mohun Bhattacharjee v. Kripa Moi/ee Debut (6) 
and Dinonath Mukerji v. Copal churn Mukerji (7). was 
doubted in Baramanand Mahanti v. Chowdhry 
Krishna Charan Patnaik (8), Birabhadra R ith v. 
Kalpataru Panda (9) and Raja v. Subha Raija (10). 

(1) (1875) L.R. 10 Oli. App. 479, 484. (6) (1.868) 9 W. K. 423. 

(2) (1907) I. L. R. 32 Bom. 275. (7) (1881) 8 C. L. R. 57 ; 

(3) (1909) I.L. R. 33 Bum. 404, 409. 9 C. L. R. 377. 

(4) (1882) I. L, R. 9 Calc. 70. (8) (1884) 14 C. L J. 183. 

(5) (1878) I. L. R. 4 Calc. 425. (9) (1905) 1 C. L. J. 383. 

(10) (1833) I. L. R. 7 Mad. 253. 
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It was, however, recently followed by the Bombay 1916 
High Court in Bachoo Harkisonchs v. Nagindas gangadhab 
Bhagwandas (1). On appeal to the Privy Council) Bogla 
the decision of the Bombay High Coart lias been hiba Lal 
reversed and the view adopted by this Court in Bogla. 
Raghubanund Boss v. Sadhu Churn Doss ( 2 ) definitely Mookerjee 
overruled by a judgment which has been received in J ' 
this country since the present judgment was compos- 
ed, Nagindas v. Bachoo (3). The position then is 
that there is neither authority nor principle which 
can be successfully invoked by the appellant in 
support of his contention that the estate of his step- 
mother should be unequally divided as between 
himself (the real son of his father) and the respondent 
(the adopted son of his father). We are consequently 
thrown back upon the fundamental position, recognised 
in a long series of decisions, that the adopted son 
becomes for all purposes the son of the father by adop- 
tion and occupies the same position in the family of 
the adopter as a natural born son, except in a few 
instances which are accurately defined in the Dattaka 
Chandrika and the Dattaka Mimansa, Sumbhu 
Chunder Chowdhry v. Naraini Dihesli (4), Padma- 
kumari Debi v. Court of Wards (5), Kad Komul 
Mosumdar v. Umasunker Moitra (6), U mas linker 
Moitro v. Kali Komul Mosumdar (7), Joykishor.e 
Chowdhry v. Panchoo Baboo (8), Anandi v. Hari 
Suba (9), Maharajah Juggernath Sahaie v. Musst. 

Mukhun Koonwur (10), Teencouree Chatterjee v. 

Dinonath Banerjee (11), Radhaprasad Mullick v. 


Dinonath Banerjee (11), 

(1) (1914) 16 Bom. L. R. 263. 

(2) (1878) I. L. R. 4 Calc. 425. 

(3) (1915) I. L. R. 40 Bom. 270 ; 

L. R. 43 I. A. 56. 

(4) (1835) 3 Kuapp 55. 

(5) (1881) I. L. R. 8 Gab. 302 ; 

L. R. 81. A. 229. 


(6) (1883) I. L. R. 10 Calc-. 232. 

(7) (1880) 1. L. R. 6 Calc. 253. 

(8) (1879) 4 C. L. R. 538. 

(9) (1 909) I. L. R. 33 Bom. 404. 

(10) (1865) 3 W. R. 24. 

(11) (1865) 3 W. R. 49. 
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Raneemani Dassee (Ij, Narasamnal v. Balarama- 
charlti (2), Anrvipurni Nachiar v. Collector of 
Tinnevelly (3). The only point for consideration then 
is whether there is any text applicable to the pre- 
sent case which reduces the share of the adopted 
son. I have not been able to trace any text expressly 
applicable, nor can I find any which even by implica- 
tion supports the contention of the appellant. I am 
not unmindful that in Ch. II, section XI, paragraph 9, 
of the Mitakshara, the property goes to the kinsmen of 
the woman, namely, hex husband and the rest, and in 
paragraph 11, on the failure of the husband, it goes to 
his sapindas. In my opinion, this does not show that 
the property descends as if it belonged to the husband ; 
the only effect of the two paragraphs is to determi ne 
the heir to the woman by application of the test of 
sapindaship with her husband. It. follows accordingly 
that the respondent takes the same share in the estate 
of her step-mother as he would have done if he had 
been a real and not the adopted son of his father. I 
hold finally that Mr. Justice Chitty correctly decided 
both the points in the case. 

As regards the question of estoppel, there is nothing 
in the arbitration proceedings which debars the res- 
pondent from contesting the claim of the appellant, 
and the point which indeed was not seriously pressed 
does not require elaborate investigation. 

I agree with the Chief Justice and Mr. Justice 
Woodroffe in the directions they propose to give with 
regard to the costs and the further trial, of the suit. 

Appeal dismissed. 

Attorney for the appdlant : S. O.Sen. 

Attorney for the respondent : P. V. Sen. 

J. c. 

(1) (1906) I. L. R. 33 Calc. 947. (2) (1863) 1 Mai H. C. 420. 

(3) (1895) I. L. R. 18 Mad. 277. 
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APPELLATE CIVIL. 


Before D. Chatter jee and Beacheroft JJ. 

A NAN DA KUMAR BHATTACHARJEE 1916 

V . Jan. 31. 

SECRETARY OF STATE FOR INDIA.* 

Assessment — Sovereign light — Limitation — Resumption — Rigkt of Govern- 
ment to assess revenue on land alleged to he lakheraj — Divesting of such 
right , effect of — Bengal Regulation (II of 1 SOS) s. 2, $ub-s. 2 — A ssarn 
Regulation (I of IS S6) s. 2 S, provisos 2 and 4 — Legislation , ivhen re- 
trospective. 

Though the Government’s right to assess land revenue is a sovereign 
right and lienee not subject to the Statute of Limitation under ordinary 
circumstances, there is nothing to prevent the Government from divesting 
itself of such right by making regulations for assessment and collection 
of revenue which might under certain circumstances give exemption from 
assessment of land revenue. 

Boddupalli Jagawiadham v. The Secretary of State for India (1) distin - 
guished. 

The effect of proviso 4 to s. 28 of the Assam Regulation (I of 1886) 
which is based on s. 2 of the Bergal Regulation (II of 1805), is to 
exempt land from assessment if the owner can prove 60 years’ possession 
of it without payment of any revenue during that period and thus to 
introduce the rule of 60 years’ limitation. Proviso 2 of that Regulation 
merely authorises assessment of lands excepted from the Permanent Settle- 
ment if they do not fall under any of the saving clauses. 

A statute is not retrospective simply because a part of the requisites, 
for its action is drawn from a time antecedent to its passing. 

Qu'en v. St. Mary, Whitechapel (2) followed. 

* Appeal from Appellate Decree No. 3695 of 1913 against the decree of 
P. K. Chatterji, Additional District Judge of Sylhet, dated July 10, 1913, 
affirming the decree of Kailash Chandra Sen, Subordinate Judge of Sylhet., 
dated May 25, 1912. 

(1) (1903) I. L. R. 27 Mad. 16. (2) (1848) 12 Q. B. 120. 
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Second Appeal by Ananda Kumar Blmttacharjee, 
the plaintiff. 

This appeal arose out of a suit brought against the 
present defendant to have it declared that a plot of 
land which originally formed a tank, situated in 
perghana Baniachong in Sylhet, appertained to the 
plaintiff’s rent-free grant and as such was not liable 
to be assessed for land-revenue by the Government. 
The plaintiff alleged that his predecessors had 
been in possession of this plot of land as a part of 
their nishkar property, from before 1793 ; that the 
Government never realised any rent nor did they 
ever assess it with any revenue ; that though it 
was measured in 1839-40 for purposes of revenue, it 
was released on the plaintiff’s predecessors proving 
their claim; that in the thakbusi proceedings the 
Government’s maliki right over the land was dis- 
allowed and that in any case the Government’s right 
to assess had been extinguished under proviso 4 of 
s. 28 of the Assam Land and Revenue. Regulation of 
1886 by the plaintiff’s uninterrupted user of the land 
for more than 60 years without payment of any re- 
venue. The defendant, on the other hand, contended 
that as a matter of fact the Government did assert 
its right to assess the land with revenue in the re- 
sumption suit No. 4496 of 1842, the result of the suit 
being a decree in favour of the Government declaring 
the alleged lakheraj title of the present plaintiff’s pre- 
decessor to be an invalid one ; that the land was 
measured, but though the neighbouring homestead 
lands were assessed, this particular plot was left out 
because it then formed a tank ; that no length of 
possession could bar the paramount right of the 
Government to assess land-revenue, and that the 
Statute of Limitation had no application to such a 
light of the Government. Both the lower Courts 
dismissed the plaintiff’s claim. 
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Bobu Bijyin Behary Ghose (with him Bahu Broja- 
lal Ghakrovarti), for the appellant, contended that 
proviso 4, s. 28 of the Assam Land and Revenue Regu- 
lation of 1886 clearly introduced a rule of limitation 
with regard to the exercise by the Government of its 
right to assess land revenue fixing the period at 60 
years and that the plaintiff had proved adverse posses- 
sion for upwards of 60 years. It is true that the 
Government's right to assess revenue is a sovereign 
right, but there is nothing to prevent it from divesting 
itself of such a right. The Assam Land and Revenue 
Regulation of 1886 was based upon the Bengal Regula- 
tion II of 1805, sub-section 2 of section 2 of the latter 
regulation being to the effect that alt claims of the 
Government for assessment of land must he preferred 
at any time within 60 years from and after the origin 
of the cause of action. Proviso 2 of the present Regu- 
lation is not inconsistent with proviso 4 as the former 
merely authorises assessment of lands excepted from 
the Permanent Settlement unless they fall under one 
of the excepting clauses. Proviso 4 is only one such 
excepting clause. The application of tire Regulation 
to this case will not amount to giving it a retrospec- 
tive effect as the proviso merely operates on the state 
of things that it finds existing on its promulgation, 
Queen v. St. Mary, W hitechapel (1). 

The Advocate-General (Mr. G. H. B. Ken-rick, 
K. C.) (with him Babu Bam Charan Mitra, Senior 
Government Pleader ), for the respondent, relied on 
Boddupalli Jagannadham v. The Secretary of Slate 
(2). The Government’s right to assess land-revenue 
was a sovereign right and no length of possession can 
bar the permanent right of the Government to assess, 
the Statute of Limitation having no application to such 
rights. The application of the Assam Land and 
(1) (1848) 12 Q. 13. 120. (2) (1903) I. L. I!. 27 Mad. 16. 
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Revenue Regulation o! 1886 to the present case will 
amount to giving it a retrospective effect. All legisla- 
tion is to be considered prospective unless anything 
to the contrary is expressly or impliedly provided. 
No such provision is to be found in the Regulation. 

Cur. adv. vult. 

D. CHATTEKJEE J. This was a suit for a declara- 
tion that the plaintiff had a revenue-free title to the 
property in suit and the defendant, the Secretary of 
State, had no right to assess revenue upon it. Both the 
Courts below have dismissed the suit and the plaintiff 
appeals mainly on the grounds (i) that there is no evi- 
dence of any resumption decree having been passed in 
favour of the Government in 1812, and the findings 
based on the existence of such a decree are bad; (ii) 
that assuming that there was such a decree or a re- 
sumption by the Revenue authorities, no action having- 
been taken upon the same for more than 60 years the 
right of the Government is barred ; (iii) that the plai nt- 
iff having held the property without payment of 
revenue for more than 60 years, no assessment can be 
made by reason of clause (4) of the proviso to section 
28 of the Assam Land and Revenue Regulation I of 
1886. 

Before discussing these points, I may shortly state 
the facts that are admitted or found. The disputed 
property, which was formerly a tank and has now 
silted up, was owned by certain Mahomedans who in 
1806 sold it to the ancestor of the plaintiff; the deed 
of sale does not state that the property was lakheraj 
and there is no documentary evidence of a grant in 
lakheraj right. The defendant admits that Kasha 
Beniachong, the melial in which the tl isputed property 
is situate, was excepted from the Permanent Settle- 
ment in 1793 as the then holders of the same claimed a 
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lakheraj right. The plaintiff admits that there was a 
measurement in 1839-40 with a view to resumption. 
The defendant says there was a resumption suit in 
1842 which was decided in favour of G-overnment. 
Neither the decree nor an attested copy of the same is 
forthcoming, but there are recitals of a resumption 
case 'and decree in a number of papers including a 
kabuliat by the father of the plaintiff, but not in re- 
spect of the disputed land. These documents make out 
a resumption of the Mahal in 1842, but it does not 
necessarily follow from that that the disputed land 
was included in the resumption. Nest in point of 
time is the Thakbust proceeding Ex. 3 produced and 
proved by the plaintiff. Under the heading number 
Touji and name of Mahal we find the entry “ Non- 
settled resumed Mahal,’' and under the heading “ the 
Mahals which have been enclosed by boundaries or 
plotted ” we find No. 170 the disputed property, and 
under the heading of “ Remarks ” we find that the 
name of the Government was originally recorded as 
the owner in .possession, but was removed on the objec- 
tion of the plaintiff’s ancestor whose name w 7 as 
recorded instead. It is contended by the learned 
Advocate-General that this document being filed by 
the plaintiff it operates as an admission of the title of 
the Government in 1861. I do not see how this may 
be. The description of the Mahal as a resumed Mahal 
was made by the Thak authorities, and not by the 
plaintiff or his ancestor. It was not the business of 
the Thak authorities to decide whether a particular 
piece of land was resumed or not ; they took the name 
as it was given by the Government Revenue author- 
ities who succeeded in getting an entry as owner in 
possession, but that entry was expunged on objection 
by the plaintiff’s ancestor. The enclosing by bound- 
aries of the disputed plot also does not show that it 
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was resumed, for lakheraj lands were as a matter of 
fact enclosed by boundaries during the Tliak. Even 
if tlie description of the Mahal as resumed Mahal, 
could apply to the disputed plot, there is nothing in 
this to show that it was resumed under a decree of the 
Ci vil Court. This is all the e vidence that we have of a 
resumption decree as it is called. I do not see my 
way to adopt this view and I think the appellant is 
right in contending that there is no evidence of a 
resumption decree in 1842 in respect of the disputed 
land. 

There was, however, admittedly an attempt at re- 
sumption. The resumption chitta is clear evidence 
of that and we may take it there was a resumption by 
the Revenue authorities, i.e to say a decision by the 
Revenue Board that the land was assessable to revenue. 
Section 21, clause (4), Regulation II of 1819 provides 
tbat upon such a decision by tlie Board the duty of the 
Collector would be to make an assessment after notice 
to parties, see also section 28, Regulation II of 1819. 
There is no provision in this Regulation as to the time 
within which this assessment was to be made. Now 
this Regulation was modified by section 10 of Regula- 
tion III of 1828 which directed the assessment to be 
made at once and that if the owner declined to pay he 
must be dispossessed. In the present case there was 
no immediate assessment and the owner was allowed to 
continue in possession. It is said that this was so 
because the land was a tank and unfit for settlement. 
The learned Judge says this is clear from Exs. Y & T. 
I do not see how this is so. Ex. T describes No. 2532 
as a tank and gives its boundaries and Ex. V does not 
mention 2532 at all. If Ex. T shows anything it 
shows that the property was a tank which would 
ordinarily be more valuable than waste land. Then 
again, the learned Judge says the possession of the 
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plaintiff was permissive, but that was never the case 
of the defendant who only said that no assessment was 
made of tanks, go-paths and waste lands as unfit for 
settlement and as no one applied for them. The find- 
ing of the character of plaintiff’s possession therefore 
is against the case of the defendant and is an inference 
which, as far as I can see, is uot supported by evidence. 
On the other hand, if the defendant had a right to dis- 
possess the plaintiff in 1842 and did not exercise its 
right the possession of the plaintiff became adverse 
to the defendant from that time. That possession 
continued for more than 60 years and the defend- 
ant’s right of recovery of possession is lost. It is 
said, however, that the right to assess revenue is 
a sovereign right and cannot be lost. Reliance is 
placed in support of this view on the case of Boddu- 
palli Jagannadham v. The Secretary of Slate (1). 
With great respect to the learned Judges I do not 
feel at all pressed by the opinion in that case in 
favour of a sovereign right of assessment. The parti- 
cular Madras Regulation XXV of 1802 which was 
the subject-matter of discussion expressly reserved the 
right of Government to continue or abolish exemp- 
tions from the payment of revenue and no question of 
prerogative was pertinent. The unreported case relied 
on by the learned Judges goes perhaps a little further, 
but there it was stated that “ no limitation is placed 
on the exercise of that right by any statute or law.” 
That was probably so in Madras. In Bengal, however, 
we find that there is such a statute. Sub-section (2) of 
section II of Regulation II of 1805 is to the effect that 
“ all claims on the part of the Government, whether 
for the assessment of land held exempt from the 
public revenue without legal and sufficient title to 
such exemption, or for the recovery of arrears of the 
(1) (1903) I. L. R. 27 Mad. 16. 
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public assessment, or for any other public right 
whatever (the judicial cognizance which may not have 
been otherwise limited by some special rule or provi- 
sion in force) shall be heard, tried and determined, 
if the same be regularly and duly preferred at any 
time within the period of 60 years from and after 
the origin of the cause of action.” 

The origin of the cause of action was in 1793 at the 
time of the Permanent Settlement when the predeces- 
sors in title of the plaintiff claimed a lakheraj title 
and the Government had to abstain from making a 
settlement. If the proceedings of 1842 declared the 
land liable to assessment the Collector should have 


proceeded to assess it at once, but he did not. Whether 
we count 60 years from 1793 or from 1842 the claim of 
the Government is barred. This disposes of the 
second question. 

The last question argued is that the assessment is 
barred by section 28 of Assam Regulation I of 1886. 
That section enacts that all land shall be liable to 


assessment except lands expressly exempted and lands 
for which a tax is levied under section 47 : “ provided 
that nothing in this section shall authorise the 
assessment of any land which has been held revenue- 
free for 60 years continuously, unless it is shown 
that the right so to hold it has ceased to exist.” 

The land in this case has been admittedly held 
revenue-free for more than 60 years and the Bengal 
Regulations under which assessments were previously 
made being repealed by this Regulation as to Assam, 
and the operation of this section being excluded by 
the said proviso, there would be no law under which 
the disputed land could be assessed. 

The learned Judge, however, thinks that to apply 
this section to the present case would be to give a 
restrospective effect to it and that 60 years have not 


! 

: ; f| 



981 


VOL. XLIII.] CALCUTTA SERIES. 

elapsed from 1886. It is true .that all legislation must 
be considered as prospective unless anything to the 
contrary is expressly or by necessary implication 
provided. But a statute is not retrospective simply 
because a part of the requisites for its action is drawn 
from a time antecedent to its passing. See Queen v. 
St. Mary , Whitechapel (1). If the proviso is con- 
sidered to be an enacting part of the section, which it 
apparently is not, it operates on the state of things 
that it finds existing on its promulgation. If it finds 
that a particular piece of land answers to the descrip- 
tion contained in its wording it operates by excluding 
it from the operation of the enacting part. 

But the matter may be looked at from another 
point of view. The proviso excepts a particular class 
of lands from the operation of the enacting part of the 
section. The enacting part therefore does not apply 
and no retrospective effect is given to any enactment. 

In the next place, it may be said that it does not 
take away or aflect any vested right, it declares what 
the legal position of these lands was at its passing. 
The limitation regulation had burred the right of 
assessment in such cases and it was thought proper to 
add this proviso just for the purpose of preventing 
misconception and dispute. 

The second clause to the proviso might at first 
sight appear to authorise the assessment of the dis- 
puted lands as excepted from the Permanent Settle- 
ment. 

In construing that clause, however, it must be 
remembered that the Regulation was originally passed 
for the Province of Assam, where the Permanent 
Settlement came very much later where it did come, 
and in many places it has not come even now, so that 
it cannot be said that the assessment of lands excepted 
(1) (1848) 12 Q. B. 120. 
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TJiG from the Permanent Settlement in 1793 was contem- 

AiusiiA Plated in 1886 after more than 93 years. Clause No. 2 
Kumar of the proviso, therefore, would authorise the assess- 
chabjeb meat of lands excepted from the Permanent Settlement 
Secretary ^ they were not saved by any of the other excepting 
or State clauses of the proviso, and in the present case clause 4 
fo r Ind ia. ] ias saved them. 

Chattekjbe In this view of the case, I would allow the appeal 
J ' and decree the suit with costs in all Courts in the 
following manner: that it be declared that the disputed 
land is not liable to be assessed with revenue and the 
Secretary of State be enjoined not to realise the sum 
claimed in the notice of December, 1908. If the 
amount has been realised it will be refunded to the 
plaintiff. 

Beachcroft J. As regards the first point argued 
on behalf of the appellant, I am not prepared to 
say that there is no evidence that the land was resumed 
in 1812. There is no doubt that there was evidence 
before the learned Judge that resumption proceedings 
were taken in respect of the whole of Baniachong, in 
which area was included the subject-matter of dispute, 
and that this particular piece of lau I, then a tank, 
figured in the resumption chitta. Then the learned 
Judge says “ the Rubokari (Ex.V) shows besides that 
the plaintiff or his father preferred no objection with 
regard to the disputed tank.” It has not been suggest- 
ed that this is an incorrect statement of the contents 
of the exhibit, nor has it been taken as a ground of 
appeal that the learned Judge has in this passage 
misstated the evidence. An extract from this exhibit 
has been printed. It mentions that objections were 
made in respect of some lands. But the whole exhibit 
has not been placed before us, and though in the 
portion printed there is no mention of this particular 
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plot, there is no reason to suppose that the portion 
not printed, to some passage in which the learned 
Judge presumably refers, does not beat out his state- 
ment of their contents. 

It was urged that as under section 65 of the 
Evidence Act the only secondary evidence admissible 
of the contents of a public document is a certified copy, 
there was no evidence of the contents of the resump- 
tion decree. But that rule is obviously subject to the 
rule that when the original has been destroyed or lost 
any secondary evidence may be given. 

• The appeal must, however, in my opinion, succeed 
on the ground that the assessment complained of is 
barred by section 28 of the Assam Land and Revenue 
Regulation, 1886. It is argued for the respondent that 
the right of Government to assess land-revenue which, 
as is pointed out in the preambles to Regulations 
XIX and XXXVII of 1793, is based on the ancient law 
of the country, can never be barred. As to the 
position stated in those general terms, it is not neces- 
sary to express an opinion. For it is clear that 
Government can divest itself of the right to assess 
revenue and can make such regulations for the 
guidance of its officers as will have the same practical 
result as a renunciation of the right to assess revenue. 
Now, the Assam Land and Revenue Regulation has 
repealed the Bengal Regulations, so far as they apply to 
territories to which the Regulation has been extended, 
so the only provisions for assessment of land-revenue 
extant in Sylhet are those to be found in the Regula- 
tion itself. Section 28 provides that all land shall 
be deemed liable to be assessed to revenue, subject 
io exceptions in favour of two classes of land, and 
subject also to certain provisos. Exemption is 
claimed under the 4th proviso which declares that 
nothing in the section shall “ authorise the assessment 
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1916 of any land which has been held revenue-free for 
“ 1A HO years continuously unless it is shown that the 
Kumar right so to. hold has ceased to exist.” The learned 
charjee Advocate-General argued that the words " held 
® i’evenue-free ” meant so held “ as of right,” but he was 

SECRETARY , .... 

of state not prepared to argue that they could not mean 
yo u Ind ia. mere iy held without payment of revenue/’ apart 
Beachoroft from any question of the right so to hold the land. 

J ' I think that if the former meaning had been intended 
it would have been expressed in definite terms, and 
that the meaning to be attached to the words is the 
alternative one suggested. The proviso then would 
seem intended to reproduce the rule of 60 years’ limit- 
ation provided by section 2 of Regulation If of 1805. 
It is also definitely enacted that the proviso is made 
inapplicable if it be shown in the case of land so held 
that the right so to hold it has ceased to exist. The 
qualification is probably intended to save the land- 
revenue in cases where at some time the land has 
been rightly held without payment of revenue within 
the 60 years. The effect of the proviso appears 
to be to save the land from assessment if the owner 
can prove 60 years’ possession without payment of 
revenue, unless Government can prove that at 
some time within the 60 years there was a cessation 
of the assessee’s right to so hold it. If it were 
sufficient for Government to show that at any time, 
even before the 60 years, the owner had no right to 
hold the land revenue-free or had lost the right, the 
practical effect of the proviso would be merely to 
raise a presumption in favour of freedom from 
assessment after 60 years holding without payment of 
revenue. If that had been the intention, I think 
it would have been expressed in simpler language. 
It seems to be a case of an exception within an 
exception. So that if in fact there has never been 
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a right to hold the land revenue-free, the .second 
exception will not apply and the holding of the land 
without payment of revenue for 60 years will bar the 
assessment. 

I must confess that I express this opinion as to the 
meaning of the 4th proviso with considerable 
diffidence in view of the fact that the 2nd proviso 
contemplates cases of assessment of land which was 
not included in the assets of an estate at the time of 
the Permanent Settlement, but I do not see what other 
construction can be placed upon it. 

The learned District Judge favoured the view that 
the proviso to section 28 could not have retrospective 
effect, in other words that it could hot come into 
operation till the year 1946. This view was only faint- 
ly supported in this Court and does not commend itself 
to me. There does not appear to be any parallel 
between this case and the case relied on by the learned 
Judge. ■ ' ' 

In the present case, the appellant has held the land 
for more than 60 years without payment of revenue ; 
it is not shown that he lost, the right within the 60 
years preceding the suit, in fact it is not shown that 
he never had the right to hold revenue-free. The 
result is that the Regulation does not authorise assess- 
ment in this case. 

I, therefore, agree in allowing the appeal and 
decreeing the plaintiff’s suit. 
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CIVIL RULE. 


Before I). Chatter jee and Beachcroft JJ. 

ASA DALI OHO WD HURT 

■ v. 

MAHOMED HOSSAIN OHOWDHURY.* 

Common Mamger— Application for the appointment of a Common Manager 

— Appointment of a receiver pending disposal of he application — 

Bengal Tenancy Act ( Vlll of 1885) s. 93— Civil Procedure Code 

( Act V of 1908) s. HI and 0. XL, r. 1. 

The terms of 0. XL, r. 1 of the Civil Procedure Code of 1 9;)8 are 
wider than the corresponding s. 502 of the Civil Procedure Code of 1882 
and do not provide that the appointment of a receiver should he con lined 
to a suit. 

An application for the appointment of a Common Manager under s. 98 
of the Bengal Tenancy Act is an original proceeding contemplated in s. 141 
of the Civil Procedure Code to which the procedure under 0. XL, r. 1, seems 
to be applicable. 

Thalmr Prasad v. Fahirullah (1) followed. 

The relief of an aggrieved party to such au order is by way of an 
appeal and not by an application for revision. 

Civil Rcjle obtained by Asadali Chowdlmry and 
others, petitioners. 

Disputes having arisen between the petitioners and 
the opposite party who were their co-sharers, owing to 
the alleged dismissal of two tahsildars engaged in the 
common estate, the opposite party made an applica- 
tion to the District Judge of Backergnnge for the 
appointment of a Common. Manager under section 93 
of the Bengal Tenancy Act. The learned Judge 
ordered the appointment of a receiver pending the 

■_ <>Civil Ru l e No. 28 of 1916 against the order of P. E. Camraiade, 
District Judge of Baekergimga, dated. .Jan. 4, 19 16. 

0) (1894) I. L. B. 17 All. 106. 
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disposal of fclie application. Against this order, the 
petitioners obtained this Rale on the ground that it 
was passed without jurisdiction and without notice 
to them. 

Maulvi Nur addin Ahmed , for the petitioners, con- 
tended that a receiver can only be appointed in a suit 
and not in a proceeding in the nature of an application 
under section 93 of the Bengal Tenancy Act. Besides, 
want of notice to the parties with regard to any order 
passed by a Civil Court makes that order irregular. 

Bahu Jogendra Nath Mookerj ee, for the opposite 
party, in showing cause, submitted that proceedings 
under section. 93 of the Bengal Tenancy Act were 
proceedings which came within the operation of 
section 141 of the Civil Procedure Code. They were 
proceedings in the nature of a suit. They were 
initiated by an application and their termination 
resembled the hearing and termination of an ordin- 
ary suit. Moreover, the wording of Order XL, r. 1, is 
wider than that of the corresponding section 5 )3 of 
the old Code which contained the words “ subject of a 
suit'’ which have been omitted in the present Code. 
Hence the Judge had jurisdiction to pass the order. 

1>. Chattsejee and Beachcrqft JJ. Pending an 
application for the appointment of a Common Manager 
under the Bengal Tenancy Act the learned District 
Judge appointed a receiver. This Rule was issued 
upon an application by tire petitioner that the order 
made by the learned District Judge was without 
jurisdiction in that it was made not in the course of a 
suit, and, secondly, it was irregular because it was 
made without notice to the petitioner. We have 
heard the learned vakeels on both sides and we think 
that the Rule must be discharged. 
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With regard to the first ground it is contended that 
a receiver can be appointed only in a suit and not in a 
proceeding of this kind. Order XL. rule 1, however, 
does not provide that the appointment of a receiver 
should be confined to a suit. The old section 503 of 
the Civil Procedure Code of 1882 did certainly speak 
of the appointment of a receiver in a suit, but rule 1 
of Order XL of the present Code has left out the 
words “ subject-matter of a suit ” and is very general. 

Then section 141 is also very general and does seem 
to apply the procedure under Order XL, rule 1, to 
proceedings of this kind. That section provides The 
procedure provided in this Code in regard to suits 
shall be followed as far as it can be made applicable 
in all proceedings in any Court of Civil jurisdiction.” 
It has been held in the case of Thakur Pras id v. 
Fcikirullah (1), by their Lordships of the Judicial 
Committee, that the old section 647 in place of which 
stands the present section 141 was applicable to the 
original proceedings in the nature of suits such as 
guardianship, probate, etc. The present proceeding is 
an original proceeding which may be said to be in the 
nature of a suit because it, is initiated by an applica- 
tion by one party, is opposed by another and is 
determined by a final order. The proceedings, there- 
fore, being proceedings in a case which may be said 
to be in the nature of a suit are such as evidently 
attract the application of Order XL, rule 1. We 
think that under Order XL, rule 1, the Court has 
jurisdiction to appoint a receiver in a case of this kind 
if, upon the facts before it, it thinks that it is just and 
convenient that it should make an order under that 
rule. 

Then as regards the question of notice, although an 
order is generally made by a Civil Court upon notice 

0) (1891) I. L. B. 1 7 All. 106. 
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to the. parties concerned, there may he cases in which 
the issue of notice may so delay the proceedings as to asadai-i 
defeat the object of the order made, and the Court has Chowdhuby 
to pass an order without previous notice in cases of Mahomed 
emergency, leaving the party aggrieved to object to it 
either in the Court making the order or by way 
of an appeal to a higher Court. These two grounds, 
therefore, fail. We find that the proceedings for the 
appointment of a Common Manager have been post- 
poned pending the decision of this Rule. It was not 
meant that this should be so. 

The petitioner, it seems, upon the view we take of 
Order XL, rule 1, misconceived his remedy as he 
should have come to this Court by way of an appeal 
against the order appointing the receiver. 

We discharge this Rule with costs and direct that 
the record be sent down at once so that the proceed- 
ings for the appointment of a Common Manager may 
be continued without further delay. 

N. c. S. Thule discharged . 
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PRIVY COUNCIL 


JATINDKA NATH BA8U 
v. 

PETER DEYE DEB I* 

[ON APPEAL FROM THE HIGH CDUJST AT FOIST WILLIAM IN BENGAL.] 

Specific Performance — Agreement to sell decree and rights appertaining 
thereto and to transfer it to defendant — Vendor and Purchaser — Decree 
becoming barred by limitation before assignment — Obligation to keep 
decree on vendor — Civil Procedure Code ( Act XIV of 1882) s. 282 
— Transfer of decree. 

The plaintiffs (respondents) brought a suit for specific performance of 
an agreement made between them and the defendant (appellant) by which 
the latter contracted to purchase a mortgage decree and all rights apper- 
taining thereto, which decree was to be duly transferred to the defendant, 
which by reason of section 232 of the Civil Procedure Code, 1882. could 
only be done by an assignment in writing. The decree, however, before 
assignment became barred by limitation, and he refused to take it. 

Held (reversing the decision of the appellate High Court), that what the 
plaintiffs had agreed to assign to the defendant was a decree capable of 
execution ; that until assignment there was an obligation on the plaintiffs 
as vendors to keep the decree alive ; and that therefore when the decree 
became barred by limitation the plaintiffs were asking for specific perform- 
ance by tiie defendant of an agreement which they were themselves unable 
to perform, and no such relief could be granted. 

Wolverhampton and Walsall Railway Co. v. L. & JS r . W* Railway 
Co. (1), per Lord Selborne, referred to. 

Appeal 84 of 1914 from a judgment and decree (1st 
March, 1909) of the High Court at Calcutta in its 
appellate jurisdiction, which reversed a jud merit and 
decree of a Judge of the same Court (0th April, 1908) 
in tiie exercise of its ordinary original civil juris- 
diction. 

* Present : Loud Shaw, Sib John Edge, and Sir Lawrence Jenkins. 

(1) (1873) L. R. 16 Eq. 433, 439. 


P.C.* 

1916 

March 28. 
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Some of the defendants were appellants to His 
Majesty in Council. 

The question for decision on this appeal was 
whether the plaintiffs respondents were entitled to a 
decree for specific performance of a contract dated 
20th June, 1895 which had been decided in their 
favour by the appellate judgment of the High Court 
(Sir Francis Maclean C.J. and Harington and 
Fletcher J.J.) which reversed the decision of Chitty 
J. who dismissed the suit. 

The agreement of which specific performance was 
sought was dated 21st June, 1895 and made between 
the executors and executrix of one Lain Bangsa Copal 
Nandv and Trailokya Nath Bose (now represented by 
the appellants), by which Trailokya Natli agreed to 
purchase for Rs. 19,000 a mortgage decree passed by 
the Court of the Subordinate Judge of Monghyr in 
Suit 87 of 1892. The present suit was filed on 20th 
June, 1898, the original plaintiffs being the six sons of 
Lala Bangsa Copal of whom the eldest Nirmal 
Prokash Nandv alone had attained majority; the 
other five suing by their next friend, Karima Nidhan 
Mukherji. On the death of Nirmal, his widow and 
administratrix was put on the record in his place. 
The original defendants were Trailokya Nath Bose 
and Bhupendra Nath Bose. The former died in 1906 
and his four infant sons were substituted for him as 
defendants. 

The facts of the case are sufficiently stated in the 
judgment appealed from, which was as follows: — 

u O:ie Nursirigh Prokash Misser was til? owner of certain properties in 
Durbhanga mid Monghyr. In 1877 Nursingh mortgaged iiis Durbhanga 
property to M. J. Wilson by three deeds dated respectively the 23rd 
February, 3rd April, and 25th April, for sums amounting in the aggregate 
to lis. 60,000. Nursiugh subsequently mortgaged the Durhhanga property 
to Messrs. MacI vet ; the details of this mortgage do not appear, but in 
1895 the amount due on if was about Us. 10,000. On 14tli April, 1890 
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Nnrsingh executed two mortgages of bis Durbhanga and Monghyr properties 
together in favour of^'Lala Bangsa Gopal Nandy for sums aggregating 
Rb. 18,000. 

On 27th January, 1891 Nuraingh mortgaged the Durbhanga and 
Mongliyr properties to Bhupendra Nath Bose for Bs. 2,000* In 1892 Bangs a 
Gopal Kandy filed a suit to enforce his mortgages in the Court of the 
Subordinate Judge of Mongliyr. Bangsa Gopal Kandy died on 26th 
December, 1.892 having by his will appointed his widow Srimati Kan chan 
Dai Debi, Sajani Kanta Chatter ji, Jagat B&ndhu Hitter and Ram Lai 
Mukerji to be the executors thereof. 

' Ram Lai Mukerji renounce?! probate of the will aid Srimati Kane ban 
Dai Debi died before the grant of probate. Ultimately on the 20th August, 
1893, probate of Bangsa Gopal Kandy’s will was granted by the District 
Judge at Burdwan to Sajani Kama Chatter ji, Jagat Bandhu Mitter and the 
Maharani of Burdwan who is stated to have been substituted as an executrix 
for the testator’s widow. In the meantime Sajani Kanta Chatter ji and 
Jagat Bandlm Mitter had been appointed administrators pendente Mte of the 
estate of the deceased Bangsa Gopal an 1 on the 28th July, 1893 a mortgage 
decree for Hs. 2 1,588-15 had been pissed in their favour in the. suit filed 
by the deceased Bangsa Gopal. Bhupendra Nath Bose had also filed a suit 
On his mortgage and obtained the usual mortgage decree on the 19th June. 
1893. 

On the 13th January, 1894 Bhupendra Nath Bose obtained an order for 
sale of the Durbhanga property comprised in his decree and at the sale in 
execution of the decree on the 20th June, 1894 he purchased the property. 

On the 27th June, 1894 Wilson obtained from the Mozuff erpore Court 
a decree on his three mortgages and on the*27th February, 1895 Wilson 
obtained an order for the sale of the Durbhanga property in execution of 
his decree. 

The 2 1st June, 1835 was fixed for the sale of the Durbhanga property 
in execution of Wilson’s decree. 

“ The amounts then due to the respective mortgagees were as 
follows : — 

(i) to Wilson about Us. 77,000, (ii) to Maclver about Rs. 10,000, 
(iii) to the executors of Bangsa Gopal Nandy about Us. 28,000. 

“It appears that the Durbhanga property is of considerable value. 
It was known that Trailokya Nath Bose intended to try and secure the 
property at the sale for himself and his brothers Bhupendra and U pen Ira. 

“The executors were in a state of much anxiety as to the sum of 
Rs. 28,000 due to their testator’s estate and eventually they determined to 
bid at the sale up to an amount which would at any rate cover their decree. 
Accordingly they despatched their De wan to Mbzufferpore with Rs. 35,000, 
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which sum would be sufficient to pay a deposit on a sale price of 1916 

Rs. 1,40,000. _ 

. . ■ Jatinbea 

Now it is obvious if Trailokya Nath Bose wished to acquire the Jsa T h Basu 

Durbhanga properties at the sale at a favourable price it was essential that v. 

lie should come to terms with the executors of Bangsa G opal who were _ 

" # & r Deye Debi. 

the only other intending bidders. 

“Accordingly on the arrival of the Dewan. Trailokya Nath entered into 
negotiations with him. The first proposal by Trailokya Nath was that he 
should purchase the executor’s decree so far as it related to the Durbhanga 
properties for Rs. 10,000. As Trailokya Nath was intending to purchase the 
property at a sale under a first mortgage it is obvious that this offer was 
made with intent to induce the executors to refrain from bidding at the 
sale. This offer was refused by the Dewan. Further negotiations took 
place and ultimately on the 20th June, 1895 an agreement was entered into 
by which Trailokya Nath agreed to purchase the executor’s decree for the 
sum of Rs. 19,000, and this is the agreement which is sought lobe enforced 
l n this suit. 

u It appears that the value of the Monghyr properties was very small, 
the value being placed somewhere between Rs. 2,000 to Rs. 5,000, and there 
can be little doubt that the main object of the agreement of the 20th June, 

1895 was to induce the executors to refrain from bidding at the sale. 

“On the 21st June, 1895 Trailokya purchased the Durbhanga properties 
at the sale for Rs. 77,517, being only Rs. 517 above what was found due 
to the first mortgagee. So that by reason of his agreement be was able to 
purchase the property at a figure far below what ho would have had to 
give if the executor* had entered into competition with him. 

14 After the purchase by Trailokya Nath, difficulties seem to have arisen 
with the Mahar&ui of Burdvvan as to her executing the proposed assignment 
to Trailokya Nath. The Maharani claimed that a certain sum of Rs. 1,046-13 
which had been received by the executors as representing a portion of the 
Monghyr properties which had been sold for arrears of revenue after the 
claims of the Government had been satisfied should not be deducted from 
the purchase-money. The other executors were willing to assent to 
Trailokya Nath’s request as to this, but the Maharani declined. The other 
two executors, who were the actual decree-holders, offered to execute to 
Trailokya Nath an assignment which would have apparently given 
Trailokya Nath a good title to the decree. Trailokya, however, refused 
to accept this. On the 8th May, 1897 the other executors wrote to 
Trailokya.. Nath that the Maharani was willing to join in the assignment. 

“Thereupon Trailokya Nath began to raise various further objections. 

It appears to us from the correspondence that Trailokya Nath having pur- 
chased the Durbhanga properties was not anxious to complete his agreement 
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to purchase the executors 1 decree. On the 8th June, 1898 Trailokya Nath 
was written to and informed that the decree would become barred on the 
20th June. Trailokya Nath’s answer to this letter was evasive. The 
executors being in this difficulty applied to the Court to execute the decree. 
Tins application was opposed by Trailokya Nath and ultimately it was held 
on appeal to this Court that the decree was barred by limitation. The 
present suit was filed on the 20th of June, 1 898 for the purpose of enforcing 
specific performance of the agreement for sale of the decree and came 
on for hearing before Chitty J. On the 6th April, 1908 the learned Judge 
gave judgment for the defendants on the ground that the decree had 
become barred by limitation. We are unable to agree with this judgment. 

“ The learned Judge held that upon the agreement for sale the vendors 
did not. become trustees for the purchaser and that the risk of the destruc- 
tion of the property agreed to be sold was with the vendors until actual 
payment of the purchase price. 

“In our opinion, after the execution of the contract the vendors did 
become trustees for the purchaser and the decree in equity became the 
property of the purchaser subject to his obligation to pay the purchase 
price. Moreover, the learned Judge lias ignored the fact that the application 
to execute the decree was opposed by Trailokya Nath. 

“ We think it would be lamentable in these circumstances to allow this 
suit to fail simply by reason of the fact that the decree cannot now be 
enforced against the Monghyr properties which are of very small value. 

“There can be no doubt that the agreement was entered into by the 
defendant in order to induce the executors to abstain from bidding at the 
sale of the Durbhanga properties, and on the faith of the agreement the 
executors did abstain from bidding. Certainly ^sirice the 8th May, 1897 
the executors were not in default and it cannot be doubted that if Trailokya 
Nath had asked the executors to take any step to keep the decree on foot, 
they would have done so. They owed no further duty to the purchaser. 

“ Trailokya Nath has had the benefit of the real and substantial part of 
the agreement, and it seems to us that if he had accepted the assignment 
in May, 1897 when the Maharani offered to join, he would have got a 
perfectly good decree against the Monghyr properties which, as we have 
already said, are of very small value. We think therefore that Trailokya 
Nath was not entitled to evade the agreement on the ground that the 
decree has become barred with respect to the Monghyr properties, the more 
especially so when he induced the executors to refrain from bidding at the 
sale on the faith of the agreement. 

“There is, however, one matter which has not been argued before us or 
in the Court of first instance, namely, that the executors of Bangsa Gopal 
are necessary parties to this suit. This suit lias been brought by the heirs 
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of Bangsa Gopal. The .contract is, however, entered into by the executors 
of his will, and they ought to have been the plaintiffs, 

“ In these circumstances the record must be amended by adding the 
executors as co- plaintiffs, and subject to that beings done there must be a 
decree for specific performance of the agreement as against the heir of 
Trailokya Nath Bose. It is not denied that the defendants are entitled 
to a reduction of the purchase money in respect of the sum of Rs. 1,046-13 
received by the executors from the Monghyr Court. This appeal must 
therefore be allowed with costs both here and in the Court of first 
instance.” 

On this appeal, 

DeQruyther , K.C., and Sir William Garth , for the 
appellants, contended that on the facts and circum- 
stances of the case neither the executors and executrix, 
nor the original plaintiffs were entitled to specific 
performance of the contract for the purchase of 
the decree. The agreement was for a decree capable- 
of being executed, and therefore as soon as it was held 
that the decree was barred by limitation the appel- 
lants were entitled to refuse to perform the agreement. 
The mere making of the contract did not, on the 
express terms of section 54 of the Transfer of Property 
Act (IV of 1882), pass any interest in the decree to the 
purchaser ; it had to be assigned to him by a transfer 
in writing. See section 232 of the Civil Procedure 
Code, 1882. Until it was so assigned therefore the 
obligation was on the vendors to keep the decree- 
alive, and they did not fulfil that obligation. Until 
assignment the only persons who could have applied 
for execution of the decree were the executors in 
whom the decree vested under the grant of probate. 
According to the English cases the moment there was 
a “valid contract” for sale, the vendor became in 
equity trustee for the purchaser. A “ valid contract”' 
changes the ownership of the subject of sale in equity,, 
and there is a correlative liability on the vendor with 
regard to his obligations in respect of the property 
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sold. Reference was made to Lewiri on Trusts (12th 
Ed.) 162, and the statement of law there made and the 
cases referred to, of which Lysaght v. Edwards (1) 
per Sir 0. Jessel, M.R., and Wilson v. Clapham (2), 
were cited. If a decree is “immoveable property” 
section 54 of the Transfer of Property Act was 
applicable, or if “movable property” then sections 180 
and 131 of the same Act would apply. The decree 
would not pass until transferred as stipulated by a 
registered deed. The Appellate Court should in its 
discretion have refused to grant specific performance, 
and should have affirmed the decision of the first 
Court which, it was submitted, was correct. 

[Their Lordships said they were satisfied as to the 
contract to sell, but not as to the assignment of the 
decree.] 

Sir Erie Richards, K.O., and .4. M. Dunne, for the 
plaintiffs respondents, contended that the obligation to 
keep alive tire decree was on the appellant as the 
purchaser and therefore the only beneficial owner of 
the property sold ; he was the only person who could 
redeem the mortgages on it. Reference was made 
to cases of which the chief was Rayner v. Preston (3), 
decided by Sir Gf. Jessel, M.R., the principles' laid 
down in which were, it was submitted, applicable. 
The words in section 54 of the Transfer of Property 
Act, “ the contract of itself does not create any 
interest” did not refer to the equitable interest or 
charge. The events which had occurred since the 
contract were not of such a character as to relieve the 
purchaser of his obligation with respect to the pro- 
perty. He really bought the decree to get rid of the 
-competition of these respondents at the sale, and not 
■with any idea of enforcing it against the Durbhanga 

(1) (1876) L. It. 2 Oh. L). 499, 606. (3) (1880) L.U. 14 Ch. D. 297, 303 : 

■(2) (1819) 1 Jae. & W. 36. 38. affirmed (1881) 18 Ch. D. 1. 
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property, concerning which it was comparatively 
valueless after the sale under Wilson's decree. These 
respondents were parties to Wilson’s suit and there- 
fore bound by that sale. Since 1897 the executors 
and executrix were ready and willing to make the 
assignment to Trailokhya Nath. The decree, it was 
submitted, became on the making of the contract the 
property of the purchaser, subject to his obligation to 
pay the purchase money* and there was no obligation 
on the executors to keep the decree alive, though 
probably they would have done so on his request ; and 
he was not entitled to refuse to perform the agreement 
on that ground. The High Court in the decision now 
appealed from had rightly exercised the discretion 
given to it in the Specific Relief Act in favour of these 
respondents. Reference was made to the portions of 
the Act which allowed specific performance of part of 
a contract, as section 13 (a) and (b) which enacted that 
“notwithstanding section 56 of the Contract Act” 
(making void a contract to do an impossible act) “ a 
contract is not wholly impossible of performance 
because a portion of it existing at its date has ceased 
to exist at the date of its performance.” section 14 
(“ where part of it which cannot be performed is small 
specific performance can be granted with compensa- 
tion for the small part”), and section 19 (“ where a 
person suing for specific performance may ask for 
compensation either in addition to or in substitution 
for that relief”). As to the decree being moveable or 
immoveable property, reference was made to section 76 
of the Contract Act, where “goods” means any kind 
of moveable property, section 86 (where goods have 
become the property of the buyer, he must bear any 
loss arising from damage to them), and the General 
Clauses Consolidation Act (I of 1897), section 8 (34). 
This cannot be considered other than being a question 
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as to immoveable property. Section 93 of tbe Contract 
Act, section 55 of tbe Transfer of Property Act, and 
the case of Holroyd v. Marshall (1) were also referred 
to. 

DeGruyther, K.C . , replied referring to Mulraj 
Khatau v. Vishwanath Prabhuram Vaidya (2), and 
distinguishing the case of Holroyd v. Marshall (1) as 
being contrary to section 54 of the Transfer of 
Property Act, and therefore inapplicable. 

The judgment of their Lordships was delivered by 

Sir John Edge. This is an appeal from the decree, 
dated the 1st March, 1.909, of the High Court at 
Calcutta, which in appeal set aside the decree, dated 
the 6th April, 1908, of Mr. Justice Chitty. who had 
tried the suit under the Original Jurisdiction of that 
Court. 

The suit was brought to obtain a decree for the 
specific performance of an agreement, dated the 21st 
June, 1895, by which the original defendant Trailokya 
Nath Bose, now deceased, had agreed to purchase from 
the executors and the executrix (hereinafter referred 
to as the executors) of Lala Bangsa Gopal Nandy tor 
the price of 19,000 rupees a decree and all the rights 
appertaining thereto which the said executors had 
obtained on the 17th July, 1893, against Pandit 
Nursingha Prokasli Misser on a mortgage. Mr. Justice 
Chitty dismissed the suit. The High Court in appeal 
made a decree for specific performance. 

The appeal has been argued at considerable length, 
but the material facts upon which the suit and this 
appeal depend may be briefly stated. The decree 
which it was agreed that the executors should assign 
to Trailokya Nath Bose was a decree for sale of certain 

(1) (1862) 10 H. L. C. 191. (2) (1912) I. L. R. 37 Bom. 198 ; 

L. R. 40 I. A. 24. 
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immovable hypothecated properties, which could also 
in certain events be executed against the person and ja. T i ndea 
other property of the defendant to the suit in which Nath Baku 
it was made. Owing to the bar of limitation the decree Pever 
for sale became incapable of execution on the 1st June, DeyeDebi. 
1898, and thereupon Trailokya Nath Bose refused to 
pay the agreed price and to take an assignment of the 
decree, hence this suit for siiecific performance. 

The agreement of which it is sought to obtain 
specific performance was an executory agreement 
for the completion of which something remained to be 
done in order to put the parties in a position relative 
to each other in which, by the preliminary agreement 
of the 21st June, 1895, they were intended to be placed. 

As was pointed out by Lord Selborne, L.C., in 
Wolverhampton and Walsall Railway Company v. 

London and North-Western Railway Company (l), 

“ the expression ‘ specific performance,’ as applied to 
suits known by that name, presupposes an executory 
as distinct from an executed agreement, something 
remaining to be done, such as the execution of a deed 
or a conveyance, in order to put the parties in the 
position relative to each other, in which by the preli- 
minary agreement they were intended to be placed.” 

In this case what remained to be done was, on payment 
by Trailokya Nath Bose of the agreed price, the 
transference to him of the decree for sale of the 
l‘7th July, 1893. Such a transfer of the decree to 
Trailokya Nath Bose could, by reason of section 232 
of the Code of Civil Procedure, 1882, be effected only 
by an assignment in writing. On and after the 1st 
June, 1898, the decree, as a decree capable of being 
executed, could not by reason of the bar of limitation 
be assigned to Trailokya Nath Bose. It had become 
a dead decree; whereas the decree, whatever might 
(1) (1873) L. B. 16 Bq. 433, 439. 



1000 


INDIAN LAW REPORTS. [VOL. XLIII. 


1916 

Jatindra 
Nath Bash 

v. 

Peyer 
Deye I)ebi. 


be its value, which he had agreed to purchase, and 
which the executors had agreed to assign to him, 
was a decree capable of execution. 

It has been contended on behalf of the respondents 
to this appeal that it was the duty of Traiiokya 
Nath Bose, and was not the duty of the executors, 
to keep the decree alive after the 21st June, 1895. 
That is a contention which, in their Lordships’ 
opinion, cannot be maintained. As the decree iiad 
not been transferred by an assignment in writing to 
Traiiokya Nath Bose, lie could not by any application 
to the Court have kept the decree alive. 

The respondents are asking for a decree for the 
specific performance of an agreement which they, 
on their part, are unable to perform. Their Lordships 
will humbly advise His Majesty that this appeal 
should be allowed, the decree of the High Court in 
appeal should be set aside with costs, and the decree 
of Mr. Justice Chitty should be restored. 

The plaintiff respondents must pay the costs of 
this appeal. 

Appeal allowed. 

Solicitor for the appellants : G. G. Farr. 

Solicitors for the plaintiffs respondents: Watkins 
<f- Hunter. 
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APPEAL FROM ORIGINAL CIVIL. 


Before Sanderson C. J., Woodroffe and Mooherjee JJ. 

J. B. ROSS & CO. 
v . 

0. R. SCRIVEN and Others/ 

J57a; jparte Decree — Decree without evidence — Practice and Procedure — 
Unliquidated damages — Undefended suit — Defendant ap[ earing at the 
trial — Leave to defend refused — Non- denial of claim , effect of — 
Verification of plaint— Civil Procedure Code (Act V of 1908) 0. VI If 
rr. 3 . 5 ; 0. /A r , r.0 ,* 0. XV III, r. 2 ; 0 XIX ; and 0. XXXV IL 

The plaintiffs entered into a contract with the defendants for the sale 
of certain goods and upon the defendants failing to deliver the same 
within the time specified in the contract, they brought a suit for breach of 
contract and claimed as damages the difference between the contract price 
of the goods and the market price thereof. The defendant did not enter 
appearance nor did they file a written statement, and -the suit was in due 
course transferred to the list of undefended causes. On the date of hearing 
of the case, the defendants applied for leave to defend the suit on the ground 
that their attorneys had misunderstood their instructions to them to appear 
and defend the suit. The Court, however, refused the application and, 
without hearing any evidence whatsoever other than reading the affidavit 
of service of summons, decreed the plaintiffs’ suit ex parte : 

Held , that it would be undesirable if a suit such as this were adjudicated 
upon without any evidence, in the real sense of the word, given by the 
plaintiffs where the claim was for unliquidated damages, and that the 
learned Judge had no jurisdiction to make the decree, which in fact lie 
did. 

Held , also, that 0. VIII, r. 5 of the Code did not apply to a case where 
the defendant had not put in a written statement. 

Held, also, that the verification of the plaint was not evidence on 
which a suit could be decreed whether the adversary did or did not appear, 

Basdeo v. John Smidt (1) referred to. 

® Appeal from Original Civil, No. 40 of 1916 in suit No. 124 of 1*916, 

(1) (1899) I. L. R. 22 All. 55. 


1916 

April 19. 
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Held, further, that there was no legal evidence on the record cm which 
the decree made in favour of the plaintiffs might be supported, and that 
the plaintiffs were not entitled to succeed on the basis of an implied ad- 
mission of their claim by the defendants. 

Per Sanderson C. J. The fundamental principle is that the plaint- 
iff, when he comes to Court, must prove his case and must prove it to the 
satisfaction of the Court. 

Per Woodroffe J. No decree can be legally given in any case with- 
out evidence, except in cases of suits governed by the provisions of 0. 
XXXVII of the Civil Procedure Code. 

In this Court it has always been the practice in undefended cases to 
take evidence, as defined in the Evidence Act, namely, oral statement of wit- 
nesses and documents proved before the Court. The c'trsm curias may 
be looked at when interpreting the terms of the Civil Procedure Code. 

Galstaun v, Hutchison (1) referred to. 

Per Mookerjee J. Great caution should be exercised when suit* are 
heard ex parte . This observation is of universal application. But it 
applies with special force to cases where unliquidated damages are claimed 
on the allegation that .there has been a breach of contract. 

A mritnatk Jha v. Dhimpat Sing (2) referred to. 

Appeal by J. B. Ross & Oo., the defendants, from 
the judgment of Fletcher J. 

On the 2 1st December, 1914, Messrs. Sc riven Bros. 
& Oo. entered into a contract with the defendants to 
purchase 400 tons of Madras ground-nut kernels, the 
terms of the contract being, inter alia , “shipments 
200 tons in January, 1915 and 200 tons in February, 
1915 ” Upon the defendants failing to deliver the said 
goods within the periods specified in the contract, 
Scriven Bros. &Co. brought a suit for breach of contract 
against them and claimed the sum of Rs. 17,578-13-8 
from them as damages, being the difference between 
the contract price of the said goods and the market 
price thereof on the 31st January, 1915 and the 28th 
February, 1915, respectively, and for interest. On tiie 
24th January, 1916, the plaintiffs’ suit was filed in the 
High Court and on the 10th February, 1916, the writ 

(0(1912) I. L. R. 39 Calc. 789 (2) (1871) 8 B. L. B. 4-1. 
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of summons was served on one of the partners of the 1916 
defendant company. The defendants did not enter Rogs & c 0- 
appearance on the date specified in the summons, nor ScE ^ BN 
did they put in a written statement within the time and Othebs. 
mentioned in the summons. Thereupon, the suit -was 
transferred to the list of undefended causes. On the 
13th March, 1916, when the suit came on for hearing 
before Mr. Justice Fletcher, the defendants applied 
through their counsel, Mr. G. M. Gregory, for leave to 
appear and defend the suit, and alleged in support of 
their application that the person representing the 
defendant company had been away out of Calcutta 
and had sent a telegram to their attorneys, Messrs. 

Pugh & Co , instructing them to proceed in the suit, 
but that these instructions owing to the mutilation of 
the telegram by the Telegraph office had been mis- 
understood by the attorneys, who thought they had no 
instructions to appear, and that, consequently, no steps 
had been taken to defend the suit. The Court refused 
the application and without hearing any evidence 
whatsoever, other than reading the affidavit of service, 
gave judgment “for amount claimed, 6 per cent, on 
decree. Costs on scale No. 1.” From this judgment 
the defendants appealed. 

Mr. J. W. Langford James (with him Mr. D. C. 

Ghose), for the appellants. Under the Civil Procedure 
Code the only class of suits in which a. decree could 
be made without hearing evidence was that provided 
for by O. XXXVII, which was analogous to 0. XIV of 
the Rules of the Supreme Court of England. In all 
other cases evidence must be given by the plain till' to 
prove his claim. The present case did not fall under 
the class of suits provided for by 0. XXXVII. The 
decree in it, therefore, could be made only after the 
Court had taken evidence. The ordinary writ of 
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smnmonsielearly provided that the suit would bo hoard 
and determined in the defendant’s absence, whereas the 
writ of summons in the ease of suits under O. XXXVII 
provided that the plaintiff would be entitled to a 
decree. 0. VIII, r. 5, had no application to the present 
case. This order dealt with specific denials of facts 
in the plaint on the assumption that there were 
pleadings, i.e., plaint and written statement. The 
same criticism applied to s. 58 of the Evidence Act. 
If 0. VIII, r. 5, weie to apply, then undefended suits 
would be unnecessary and the plai n tiff would merely 
have to apply lor judgment under 0. XII, r. 6. 0. IX, 

r. (> set out the procedure in cases where only the 
plaintiff appeared and 0. XVIII, r. 4, dealt with the 
examination of witnesses in open Court. No question 
could be raised as to the plaint being evidence in the 
suit, inasmuch as the verification of a plaint was not 
an affidavit. At all events the verificat on in the 
present case did not conform to the provisions of 
0. XIX, r. 3. O. XXXVII reproduced the R. S. 0., 
O. Ill, r. 6, read with the R. S. C„ 0. XIII, r. 3. The 
practice in this Court had invariably beeu to take 
evidence in undefended cases, Jonardan Dobey v. 
Ramdhone Singh (1) and Amritnath Jha v. Dhunpat 
Sing (2). In Gatstaun v. Hutchison (3), though 
nothing appeared in the report, this question was 
mooted, but the Court refused to entertain the 
argument. 0. VIII, r. 5, obviously could not apply 
to allegations as regards damages. See also 0. VIII, 
r. 3. The plaintiffs in the present case had come to 
Court and elected to take a particular course. It was 
not stated by them that they had evidence to offer 
and were prepared to tender that evidence. They 
merely gave no evidence. Having so elected not to 

(!) (1896) I. L. R. 23 Calc. 738. (2) (1871) 8 B. L. R. 44. 

(3) (1912) T. L. R. 39 Calc. 789. 
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give evidence, this suit should have been dismissed. 
See Woodroffe and Amir Ali’s Code cf Civil Procedure, 

p. 1262. 

Mr. P. L. Buckland, for the respondents. There 
was no such election. It was true that no oral evi- 
dence was offered, but that w T as because Mr. Justice 
Fletcher’s practice in undefended cases other than 
matrimonial cases was to give judgment without 
evidence. Two questions were involved in the present 
case, first, whether a written statement having been 
filed or not, a claim if not denied could be taken 
as admitted and if it could not be taken as admitted ; 
secondly , whether a plaint verified as required by the 
law was evidence upon which a decree might be 
founded. The procedure followed in this suit, though 
novel and recent, was not, therefore, necessarily 
illegal. In the absence of a written statement the 
allegations in the plaint in suit must be taken as ad- 
mitted under O. VIII, r. 5, of the Code. It could not 
be urged that the position of the defendants in this 
respect was improved simply because they did not 
appear. O. VIII, r. 5, meant that damages must be 
pleaded, but that there was no need to deal speci- 
fically with them. Until denied, at least generally, 
some damages were due, if only nominal, for breach of 
the contract. There was nothing in the Civil Proce- 
dure Code which corresponded to the rules of the 
Supreme Court of England, O. XXVII, r. I. 0. VIII, r- 
8, of the Code was not inconsistent with O. VIII, r. 5, 
It was illogical to say that the Court did not regard the 
statements in the plaint as admitted if no written 
statement was filed, though it might possibly do 
so after a written statement was filed. Everything 
must be taken to be admitted until it was denied. 
Admissions did not spring from the moment there 
was a failure to deny. See O. XV, r. 1, of the Code. 
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Where there was no written statement, the parties 
were not at issue. It was necessary that there was a 
written statement before issues were raised. The 
practice was that when a plaint was admitted a writ- 
ten statement was directed to be filed within a speci- 
fied time. See 0. VIII, r. 1, of the Code. Therefore, 
until there was a denial, there could be no issue. The 
Court would hear evidence only where there was an 
issue. The practice of patting down cases for settle- 
ment of issues was not a practice ordinarily resorted 
to in this Court. Therefore, omitting this stage, the 
next was 0. XIV, r 1, of the Code. Then the Court 
might under 0. XV pronounce judgment. Therefore, 
the practice of Mr. Justice Fletcher was strictly justi- 
fied. As to whether this procedure was desirable or 
not, or whether it met the ends of justice or not, was 
quite a different matter. Strictly and technically, on 
this order the Court could give a decree. 

If, however, the contentions as to 0. VIII, r. 5, were 
not correct and evidence must nevertheless be given in 
support of the plaintiffs’ claim, the plaint signed and 
verified in accordance with 0. VI, rr. 14 audio, of 
the Code afforded suclx evidence. The question of proof 
was dealt with by the Evidence Act. The object of 
verification was to give the Court some guarantee of 
authenticity and the bonclficles of the claim. Plaints 
in this country had a very much higher value than a 
statement of claim in England. If a plaintiff made a 
false verification he was liable under s. WA of the 
Indian Penal Code for giving false evidence. See 
Qiuen-E mpress v. Mehrbcm Singh (1). A verified 
pleading, therefore, was evidence. Where the plaint- 
iff did not state the truth in his plaint he was liable 
for giving false evidence. It would be an absurdity 
to say that where he is speaking the truth lie is not 
0) (1884) I. L. E. 6 All. 626. 
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giving any evidence, but where be falsely verifies his 
plaint he is liable to punishment for giving false 
evidence. The word evidence could not have two 
meanings. In the case of Bcisdeo v. John Smidt (1) the 
value of verification was discussed. As regards the 
degree of proof, see s. 3 of the Evidence Act. Under 
s. 47 of the Divorce Act a petition could be regarded as 
evidence and petitions stood upon the same footing as 
plaints. It could not be imagined that under the 
Divorce Act a lower standard of proof was required. 
See 0. XIX of the Code as regards the use of affidavits, 
and also Phipson on Evidence, 3rd Edn., p. 216. 

The appellants were not called upon to reply. 
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Sanderson C.J. This is an appeal by the defend- 
ants in the case, J. B. Ross & Co., against the judg- 
ment which was given by the learned Judge in the 
Court below in favour of the plaintiffs tinder these 
circumstances : the action was brought for unliquidated 
damages arising upon an alleged breach of contract 
which was made between the plaintiffs and the defen- 
dants. The damages claimed were based upon the 
ordinary rale, viz., the difference between the contract 
price and the market price at the time the contract 
ought to have been performed. The summons was 
served, but the. defendants did not enter appearance 
within the time specified in the summons, nor did 
they put in a written statement of defence within the 
time mentioned in the summons. Thereupon, the 
case was put upon the list of undefended cases, and it 
came before the learned Judge in due course. Then 
an application was made to the learned Judge on 
behalf of the defendants for leave to appear and defend. 
The application was based upon the grou nd that the 
gentleman representing the defendant firm had been 
(1) (1899) I. L. R. 22 All. 55. 


1008 


INDIAN LAW REPORTS. [VOL. XLIIL 


1916 

Ross & Co. 
v. 

SCRIVKN 
and Others. 

Sanderson 

G.J. 


away and that he had seat a telegram which was not 
delivered to his attorney in the way it had been sent, 
and that through that mistake the attorney understood 
that he had no instructions to defend, whereas, as a 
matter of fact the defendant had given instructions to 
his attorney to appear, and the result was that no 
steps were taken to defend the suit. The learned 
Judge having refused the defendants leave to appear, 
proceeded to give judgment for the plaintiffs without 
hearing any evidence for the full amount claimed ; 
and the question which has been raised in this appeal 
is whether the learned Judge was entitled so to do. 

Now, I am of opinion, in spite of the ingenious and 
able argument which has been addressed to us by 
Mr. Buckland on behalf of the plaintiffs, that the 
learned Judge had no jurisdiction to make the decree 
which he in fact did. 

The fundamental principle is that the plaintiff, 
when he comes to Court, must prove his case, and he 
must prove it to the satisfaction of the Court. There 
are certain rules, made under the powers of the Civil 
Procedure Code, expressly limited to certain cases in 
which proof, in the ordinary sense of the word, by the 
plaintiff of his case is dispensed with ; and, those rules 
are contained in Order XXXVII, rule 2, of the Civil 
Procedure Code. That is a rule which is limited to 
bills of exchange, hutidis or promissory notes, and it 
provides that “ All suits upon bills of exchange, hundis 
or promissory notes may, in case the plaintiff desires 
to proceed hereunder, be instituted by presenting a 
plaint in the form prescribed; but the summons shall 
be in Form No. 4 in Appendix B, or in such other 
form as may be from time to time prescribed.” Then 
it goes on to provide in clause (2) that “ In any case 
in which the plaint and summons are in such forms, 
respectively, the defendant shall not appear or defend 
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the suit unless he obtains leave from a Judge as 
hereinafter provided so to appear and defend ; and k oss & c 0 . 
in default of his obtaining such leave or of his appear- *’• 
a nee and defence in pursuance thereof, the allegations and others. 
in the plaint shall be deemed to be admitted, and gA ^^ S0;t 
the plaintiff shall be entitled to a decree for any sum c.J. 
not exceeding the sum mentioned in the summons ” 

. . . . and so on. Now, this rule created an excep- 

tion to the ordinary fundamental rule to which I 
have referred ; and, in my opinion, one of the reasons 
why that exception was made was because of the 
special nature of the documents mentioned in that rule, 
namely, negotiable instruments such as bills of ex- 
change, hundis or promissory notes. It is a procedure 
which is somewhat analogous to the procedure under 
Order III, rule 6, of the rules which are applicable to 
England, but it is of a much more limited nature. 

As far as I am aware, in the rules which are applicable 
to this Court there is no other provision under which 
proof by the plaintiff, in the ordinary course as we 
understand it, in support of his claim, can be dis- 
pensed with. 

Reliance was placed by the learned counsel, who 
argued this case for the plaintiffs, upon two points. 

He said that there was evidence in this case and that 
the evidence consisted in the plaint which was verified 
in accordance with the rules of the Court, and he 
relied first upon Order VIII, rule 5. 

In my judgment, Order VIII, rule o, does not 
apply to this case at all. That rule says “Every alle- 
gation of fact in the plaint, if not denied specifically 
or by necessary implication, or stated to be not 
admitted in the pleading of the defendant, shall be 
taken to be admitted except as against a person under 
disability: provided that the Court may in its discre- 
tion require any fact to be proved otherwise than by 
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such admission.” I think it is clear from the wording 
of that rule that it is only intended to apply to a case 
where a pleading has been put in by the defendant : 
and I think the short answer to the learned counsel’s 
argument on that point is that the rule is not intend- 
ed to apply to a case where the defendant has not put 
in a written statement. It should be noted that in 
this case where the claim is for unliquidated damages, 
even if a written statement had been put in, it would 
not have been necessary for the defendants to deny 
specifically the damages ; it "would have been quite 
sufficient if they had pleaded generally to the damages 
and in that case even though all other material facts 
were admitted in the defence, there would still have 
been the necessity for some enquiry to be made either 
by the Court which heard the case, or by the Official 
Referee or some other person to whom the Court 
might refer the enquiry, to ascertain the amount of 
damages to which the plaintiffs would be entitled. 

The other point is that if the learned counsel was 
not right in relying on Order VIII, rule 5, still there 
was some evidence in the case, because the plaint in 
itself constituted evidence, inasmuch as it had been 
verified in accordance with the rules of the Court. 

Speaking for myself, I am not prepared to accede 
to that argument. First of all, I think the rule is 
that the plaintiff must give the best evidence he can ; 
and, if the plaintiff were alive and could come to 
Court it would be necessary for him to prove his case 
by producing evidence in the ordinary and well 
recognised way, and I should have thought that the 
Court would not be justified in allowing the plaint 
to be put in as evidence of the facts on which lie 
wished to rely. It is to be pointed out that the plaint 
is not verified by an affidavit ; it is simply verified 
either by the signature of the party or parties or by 
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some person wlio is authorised to verify on his or 1916 
their behalf. Ross & Go.. 

But it is said by Mr. Bueldand that section 191 „ * ■ 

of the Indian Penal Code shows that the plaint ought AND others*. 
to be considered as evidence in the case ; and there it gAN ''~ S0R 
was that I think he showed considerable ingenuity in o.J. 


advancing the argument which he did in favour of the 
plaintiffs. I am bound, however, to say that I do not 
think that the argument is a good one, and for this 
reason : the point is, that the plaint is evidence because 
it is to be verified in accordance with the rules. 
If we look at section 191 of the Indian Penal Code,, 
we find this “ whoever .... being bound by law 
to make a declaration upon any subject, makes any 
statement which is false, and which he either knows: 
or believes to be false, or does not believe to be true, 
is said to give false evidence.” Therefore, he argues 
that inasmuch as the plaintiff, if he verified a 
statement in his plaint which he either knew oi- 
believed to be false, might be proceeded against under- 
section 193, because he would have been taken to have- 
given false evidence , his plaint ought to be considered 
as evidence in the case. The answer to that is this : I 
think that the object of the Legislature is pretty clear. 
First of all the object of the rule insisting upon the 
verification of the plaint is clear, namely, that it was 
thought desirable to insist upon some guarantee that a 
false or totally trivial claim should nob be put before the 
Court. There would be no such guarantee by simply 
requiring a man to make a verification of the claim, 
unless there was some sanction. Mr. Buckland says- 
that the sanction is section 191. I think i t is clear that- 
section 191 was framed in the way in which it stands, 
for this reason. It was the obvious intention of the 
Legislature to bring such a case, namely, the verifica- 
tion of statement in the pleadings by a person who 
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knew them to be untrue within section 193. Section 
193 deals with the case of a man intentionally giving 
false evidence and the method the Legislature employed 
for bringing such case as I have referred to within 
section 193 was to say that if a man being bound by 
law to make a declaration upon any subject makes 
any statement which is false to his knowledge he 
shall be deemed to give false evidence. The words 
are “ he is said to give false evidence/' and those 
words are employed simply for the purpose of bringing 
the case within section 193, and for no other purpose. 
With great deference to the learned counsel, I think 
it would be unreasonable to conclude from that section 
that it was ever intended that a plaint which has 
the usual verification by the plaintiff could be adopted 
by a Court of justice as sufficient proof of the facts 
which are contained in the plaint. 

Therefore, I am of opinion that the two grounds 
upon which the learned counsel has relied cannot be 
upheld. 

Before I conclude my judgment, I would like to 
say one word, from the general point of view. Of 
course, if we had found in the rules or in the statutes 
any provision giving the learned Judge a jurisdiction 
to deal with the case in the way he has done, we 
should have been bound to follow it. But I cannot 
help saying that it .would be undesirable if a suit 
such as this were adjudicated upon without any 
evidence, iu the real sense of the word, given by the 
plaintiff, where the claim is for unliquidated damages. 
The learned counsel in the course of his argument 
when I put the question to him, had to admit that 
in a very large number of cases where the claim is for 
unliquidated damages, the damages are inflated. It 
may be that in some cases they are intentionally in- 
flated, but in most cases they are quite unintentionally 
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inflated. The question of the proper measure of 
damages is one of the most difficult questions that a 
Court of justice has to deal with, and in many cases of 
unliquidated damages the amount which is put in 
the statement of claim is found to be wrong when 
the case comes to be investigated, and the amount 
of damages to which the plaintiff is actually entitled 
is different from that which the plaintiff has in- 
serted in his plaint. Therefore, it shows the desir- 
ability and necessity in such cases, when the defend- 
ant does not appear, that the plaintiff should" be 
called upon to prove all the material facts which are 
necessary for the proof of his case, that is, not only the 
cause of action upon which he relies, but also the 
actual amount of damages which he has in fact sus- 
tained. I think that if this course is not pursued, 
injustice may be done. 

The appeal is, therefore, allowed. 

With regard to costs of the appeal, I do not see any 
reason for interfering with the ordinary rule that 
costs should follow the event. Therefore, the appeal is 
allowed with costs. The facts upon which the defend- 
ants rely have been verified by an affidavit, and the 
learned counsel for the plaintiffs frankly admitted, 
that he had no reason to suppose that they were not 
as stated in the affidavit. 

Therefore, I think, that this ease should be re- 
manded for hearing and that the defendants should 
have leave to put in a written statement of defence, 
and to call such evidence, as they may think desirable, 
in support of their case. With regard to the costs of 
the application for stay of execution, in my judgment, 
each party should pay his own costs. 

Woodroffe J. In my opinion no decree can legally 
be given in any case without evidence, except in cases 

71 
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of suits governed by the provisions of Order XXXVII 
of the Civil Procedure Code. According to rule 2, 
sub-rule (2) of that Order, in default of obtaining Leave 
to appear and defend or of appearance and defence i n 
pursuance thereof, the allegations in the plaint shall 
be deemed to be admitted and the plaintiff shall be 
entitled to a decree for any sum not exceeding the 
sum mentioned in the summons. This, in my opinion, 
is strong evidence of the intention of the Legislature 
that it is only in such cases that the allegations in the 
plaint should be deemed to be admitted and amount 
to proof on which a decree may be founded when there 
is no written statement and the defendant does not 
appear. 

The procedure in this country is not that which 
prevails in England. In my experience the practice 
sought to be upheld by the respondents has not 
hitherto prevailed in this Court where it has always 
been the practice in undefended cases to take 
evidence as defined in the Evidence Act, viz., oral 
statements of witnesses and documents proved before 
the Court. The curs as curiie may be looked at when 
interpreting the terms of the Civil Procedure Code. 
There is, in my opinion, nothing in the decision [Gal- 
staun v. Hutchison (1)] to which I was a party and in 
which judgment was also delivered by the late Chief 
Justice, which justifies the contention which has been 
advanced by the respondent before us. In this case 
the plaintiff gave evidence and proved his claim, but a 
question of stamp arose. The defendant entered 
appearance but did not file a written statement. The 
Code, however, is clear. The case does not fall under 
Chapter XXXVII, for the suit was based upon an 
alleged breach of contract claiming unliquidated 
damages. 


(1) (19121 1. L. E. 39 Calc. 789. 
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The decree lias been sought to be justified by an 
application of rule 5, Order VIII of the Civil Proce- Eoss & Co. 
dure Code and by the argument that verification of ScB j; en 
pleadings dispenses with evidence. As all pleadings and Others. 
in this Court are verified, this latter contention is Wo ~~j, F „ 
simply a re-statement of the argument that a decree J. 
can be given on pleadings without evidence in un- 
defended cases. This contention is a novel one. 
Verification does not. in my opinion, dispense with 
evidence. But it is merely a form of giving authen- 
ticity to the pleadings. The object of the verification 
of the plaint is to fix on the plaintiff the respon- 
sibility for the statements which it contains and to 
afford a guarantee of his good faith. See the case of 
B isdeo v. John Smidt (1). Verification, in my opinion, 
is not evidence on which a suit can be decreed, 
whether the adversary does or does not appear. 

Because a false verification may be the basis of a 
prosecution under section 191 of the Penal Code, 
as coining within the definition of “False Evidence” 
for the purposes of the Penal Code, that does not 
make a verification evidence on which a decree can 
be founded in a civil suit. 

Moreover, under Order XIX of the Code the Court 
may allow facts to be proved by affidavit, but the Code 
expressly stipulates that the affidavit must be confined 
to facts within the personal knowledge of the depo- 
nent, except in cases of interlocutory applications on 
which he is permitted to speak to his own belief. 

This knowledge by no means always exists in the 
case of verification of pleadings ; and the present case 
is an illustration in point — the plaint having been 
verified by the attorney of the plaintiffs who states 
that the allegations in the plaint are based on informa- 
tion received by him and believed by him to be true. 

(1) (189D) I. L. R. 22 All. 55, 60. 
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It is then said that under Order VIIF, rule 5, this 
procedure can be justified. This rule, in my opinion, 
has obviously no application. Order VIII is headed, 
as appears from the title of the chapter, “Written 
statement and set-off,” and the rule assumes existence 
of a pleading of the defendant ; for it states “ that every 
allegation of fact in the plaint, if not denied speci- 
fically or by necessary implication, or stated to be not 
admitted in the pleading of the defendant, shall lie 
taken to be admitted except as against a person under 
disability.” This section is really a rule of construc- 
tion of the defendant’s pleading. It cannot be said 
that a fact is admitted until one looks at the written 
statement. This rule does not apply where there is 
no written statement at all. The law says as a rule 
of construction, that if there is a written statement 
and the fact as alleged in the plaint is not denied, then 
the written statement must be so construed as to be 
taken to have admitted such allegation. The rule 
does not, in my opinion, justify the passing of a 
decree on no evidence where there is no written 
statement. 

Under Order IX, rule 6, where the plaintiffs appear- 
and the defendant does not appear when the suit is 
called on for hearing, then if it is proved that the 
summons was duly served, the Court may proceed 
ex parte. “Proceed ex parte” means “proceed to take 
and determine on evidence ” and this is what the sum- 
mons in the suit says. The summons does not say 
that on failure to appear the plaintiff is entitled to a 
judgment hy default, but on the defendant’s failure to 
appear the ease will be heard and determined ex parte, 
that is, in his absence by the taking of evidence. 

In my opinion, the decree having been made 
without evidence cannot be supported. As the plaint- 
iff did not tender any evidence, strictly speaking the 
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suit should be dismissed. But Mr. Langford James, 
who appears on behalf of the appellants, does not 
insist on this or contend that we have no power to 
remand. So I need not discuss this question. 

The decree will, therefore, be set aside and the case 
will be remanded in order to be reheard after giving 
the defendants an opportunity of filing written state- 
ment and of adducing evidence. The circumstances 
on which reliance is placed as entitling the defendants 
to defend the suit are not contested. 

In my opinion, the appellant is entitled to his 
costs of this appeal. 


1916 

Ross & Co. 

V. 


STRIVEN 

and Others. 


WOODROFFE 

J. 


Mookerjee J. I am clearly of opinion that there 
has been no trial of this suit in conformity with the 
procedure prescribed by the Legislature, and that the 
decree in favour of the plaintiffs cannot possibly be 
supported. Mr. Backhaul, who has made a strenuous 
endeavour to support the decision under appeal, has 
conceded that the procedure adopted for the trial of 
this suit is novel: but he has argued that novelty 
did not necessarily indicate departure from law. This 
may be conceded. But when recourse is had to a 
novel procedure, which has escaped the attention of 
generations of Judges, if the legality of the procedure 
is called in question, the matter undoubtedly deserves 
careful scrutiny. 

The very brief history of this litigation which 
involves a sum of over Rs. 17,000 may be stated in a 
few words. On the 24th January, 1916, the plaintiffs 
lodged the plaint in this Court for recovery of 
Rs. 17,578-13-8 from the defendants as liquidated 
damages for breach of a contract alleged to have been 
made on the 21st December, 1914. Summons is said 
to have been served upon one of the partners of the 
defendant firm on the 10th February, 1916. The suit 
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came on for trial on the 13th March, 1916. Up to that 
stage, the defendants had not entered appearance or 
filed a written statement ; but Mr. Gregory appeared 
on that day on their behalf and asked for leave to 
defend. Leave was peremptorily refused. The 
plaintiffs, however, did not adduce any evidence; 
and the following order was thereupon recorded: 
“Judgment for the amount claimed, 6 per cent, on 
decree. Costs on scale No. I.’ - We are now invited 
to set aside this decree as not founded on any legal 
evidence. 

It is an elementary principle, which forms the 
basis of all legal procedure, that no litigant is entitled 
to obtain relief from a 'Court of justice unless he 
establishes to the satisfaction of the Court that his 
claim is well founded. Tested in the light of this 
principle, how does the claim of the plaintiffs stand ? 
They examined no witnesses; how did they then 
profess to have established their claim to the satis- 
faction of the trial Judge? The judgment itself does 
not throw any light on this point. But Mr. Buckland 
has invoked the assistance of two doctrines, viz., first, 
the principle of admission by non-traverse, and, 
secondly , the principle that allegations in a plaint duly 
verified form legal evidence whereon a judgment may 
properly be based. 

As regards the first branch of this contention, the 
principle invoked is embodied in rule 5 of Order 
VIII of the Code of Civil Procedure, and is expressed 
in these terms : “ Every allegation of fact in the plaint, 
if not denied specifically or by necessary implication 
or stated to be not admitted in the pleading of the 
defendant, shall be taken to be admitted except as 
against a person under disability; provided the Court 
may in its discretion require any fact so admitted to 
be proved otherwise than by such admission.” The 
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plain reading of the rale, which is really a rale of 
construction of pleadings, is that it is limited in its 
application to cases where there is in fact a pleading 
of the defendant. Mr. Buclcland contended that it was 
not logical to distinguish between cases where there 
is a pleading by the defendant, and cases where there is 
no pleading by the defendant. We are not concerned, 
however, with the question "whether the principle 
embodied in rule 5, which I may observe parentheti- 
cally, was for the first time introduced into the Code of 
this country in 1908 [ Anundmoyee Chowdhooraycin 
v. Sheeb Clmncler Roy (1)], can or cannot be defended 
on logical grounds ; we have to apply it as we find it 
framed by the Legislature, and, in my opinion, its very 
phraseology shows that it has no application to the 
present case. Apart from this, the plaintiffs have to 
overcome an additional difficulty, because rule 3 lays 
down that “it shall not be sufficient for a defendant 
in his written statement to deny generally the grounds 
alleged by the plaintiff, but the defendant must deal 
specifically with each allegation of fact of which he 
does not admit the truth, except damages'' This rule 
is based on Order XIX, rule 17, of the rules of the 
Supreme Court of England. That rule must be read 
with Order XXI, rule 4, which is in these terms : “ No 
denial or defence shall be necessary as to damages 
claimed or thei r amount, but they shall, be deemed to 
be put in issue in all cases, unless expressly admitted.” 
Although there is no provision in our Code correspond- 
ing to Order XXI, rule 4, of the rales of the Supreme 
Court of England, I think we can legitimately put the 
same construction upon Order VIII, rule 3, as lias been 
put in England upon Order XIX, rule 17. That 
interpretation will be found explained by Mr. Justice 

(1) (1862) 9 Moo. I. A. 287. 
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Hawkins in the ease of Wood v. The Jiarl of Durham 
(1). ft is plain that in the present case even if the 
defendants had entered appearance and filed a written 
statement, it would not have been obligatory upon 
them to plead specifically as to the amount of damages ; 
and merely because they did not appear, they cannot 
he in a worse position than what, they would have 
occupied if they had appeared and filed, a written 
statement. I may add that if the contention of tit; 1 
respondents were to prevail, the provisions of Order 
XXXVII which are applicable to special classes of 
negotiable instruments would be entirely superflu- 
ous. If what is contended by the respondents is well- 
founded and can be legitimately done in all ela.ss.ss 
of cases, why should the Legislature provide it special 
procedure in Order XXXVII? I, therefore, hold 
without hesitation that the plaintiffs are not entitled 
to succeed on the basis of implied, admission of their 
claim by the defendants. 

As regards the second branch of the contention, it 
has been argued that as the plaint was duly verified, all 
the allegations therein must be deemed to be evidence in 
favour of the plaintiffs against the defendants and 
should be treated as material for the basis of the judg- 
ment of the Court. In support of this contention, reli- 
ance has been placed upon the deci sion of the Allahabad 
High Court in the case of Queen-Empress v. Mehrban 
Singh (2). In my opinion, that argument rests on no 
solid foundation. A comparison of the terms of sec- 
tions 191 and 193 of the Indian Penal Code shows 
that a person who. makes a false affidavit is deemed 
to give false evidence, in order that he may be pun- 
ished under section 193 of the Indian Penal Code. 
Indeed, the inference may be legitimately drawn from 
the language used in section 191 read with section 193 

(1) (1888) 21 Q. B. D. 501, 508. (2) (1884) I. L. K. 6 All. G20. 
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that a verified statement would not be “evidence” 
but for the special provision of section 191 which has 
been enacted for a special purpose. 

In this connection, reference may usefully be made 
to the procedure prescribed by the Legislature for the 
trial of a suit in which the defendant does not appear. 
Order IX, rule 6, lays down that “ where the plaintiff 
appears and the defendant does not appear when the 
suit is called on for hearing, then, if it is proved that 
the summons was duly served, the Court may proceed 
ex parte." The next stage is described in Order 
XVIII, rule 2, which lays down that “ on the day 
fixed for the hearing of the suit or on any other day 
to which the hearing is adjourned, the party having 
the right to begin shall state his case and produce 
his evidence in support of the issues which he is 
bound to prove.” If the contention of the respond- 
ents were well-founded, the Legislature would no 
doubt have stared that where the defendant has not 
appeared, the case may be decreed on the basis of the 
allegations made in the verified plaint. Reference 
has been made in the course of argument to the 
decision of the Allahabad High Court in Basdeo v. 
John Srnidt (1) which explains the value and. object 
of verification. That certainly does not support the 
content 1 on of the respondents. A verification is 
required with a view to discourage, if not to prevent, 
the institution of false suits; the Legislature never 
contemplated that verified statements should be t reated 
as evidence on behalf of the plaintiff against the 
defendant. This view is confirmed on an examination 
of the provisions of the Code as to the use of 
affidavits in evidence. Order XIX defines the circum- 
stances in which affidavits may be used as evidence 
and specifies the limitations subject to which this is 
(1) (1890) I L. It. 22 All. 55, 60. 
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permissible. If the contention of the respondents 
were to prevail, the provisions of Order XIX would 
be superfluous. It is worthy of note that section 96 
sub-section (2), of the Code of Civil Procedure allows 
an appeal from an original decree passed ex parte; it 
is difficult to conceive how such an appeal can be of 
any assistance to the defendant, if there is no evidence 
on the record. 

Reference has also been made to section IT of 
the Divorce Act which, I should have thought, was 
against the view put forward by the respondents. If 
a verified plaint could always be treated as evidence, 
it was superfluous to make a special provision in the 
Divorce Act. 

In my judgment there is no possible escape from 
the conclusion that there is no legal evidence on the 
record on which the decree made in favour of the 
plaintiffs may be supported. 

The question next arises, what course should now 
be pursued. Mr. Langford James, in my opinion, 
would have been perfectly justified if he had seriously 
pressed his contention that as the plaintiffs are not 
shown to have offered or, indeed, to have been even 
ready with any evidence in the trial Court, the appeal 
should be allowed and the suit should stand dismissed. 
I am reluctant, however, to adopt this course, on the 
present occasion, for I feel doubtful how far the 
conduct of the plaintiffs might or might not have been 
affected by the novel procedure which, we were 
informed in the course of the argument, was adopted 
in the trial Court. That we are entitled to remand 
the case for trial is, I think, obvious. Section 561 of 
the Civil Procedure Code of 1882 which provided that 
the Appellate Court shall not remand a case for a 
second decision except as provided in section 562. does 
not re-appear in the Code of 1908. Consequently, 
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Attorneys fertile appellants: 
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0. M. 

(1) (1371) 8 B. L. n. 44, 48. 
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CRIMINAL REFERENCE. 


Before Mookerjee an l Sheepshank* JJ. 

RAY AN KHAN 

v. 

EMPEROR.* 

Stiretb—Duty of Magistrate to inquire into fitness of each surety on er id nice 
taken by him — Delegation of inquiry to the police or others — Rejection 
of sureties on a police report— Grounds of rejection — Want of control — 
Criminal Procedure Code {Act V of ISOS) s. 122. 

Under section 122 of the Criminal Procedure Code, a Magistrate must 
personally hold a separate inquiry as to the fitness of each surety and 
decide the matter on evidence taken for the purpose, and he cannot 
delegate to a police officer or other person the function entrusted by law to 
him alone. 

Suresh Chandra Basil v. Emperor (1), In re Abdul Khan (2), A I bar All 
Mahomed v. Emperor (3) and Kalu Mirza v. Emperor (4) followed. 

Queen-Empress v. Pirthi Pa 1 - Singh (5), Emperor v. Tota (6), Emperor 
v. Ghulam Mustafa (7), Emperor v. Bahcant (8), Bhawani Singh v. King- 
Emperor (9), King-Emperor v. Parmeshur (10), Ramanand Singh v. King - 
Emperor (11), Jai Gobind v. Emperor (12), King-Emperor v. Kami Khan 

(13), Imperaior v. Mahro (14), Emperor v. Kamal (15), Imperator v. 
AUahdino{ lG), Emperor v. /Jaji Usman (17), Pirn Abdulla w Emperor 
(18), 4/ aha nun ad Ibrahim v. Emperor (19) approved. 

0 Criminal Reference, No. 73 of 1916, by C. Tindall, Sessions Judge 

(10) (1904) 1 Or. L. J. 459. 

(11) (1908) 8 Cr. h. J. 344. 

(1*2) (1912) 13 Cr. L. J. 760. 

(13) (1906) Puhj. Rec. 18. 

(14) (1908) 10 Cr. L. J. 225. 

(15) ; 1908) 10 Cr. L. J. 230. 

(16) (1911) 12 Cr. L. J. 410 . 

(17) (1910) 11 Or. L. J. 497. 

(18) (1913) 15 Cr. L. J. 378. 

(19) (1914) 16 Or. L. J. 100. 


of Baakura, dated May 13, 1916. 

(1) (1904) 3 C. L. J. 575. 

(2) (1906) 10 0. W. K. 1027. 

(3) (1914) I. L. It. 42 Calc. 706, 

(4) (1909) L L. R. 37 Calc 9S. 

(5) (1898) All. W. N. 154. 
m (1903) L L. It. 25 AIL 272. 

(7) (1904) I. L. It. 26 All. 371. 

(8) (1934) T. L. R. 27 AU. 293. 

(9) (1914) 12 AIL L. J. 1004. 



1025 


YOL. XLIIL] CALCUTTA SERIES. 

Want of sufficient control over the person bound down is not a valid 
ground for the rejection of a surety. 

Kcdu Mirzt t v. Emperor (1), Jiva Natha v. Emperor 2), Queen-Empress 
v. Rahim Bakhsh <3) and Sheikh Zikri v. Emperor (4 » referred to. 

The facts of the case were as follows. A proceeding 
under s. 110 of the Criminal Procedure Code was in- 
stituted against one Rayan Khan and others in the Court 
of the Subdivisional Officer of Bankura, who by an 
order, dated the 1st December, 1915, bound down seven 
of accused, each in the sum of Rs. 200, together with 
two sureties respectively in the like amount, to be of 
good behaviour for one year, and in default sentenced 
them to rigorous imprisonment for the same period. 
Two others were similarly directed to execute bonds 
with sureties to be of good behaviour for three years 
with the alternative of rigorous imprisonment for such 
term. 

On the 24th and 26th January, 1916, each of the 
accused produced two sureties who filed the title-deeds 
of their properties. The Magistrate, without himself 
holding an inquiry into the question of the fitness of 
the sureties, referred the matter to the police in the 
following terms : 

41 To police for inquiry if the surety is lit ; forward documents also." 

The Sub-Inspector of Police thereafter submitted 
the following report : — 

14 The proposed sureties are not lit. They have not sufficient control 
over the accused, ami they have no sufficient (property) to pay the amount 
in case of default ; so under the circumstances I cannot recommend this.” 

The Magistrate, thereupon, rejected the sureties 
offered by the accused and required them to furnish 
others instead, with the result that the persons bound 
down were sent, to jail. On the 13th May, the Sessions 
Judge of Bankura referred the cases of nine of these 
persons to the High Court, under s. 438 of the Criminal 

(1) 0909) I. L. 11. 37 Calc. 91, 101. (3) (1898) I. L. H. 20 Ail. 206. 

(2) (1914) 16 Bum. L. II. 138. , (4) (19111 12 Ail. L. .J. 785. 
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Procedure Code, recommending Die reversal of the 
Magistrate’s order refusing to accept the sureties. 

No one appeared in the Reference. 

Mookerjer and Sheepshanks JJ. In a proceeding 
under section 110 of the Criminal Procedure Code, the 
petitioners were directed, on the 1st December, 1915, to 
execute bonds for Rs. 200 with two sureties each, to be 
of good behaviour for one year in some cases, and for 
three years in other cases, in default to undergo rigor- 
ous imprisonment for their respective periods. This 
order was made by Mr. H. K. M til lick, Subdivisional 
Magistrate, Bank ura. On the 21th and 26th January, 
1916, the petitioners produced two sureties each, who 
offered to stand as sureties, and filed documents of title 
relating to their properties. Oil the 28th January, the 
Magistrate recorded the following order: “To police 
for inquiry if the surety is fit ; forward documents 
also.” As the police did not submit the report on the 
day fixed, the case was adjourned. The Sub-Inspector 
of Police subsequently reported in the following 
terms: “ The proposed sureties are not fit. They 
have not sufficient control over the accused and they 
have no sufficient (property) to pay the amount in case 
of default; so under the circumstances I cannot re- 
commend this.” The Inspector of Police forwarded 
this report to the Magistrate with the note “Not re- 
commended.” The Magistrate thereupon recorded the 
following order on the 11th February, 1916 : “ Rejected. 
Let them furnish other good surety.” The result was 
that the petitioners were all lodged in jail. The 
Sessions Judge has now forwarded the records to this 
Court with the recommendation that the order of the 
Magistrate he set aside, on the ground that the sureties 
were rejected without judicial inquiry by the Magis- 
trate himself. 

It is well settled that the question whether a 
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particular person who is offered as surety is or is not 
fit, within the meaning of section 122 of the Criminal 
Procedure Code, must be decided by the Magistrate 
himself, and his decision must be based upon evidence 
taken for the purpose ; sureties offered should not be 
refused except after judicial inquiry. This view is 
supported by a long line of cases in this Court which 
are binding upon us and our Subordinate Courts, 
Suresh Chandra Basu v. Emperor (1), In re Abdul 
Khan (2), Akbar Alt Mahomed v. King-Emperor (3), 
Kalu Mirza v. Emperor (4). In the case last men- 
tioned, Coxe J. doubted whether the inquiry might 
not be delegated to a Subordinate Magistrate. Ryves 
J., however, followed what has undoubtedly been the 
consensus of opinion in all the superior Courts in this 
country, namely, that the Magistrate should himself 
hold the inquiry into the fitness of the proposed 
sureties, and cannot call upon other persons to exer- 
cise the functions which are entrusted by law to him 
alone. Amongst the cases in Allahabad, reference 
may be made to the decisions in Queen-Empress v. 
Pirthi Po l Singh (5), Emperor v. Tota d>), Emperor v. 
Ghulani Mustafa (7), Emperor v. Bahvant (8), 
Bhawani Singh v. King-Emperor (9). The same view 
has been adopted in the Court of the Judicial Com- 
missioner of Oudb, King-Emperor v. Parmeslmr (10), 
Bamaaand Singh v. King-Emperor (II), Jai Govind v. 
Emperor (12). A similar view has been adopted by 
the Chief Court of the Punjab, King-Emperor v. 
Kaini Khan (13) : and also by the Court of the Judicial 
Commissioner of Sind, Imperator v. Mahro (14) 


(1) (1904) 3 C. L. J. 575. 

(2) (1906) 10 C. W. N. 1027. 

(3) (1914) I. L. R. 42 Cale. 706. 

(4) (1909) I. L. R. 37 Calc. 91. 

(5) (1898) All. W. N. 154. 

(6) (1903) I. L. R. 25 AH. 272. 

(7) (1904) I. L. R. 26 All. 371. 


(8) (1904) I. L. R. 27 Ail. 293. 

(9) (1914) 12 All. L. J. 1004. 

(10) (1904) 1 Or. L. J. 459. 

(11) (1908) 8 Cr. L. J. 344. 

(12) (1912) 13 Or. L. J. 760. 

(13) (1906) Pnuj. Rec. 18. 

(14) (1908) 10 Cr. L. J. 225. 


1021 

1916 


Rayan 

Khan 

v. 

Emperor*. 



1028 

1916 

Rayan 

Khan 

v . 

Emperor. 


INDIAN LAW REPORTS. [VOL. XLIII. 

Emperor v. Kamal II), hnperator v. Allahclino (2), 
Emperor v. Raji Usman (3), Pirn Abdulla v. 
Emperor (4), Muhammad Ibrahim v. Emperor 15). 
We accordingly accept the recommendation of the 
Sessions Judge, set aside the order of the Magistrate, 
dated the ll tli February, 1916, and remand the case to 
him in order that he may inquire into the tit ness of 
the sureties offered, upon such evidence as may be 
adduced before him on behalf of the accused. It may 
be added that, as there are several accused persons 
each of whom has offered two sureties, the fitness of 
each person must be separately determined. A general 
order without investigation of the circumstances of 
each of the sureties is obviously not contemplated 
by the law. 

As the question of fitness of each surety will be 
determined by the Magistrate after inquiry, it is not 
necessary for us to specify the elements to be taken 
into consideration by him ; but with reference to the 
observation in the Police report chat sureties should 
be rejected if they do not show that they have 
sufficient control over the accused, we may draw the 
attention of the Magistrate to the fact that according 
to the decisions of this Court, this is not a valid 
ground for rejection of a surety, Kalu Mir, -a v. 
Emperor (6). The same view has been adopted by 
the Bombay High Court in a recent case [ Jiva Mat ha 
v. Emperor (7)], though a somewhat different view 
is possibly indicated in Queen-Empress v. Rahim 
Bakhsh (8) and Sheikh Zikri v. King-Emperor (9). 

Let the records be returned. 

E. H. M. Case remanded. 

(1) (1908) 10 Cr. L. J. 230. (5) (1914) 16 Or. I.. J. 100. 

(2) (1911) 12 Cr. L. J. 410. (6) (1909) I. L. It. 37 Calc. 91, 101. 

(3) (1910) 11 Cr. L. J. 497. (7) (1914) 16 Bom. L. It. 139. 

(4) (1913) 15 Cr. L. J. 373, (8) (1893) I. L. It. 20 All. 206. 

(9) (1911) 12 All. L. J. 735. 
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CRIMINAL REVISION. 

Samlerson C. a>7id Walmsley J. 

In the matter of KHETRA MOHAN GIRL* 

Criminal revision — Practice — Time-limit of applications to High Court in 

criminal revision — Application made after the expiry of 60 days from 

the date of the order. 

As a matter of practice the High Court will not, save in exceptional 
circumstances, entertain an application in criminal revision unless it is made 
within 60 days, excluding the time necessary to obtain copies, from the 
date of the order complained of. 

This was an application by way of motion, under 
s. 15 of the Charter Act (24 & 25 Viet. c. 104) against an 
order passed under s. 145 of the Criminal Procedure 
Code, by the Subdivisional Magistrate of Contai, on 
the 8th April, 1916. It was presented to the Criminal 
Bench ol the High Court on the 19th June, and heard 
on the 20th and 21st. 

Babu Saroda Oharan My tee appeared for the peti- 
tioner and moved their Lordships. 

[Walmsley J. Are you in time ?] 

Taking into account the time required to procure 
the copies, I am in time. 

[Sanderson C. J. Under what law do you deduct 
the time taken for the coj>ies?] 

There is no provision in the Criminal Procedure 
Code or the Limitation Act (IX of 1908) for such 
applications, but 60 days’ limit has been fixed by 
analogy to Criminal Appeals, and section 4 of the 
Limitation Act would apply by reason of the same 
analogy. 

[Sanderson O. J. Even then the last day expired 

° Criminal motion against the order of the Subdivisional Officer of 
Contai, dated April 8, 1916. 
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last Saturday. Why did you not move on the previous 
Monday ?] 

On Saturday your Lordships did not sit. It has 
been presented on the first day your Lordships are 
sitting since. There is no hard and fast rule of prac- 
tice that the application must be made within 60 days. 
If the Bench takes motions once a week, and the last 
day falls on a holiday, I would in that case have to 
make the application on the previous motion day, and 
this would practically curtail the period of 60 days 
by a week. If I have a just grievance, the application 
should not be barred simply because it is made a few 
days late. 

Sanderson C. J. Since yesterday 1 have caused 
enquiries to be made with regard to the practice 
affecting this matter, and I find that the well-known 
practice is that an application for revision must be 
made within 60 days from the date of the order 
complained of. The Court has allowed an addition, to 
the 60 days, of the time which is necessary for 
obtaining copies. This is not a question of limitation 
but a rule of the practice of the Court to the effect 
that an application for revision must be made within 
a reasonable time. It is not an inflexible rule, and in 
exceptional circumstances the rule might be departed 
from. In this case the date of making over the copy 
to the applicant was the 1st day of Jane, so that there 
was ample time to make this motion on one of the 
usual motion days, namely, Monday, the 5th of June 
or Monday, the 12th of June. Yet this motion was not 
made until the 19th of June when it was out of time. 
In these circumstances, we are of opinion that this 
application should not be entertained. 

Walmsley J. concurred. 


E. H. M. 


Application ref used. 
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PRIVY COUNCIL. 


GIRJA BAI 

V. 

SADASHIV DHUNDIRAJ. 


P. CP 
1916 

May 19. 


[ON APPEAL FROM THE 600RT OF THE MMmi COMPlSSIONEi, CENTRAL 

PROVINCES.] 


Hindu lam— Joint family — Mitakshara law — Allegation of separation by 
one member of joint family — Expression of intention to hold share 
separately followed by suit for partition — Unequivocal and clearly 
expressed intention — u Separation” as distinct from u division of shares 
of property P 

In this case their Lordships of the Judicial Committee held, on the 
facts, that the conduct of the plaintiff, a member of a joint Hindu family 
governed by the Mitakshara law, in indicating by a notice in a registered 
letter his intention to separate himself and enjoy his share in severalty, 
coupled with a suit for partition was as u unequivocal ” and u clearly 
expressed ” an intention as could be made, and that it amounted to a 
separation with all its legal consequences. 

The rule of law applicable to cases of separation from the joint undi- 
vided family laid down in Suraj Narain v. Iqbal Narain (1) followed. 

Nowhere in the Mitakshara is it stated that agreement between all the 
coparceners is essential to the disruption of the joint status, or that the 
severance of rights can only be brought about by the actual division and 
distribution of the property held jointly. On the other hand, numerous 
authorities on the subject leave no room for doubt that “ separation,” 
which means the severance of the status of jointness, is a matter of 
individual volition. 

Separation from the joint family involving the severance of the joint 
status so far as the separating member is concerned, with all the legal 
consequences resulting therefrom, is quite distinct from the de facto 
division into specific shares of the property held until then jointly. One 

* Present : Lord Shaw. Lord Sumner, Sir John Edge and Mr. Ameer 
All 


(1) (1912) I. L. B. 35 All. 80, 87 ; L. B. 40 I. A. 40, 45. 


1032 


INDIAN LAW REPORTS, [VOL. XLIII. 


1016 

GiRJA Bai 

V. 

Sadashiv 

Dhundiraj. 


is a matter of individual decision, the desire on the part of any one member 
to sever liimseK from the joint family and to enjoy the hitherto undefined 
or unspecified share separately from the others without being subject to 
the obligations which arise from the joint status j whilst the other is the 
natural resultant from his decision, the division and separation of his 
share, which may be arrived at either by private agreement among the 
parties, or on failure of that by the intervention of the Court. Once the 
decision has been unequivocally expressed and clearly intimated to his 
co-sharers, his right to obtain and possess the share to which he admittedly 
has a title is unimpeachable : neither the co-sharers can question it, nor 
can the Court examine his conscience to find out whether his reasons for 
separation were well founded or sufficient-: the Court ha3 simply to give 
effect to his right to have his share allocated separately from the others. 

Madho Parshad v. Mehrban Singh{ 1), Deo Bunsee Koer v. Dwarka- 
nath (2), Appovier v. Rama Subha Aiyanfi), Joy Narain Giri v. Giris’t 
Chunder Myti (4) and Vato Koer v. Rowshun Singh (5) referred to. 

Appeal 76 of 1914 from two judgments and decrees 
(25th July 1912) of the Oourt of the Judicial Commis- 
sioner, Central Provinces, respectively, reversing an 
order (23rd January 1911) and a preliminary decree 
(8th April 1911) of the District Judge of Nagpur in 
Civil Suit 20 of 1908- 

The representative of the plaintiff was the appel- 
lant to His Majesty in Council. 

The suit giving rise to this appeal was brought by 
one Harihar (husband of the appellant) for partition, 
and for possession of a one-third share in the joint- 
family properties (valued at 54 lakhs of rupees) of the 
joint Hindu family of which he and the respondent 
were members. 

The only question for determination on this appeal 
was whether the appellant wa3 entitled, as the heiress 
and legal representative of her deceased husband, to 
his share of the properties in suit, and to a decree for 

(1) (1890) I. L. R. 18 Calc. 157 ; (3) (1866) 11 Moo. I. A. 75. 

L. R. 17 I. A. 194. (4) (1878) I. L. R. 4 Calc. 434 ; 

(2) (1868) 10 W. R. 273. L. R. 5 I. A. 223. 

(5) (1867) 8 W. R. 82, 
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partition. The decision of this question depended on 
whether before his death, on 17th June 1909, Harihar 
had ceased to be a member of the joint family with 
the respondents. If he died joint in estate, as the 
respondents contended, the suit abated on his death, 
and his interest in the joint family property passed to 
the respondents by survivorship according to the 
Mitakshara law of the Benares School by which the 
parties were governed : but if before his death he had 
become separate in estate, as was contended by the 
appellant, she inherited his share and would be enti- 
tled to continue the suit. 

The following pedigree shows the relationship of 
the parties to the suit : — 

Bapuji. 


Atmaram. Ram Chandra Jagkshwar. 

[Died 1899. ] [Died 1903.] [Died 1906.] 


Dhundiraj-Dhundiraj Nilkant 

(Adopted Son). [ Defdt . No. £.] 

[Defdt. No. 7.] I 

[Died 1910.] j 


I 

Haiuhar. 

[The original 
Plaintiff died 
17th June, 1909, 
leaving Plaint- 
iff Appellant, 
Girja Bai, his 
sole widow and 
heiress.] 


SA DASH IV. PlJRUSHOTTAM. BAUKAM 

[ Defdt. No. ,5.] [Defdt. No. 3.] [Defdt. No. 4 . ] 


The joint property consisted (inter alia) of lands, 
houses and shops, and business carried on at various 
places. 

During the life-time of Atmaram, the whole estate 
was under his management and control, and at each 
place where business was carried on it was managed 
by one of the members of the joint family. 

Atmaram adopted the defendant Dhundiraj, and 
died on 5th December 1899. After his death disputes 
arose between Harihar on the one hand, and Rani 
Chandra and Dhundiraj oil the other, and their relations 
towards one another became very strained. Dhundiraj 
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became the chief manager in place of Atmaram and 
went to reside at Nagpur. 

On 14th February 1902 Harihar and Jogesliwar 
gave notice to Dhundiraj that on account of the strain- 
ed relations existing between them they were desirous 
of having the estate partitioned and of holding their 
shares separately, and demanded to know whether 
Dhundiraj and Ram Chandra would do this without 
recourse being had to a suit. In 1902 Harihar separat- 
ed from the joint family and ceased to live as a 
member of it. He went to reside in a house of his 
own, and from that time continued ’separate from the 
other members of the family in food, residence, and 
worship. 

Ram Chandra died in 1903 and the matters raised 
by the notice of 14th February 1902 remained in abey- 
ance. Jagesliwar died in 1906. 

On 1st October 1908 Harihar gave notice by regis- 
tered letter to Dhundiraj that he wished to have a 
partition of the whole of the joint family proper- 
ties, and to obtain his one-third share in severalty, 
and asked whether he was prepared to do this pri- 
vately and without delay. On 18th October Dhundiraj 
replied through his pleader asking Harihar not to 
have the properties partitioned, but suggesting that if 
he was determined to have the properties partitioned, 
there should be a friendly partition, Harihar himself 
making a division of all the properties into three 
parts, and taking one of them. 

On 21st October 1908 Harihar brought the present 
suit against his co-sliarers Dhundiraj, Nilkant and 
their respective sons, for partition of the joint family 
estate, and for separate allotment* to him of his one- 
third share, alleging that the defendants had colluded 
to avoid partitioning the estate and giving him his 
share. 
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The defendants admitted the claim, and said they 
were willing to divide the estate. What took place 
before the District Judge is set out in the judgment 
of their Lordships of the Judicial Committee ; as also 
are the facts detailed which are said to amount to a 
separation by Harihar from the other members of the 
joint family. 

On 17th June 1909 Harihar died, leaving his wi- 
dow, the appellant, as his sole heiress ; and on 6th July 
she applied for substitution of her name as plaintiff 
in the suit in place of her deceased husband. The 
defendants opposed the application on the grounds 
that Harihar’s rights in the joint family properties had 
passed to them by survivorship ; that his widow had 
no right therein, and, consequently, was not entitled to 
maintain the suit which should be dismissed as having 
abated. 

The appellant thereupon tiled a written statement 
that Harihar had unequivocally told the defendants of 
his intention to separate from them in estate, and had 
separated from them in mess and residence ; that a 
registered notice demanding partition had been sent, 
and the suit was then filed ; that Harihar’s one-third 
share was admitted, and that a preliminary decree 
would have been passed on the admission of the parties 
had not delay been caused in various ways by the 
defendants. It was contended that there had been a 
separation in estate in fact and in law and that the 
appellant was entitled to succeed to the right of her 
deceased husband. 

The defendants in a further written statement 
denied that there had been any unequivocal commu- 
nication by Harihar of his intention to separate from 
them in mess and residence, and contended that, 
inasmuch as no judgment or decree for partition had 
been passed, and no partition had been in fact carried 
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out during Harihar’s life, the family and the estate 
were still joint. 

The District Judge found on the facts that what had 
taken place between Harihar and the other members 
of the family amounted to a separation in residence* 
messing and estate between him and them ; and that 
under the circumstances of the case, and on the autho- 
rity of various reported decisions which were referred 
to, Harihar had prior to his death ceased to be a mem- 
ber of the joint and undivided family ; and his widow 
was entitled to succeed as heiress to his one-third 
share and had the right to maintain the suit. 

Appeals from that decision and "from t he preli- 
minary decree preferred by the respondents were 
heard by Mr. H. V. Drake-Brockman (Judicial" Com- 
missioner) and- Mr. H. J. Stanyon (Additional Judi- 
cial Commissioner) who reversed the order and decree 
of the District Judge, and dismissed the suit. 

The Court of the Judicial Commissioner held affirm- 
ing tire findings of the District Judge that Harihar had 
lived and messed separately, and that before filing 
his suit he did in clear and unequivocal terms commu- 
nicate to the defendants his earnest desire and fixed 
determination to convert his estate from a joint one 
into an estate in severalty ; but that there had been in 
fact no agreement amongst all the members of the 
family for a severance of their joint estate. The 
Court further held, contrary to various reported deci- 
sions referred to, that by the Mitakshara law a separa- 
tion of title and interest amongst members of a joint 
Hindu family could only be effected by a decree of 
Court, or by an agreement come to by all the members 
to separate, and that a declaration by one member of 
bis intention and determination to be separate did not 
disrupt the family estate - or destroy the right of sur- 
vivorship. ■ 
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On this appeal, 

Sir R. Finlay, K. C., and .4. M. Dunne , for the 
appellant, contended that on the concurrent findings 
of fact by both Courts below Harihar was, at the 
date of liis death, not a joint and undivided, but a 
separated member of the family, and that the one-third 
share in the joint properties to which he was admit- 
tedly entitled was not affected by any right of surviv- 
orship in the remaining members of the family. His 
share consequently passed on his death to the appel- 
lant as his sole widow and heiress. The case of Suraj 
Narain v. Iqbal Narairi (1) was referred to and 
relied on as laying down the law in the present case, 
and it was submitted that the “ unequivocal and clear- 
ly expressed intention” which was heLd to be wanting 
in that, case was, in the present case, clearly estab- 
lished. 

Be Gruyther. K. C., and J. M. Parikh, for the res- 
pondents, contended that the appellant had failed to 
discharge the onus which lay on her to prove that 
Harihar was separate in estate at the date of his death. 
The coparceners being collaterals, a partition of the 
joint and undivided property could only have been 
effected by an agreement between Harihar and the 
respondents declaring their intention to separate in 
estate, or by a decree for partition, and there was no 
such decree nor any such agreement. Harihar alone, 
ignoring the wishes of the respondents, could not, by 
a declaration of his intention to separate in estate 
followed by a demand for a partition by suit, convert, 
his joint interest in the family property into a tenancy 
in common so as to destroy the respondents’ right of 
survivorship therein. On' Hariliar’s death, it was sub- 
mitted, his share under the circumstances of this 
case would pass to the respondents by survivorship. 

(1) (1912) I. L. it. 95 All. 80 87 ; L. It. 40 I. A. 40, 45. 
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1916 Any single member of a joint family can ask for a 
GirjTbai separation-, see Mayne’s Hindu law, 7th Ed., 331, 335, 

. r - paragraph 270. But separation was distinct from 

Sad ash iv , , . 

Dhundxraj. partition ; the one is an alteration of title, the other is 
an alteration of property. The notice of 1st October 
1908 was, it was submitted, only an expression of a 
desire that separation should be made, only a proposal 
for separation as it were. When Harihar brought his 
suit, was the property joint or separate? At that date, 
it was contended, he considered the property to be 
joint. At any rate it was not sufficiently separate to 
prevent his share from devolving by survivorship 
rather than descending to her who would inherit his 
property if he were separated. Reference was made 
to Pirthi Pal v. Jowahir Singh { 1) and Appovier v. 
Rama Subha Aiyan (2). 

[Lord Shaw intimated that the Board was not 
prepared to recede from anything laid down in the 
case ol Sura j Naruin v. Iqbal Narain (3)]. It -was 
then contended on the facts that there was not such a 
declaration of intention to separate, “ unequivocal and 
clearly expressed” as is referred torn that case. The 
findings of the Courts below were, it was submitted, 
not concurrent. 

Sir R Finlay, K. C., replied. 

The judgment of their Lordships was delivered by 

Ma v -I 9 - Mr. Ameer Ali. This appeal from two judgments 

and decrees of the Judicial Commissioner’s Court in 
the Central Provinces of India arises out of a suit 
brought by one Harihar, since deceased, on the 21st 
October, 1908, in the Court of the District Judge of 
Nagpur. The object of the suit was to obtain a 

(l) (1887) r. L. R. 14 Calc. 493, 505 ; (2) (1866) 1 1 Moo. T. A. 75, 83. 

L. R. 14 I. A. 37, 42. (3) (1912) I. L. R. 35 All. 80 ; 
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declaration of his right to a one-third share in certain 
movable and immovable properties, which till then 
had been held as appertaining to a joint undivided 
Hindu family, of which he had been a member, a 
decree for partition, and other ancillary reliefs. 

Harihar died on the 17tli June, 1909, during the 
pendency of his suit, and the question in the case is 
whether at the time of his death he was separated 
from the joint family. If he was, his share would be 
inherited by his widow Girja Bai, the appellant ; if 
not, the defendants, respondents in this appeal, would 
take it by survivorship. 

The facts of the case are simple, and may be stated 
briefly. Bapuji, the common ancestor, left several 
sons, among them Harihar, the plaintiff in this suit ; 
two, Damoodur and Balaji, died many years ago 
without any issue. Atmaram, the eldest, who became 
the manager of the family on Bapuji’s death, died in 
1899, leaving Dlnmdiraj, the first defendant, the son of 
his brother Ram Chuuder, whom he had taken in 
adoption. Dkundiraj became the manager after 
Atmaram’s death, and acted as such when this suit 
was instituted. He has since died, and he is now 
represented by his son Sadashiv. Ram Chunder died 
in 1902, leaving Nilkantlia, his son, and two grand- 
sons, all of whom are defendants in this action. 
Jageswar, another brother, died in 1906 without leav- 
ing any male issue. Thus, on the 21st October, 1908, 
when he brought his suit, Harihar was entitled to a 
one-third share of the joint property. It is alleged in 
the plaint that after Atmaram’s death “ dissensions 
arose in the joint and undivided family,” and in 
consequence thereof two shops were set up at Parsoni, 
their place of residence, one in the name of Hari- 
har, the other in that of Dhundiraj, and separate 
bhahi-khattas (account-books) were opened in their 
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respective names. The plaintiff further alleged that 
for “ these reasons ” he did not wish to continue as a 
member of the joint family ; that he had communi- 
cated his intention to the defendants ; and had, on the 
1st October, 1908; served a registered notice on the 
first defendant, “the manager of the joint family,” 
and “as the defendants were collasively putting off 
partition and evading to give him his share he was 
obliged to bring this suit.” The cause of action was 
stated to have arisen on the 1st October. 1908, when he 
demanded partition and his one- third share. 

The defendants admitted the plaintiff’s claim, and 
added that in answer to the registered notice, the first 
defendant had stated that he had no objection to a 
division of the estate which “should be made by 
private persons without going to Courts.” They 
further urged that as they were willing to divide the 
estate, the suit was premature and that they should 
not be saddled with costs. 

What took place before the District Judge subse- 
quent to the appearance of the defendants and the 
filing of their written statement appears clearly from 
the judgment of the Judicial Commissioners under 
appeal. The learned Judges say 

u The defendants entered appearance on the. 1 5th February* 1909, and 
on the 9th March, 1909, it was admitted on their behalf that the plaintiff 
was entitled to have a decree for partition of a one-third share. As’ to the 
property to be divided, after some controversy the parties were in "agree- 
ment except in respect of certain movables. The District Judge, being 
desirous of consulting the parties regarding the best mode of carrying out 
the partition, adjourned the case for their personal attendance to the 4th 
May, 1909, On that date the case was put off to the 10th May, 1909, at 
the instance of the defendants, who sought a compromise. Then there 
was a further adjournment to the 20th June, 1909, upon the ground that 
the illness of defendant Dhundiraj had prevented' negotiations for a com- 
promise.” ' * 

On Harihar’s death on the 17th June, 1909, his 
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widow, Girja Bai, the present appellant, applied for 
substitution as the heir and legal representative of her 
deceased husband, and then the contest began. The 
defendants objected to her substitution, on the ground 
that at the time of his death Harihar was an undivided 
member of a Hindu joint family, and that on his 
decease his share passed to them by survivorship. 
On the 23rd January, 1911, the District Judge over- 
ruled their objections, and made the usual order for 
substitution in favour of the appellant. The case then 
proceeded to trial, and on the 8th April, 1911, a pre- 
liminary decree was made directing partition of the 
joint estate by commissioners appointed for the 
purpose. 

The defendants appealed to the Judicial Commis- 
sioner’s Court both from the order of the 23rd January’ 
1911, directing the substitution of Girja Bai’s name in 
place of her deceased husband, and from the pre- 
liminary decree of the 8th April following. The 
Judicial Commissioners in an elaborate and learned 
judgment have upheld the defendants’ contentions ; in 
substance the conclusion at which they have arrived 
amounts to this : that no member of a joint undivided 
family under the law of the Mitakshara can separate 
himself from the joint family, or sever the status so 
far as he himself is concerned, without the consent 
of the others, or without an effective decree of the 
Court. 

The two following passages from the judgment of 
the Appellate Court will show that their Lordships 
apprehend correctly the decision of the learned 
Judicial Commissioners. In one place, dealing with 
Harihar’s action, they say : — 

“ The defendants admitted what they could not deny, namely, that 
Harihar had a joint one-third share with themselves which he was entitled 
to have partitioned ; but to confess the 'existence of a co-parcenary 
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interest is not the same thing as even a passive consent to the severance 
of that interest ; much le3» is it tantamount to an agreement to divide. 
The defendants never denied the title of Harihar, either before or after 
the suit, but they were all along averse to a partition, and, up to the day 
of his death, sought to compromise the suit by inducing him to abandon 
his desire to break up the joint estate. When he died the case stood 
adjourned in order that a compromise might be effected, and, in the 
circumstances, the only compromise (once the share of Harihar and the 
estate to be divided had been admitted), which defendants could have 
sought, was an abandonment of the partition. The pleadings merely 
indicate what had already taken place, namely, that Harihar had finally 
decided to sever his estate, and had demanded that this should be done.” 

And again : — 

u It remains therefore to decide, whether, as claimed by the plaintiff, 
Harihar alone, despite the wishes of the other co-parceners, could, by setting 
up an intention to separate followed by a demand for partition, convert his 
loint share into a tenancy in common, so as to destroy the defendan ts 
right of survivorship therein ; his title as co-parcener, and the extent of 
his share being admitted by the defendants. If this is the law, then the 
plaintiff must succeed. If, on the other hand, agreement between the all 
coparceners in pursuance of an intention to divide was necessary to cause 
the severance of interest claimed by the plaintiff, then the appeals of the 
defendants now before us must prevail.” 

Their Lordships regret they cannot assent either 
to the inferences of law sought to be derived from the 
undisputed facts in the case, or to the principle on 
which the learned Judges purport to base their judg- 
ment. 

Their Lordships think it necessary to refer again 
briefly to some of the circumstances with regard to 
which the AppelLate Coart appears to be under a mis- 
apprehension. As already stated, Atmaram, the eldest 
brother, who, on Bapuji’s death, became manager, 
died in 1899. Disputes in the family, as Harihar 
alleged in his plaint, arose shortly after his death. 
On the 14th February, 1902, Harihar and Jageswar, 
who was alive at the time, wrote to Dliundiraj, who 
had become manager in his adoptive father’s place, 
intimating their wish to separate themselves from the 
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And the mode in which this should be done 

1S Hariha rf evidently not satisfied with the delay that 
had taken place in the reply, brought his suit three 
days after the defendant's letter. Written statements 
W ere filed on the 15tli February, 1909, and on the 9th 
March following, the District Judge recorded the 
following additional statement, as he calls it, by the 
defendant’s pleader : “ The defendants do not deny the 
plaintiffs right to claim one-third share m the joint 
family property, both movable and immovable. The 
plaintiff’s suit is not premature, but he will not he 
entitled to his costs because we were ever willing to 
give him his share. 

The District Judge’s order made on that date is 
significant. After stating that neither the plaintiffs 
right to claim partition nor the extent of his share is 
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denied, he says : “ Under these circumstances, I think 
it necessary to have the parties before me in person, 
so that I may ascertain from them how the partition 
is to be effected.” 

It appears to be absolutely clear that on the 9th 
March, 1909, the parties were of one mind on the 
question of partition. The plaintiff demanded a 
division of the joint family property. The defendants 
had agreed, perhaps at first unwillingly, to the demand, 
which they could not resist. The only question that 
remained for the Court to determine was the best mode 
of effecting the division. Their Lordships are unable 
to see on that date any disagreement or averseness in 
fact to the plaintiff’s demand on the part of the defend- 
ants. All his acts subsequent to the registered notice 
evince a fixed determination to sever himself from the 
joint family. With reference to these acts, the Judi- 
cial Commissioners say as follows : — 

“ Rao Bahadur Bapurao Dada, a well-known pleader of this Court, ex- 
amined as the fourteenth witness for Harihar’s widow, has proved that 
Harihar refused all proposal to continue in a state of jointness after he had 
sent the letter of 1st October, 1908 ; that he persisted in his demand for a 
share ; and that his demand not being promptly complied with, lie filed the 
present suit. lie himself bought the stamp, and first asked Mr. Bapurao 
Dada, the family lawyer, to institute the litigation ; but finding* him 
disinclined to do so, because he was engaged in mediating to bring about a 
compromise, Harihar had the plaint presented by another legal adviser 
leaving Mr. Bapurao Dada to appear for the defendants.” 

And they go on to say — 

“ Upon these facts we have no hesitation in coming to the conclusions — 

“ 1. That before filing the suit Harihar did in clear and unequivocal 
terms commuuicate to the defendants his earnest desire and his fixed inten- 
tion to convert his estate from a joint estate into an estate in severalty.” 

Tlie learned Judges, however, as already observed, 
held that this was not sufficient to constitute a sever- 
ance of the joint status. 

In the case of Suraj Narain v. Iqbal Narain (1), 
(1) (1912) I. L. E. 35 All. 80 ; L. B. 40 I. A. 40. 
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the rule of law applicable to cases of separation from 
the joint undivided family was laid down by their 
Lordships in the following terms 

“ What may amount to a separation or what conduct on the part of 
some of the members may lead to disruption of the joint undivided family ^ 
and convert a joint tenancy into a tenancy in common, must depend on 
the facts of each case. A definite and unambiguous indication by one 
member of intention to separate himself and to enjoy his share in 
severalty, may amount to separation. But to have that effect the intention 
must be unequivocal and clearly expressed.” 

It would probably be enough for the determination 
of this appeal to say that nothing couid be more un- 
equivocal or more clearly expressed than tbe conduct 
of Hariliar in indicating his intention to separate him- 
self and enjoy his share in severalty by the notice of 
the 1st October, 1908, coupled with this suit, and that 
these acts amounted to a separation with all its legal 
consequences. 

But as the question of the effect on the joint status 
of such an intention has been raised in this case in 
a direct and concrete form, their Lordships think it 
fit to discuss the principle somewhat more fully than 
was necessary in Sura j N train v. Iqbal Narain (1). 

In the Hindu law, “ partition ” does not mean 
simply division of property into specific shares ; 
it covers, as pointed out by Lord Westbury in 
Appovier’s Case (2), both “ division of title and 
division of property.” In the Mitakshara, Yijnanes- 
wara defines the word vibhaga which is usually 
rendered into English by the word “partition,” as 
the “ adjustment of divers rights regarding the 
whole by distributing them in particular portions 
of the aggregate.” Mitra Misra explains in the Viro- 
mitroclaya the meaning of this passage : he shows 

(2) (1866) 11 Moo. I. A. 75. 
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that the definition of Vijnaneswara does not mean 
exclusively the division of property into specific 
shares as alone giving right to property, but includes 
the ascertainment of the respective rights of the 
individuals, who claim the heritage jointly. He says 
(Sarkar’s translation, chap. I, sec. 38): “ For partition 
is made of that in which proprietary right has already 
arisen, consequently partition cannot properly be set 
forth as a means of proprietary right. Indeed, what 
is effected by partition is only the adjustment of the 
proprietary right into specific shares.” The Viro- 
mitradaya is a commentary on the Mitakshara, the 
value and importance of which have been repeatedly 
recognised by the Board. So far as their Lordships 
are aware, nowhere in the Mitakshara is it stated that 
agreement between all the coparceners is essential 
to the disruption of the joint status or that the sever- 
ance of rights can only be brought about by the 
actual division and distribution of the property held 
jointly. If this were so and there were minors in a 
joint undivided family, partition would be impossible 
until they had all attained majority, a position which 
is expressly combated and negatived in the Vii'o- 
mUradaya (chap. II, sec. xxiii). In fact later writers 
leave no room for doubt that “separation” which 
means the severance of the status of jointness is 
a matter of individual volition. For example, Nil- 
kantha the author of the Vyavahara Mayukha (chap. 
IV, see. iii, Mandlik’s translation, p. 38), expressly lays 
down that “ even when there is a total absence of 
common property a partition is effected by the mere 
declaration ‘ I am separate from thee,’ for partition is 
a particular condition of the mind, and the declaration 
is indicative of the same.” The Sarasvati-Vilasci 
gives expression to the same view. After quoting 
the definition of various earlier writers, it says : 
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‘.from this it is known that without any fortmtUIy 
partition can be effected by mere intention : (S.tlets 
translation of Hindu Law Books on Inlon tancc, 
p‘ 122) Their Lordships are aware that the ayam- 
hara Mayukha is not recognised as an autnonty m 
the Benares school; they refer, however, to toe dictum 
of Nilkantha as showing the general conception ot 
Hindu legists on the subject of severance from jotnt- 
ness But the following gloss in the nromitroilayc 
appears to their Lordships conclusive on the rule of 
law under the Mitakshara ; « Here again rt says, 
•i partition at the desire of the sons, which expres- 
sion includes grandsons and great-grandsons (see 
sec. 23A), “ whether in the lifetime of the father or 
after his demise, may take place by the choice of a 
single coparcener, since there is no distinctio 
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II, sec. xxiii). 

Their Lordships do not think it necessary to 
examine further the law as laid down in the texts. 
They propose to refer shortly to the cases which 
establish clearly that separation from, the joint family 
involving the severance of the joint status so far; as 
the separating member is concerned, with all the legal 
consequences resulting therefrom, is quite distinct 
from the de facto division into specific, shares of the 
property held until then jointly. One is a matter of 
individual decision, the desire on the part of any one 
member to sever himself from the joint family and to 
enjoy his hitherto undefined or unspecified share sepa- 
rately from the others without being subject to the 
obligations which arise from the joint status ; whilst the 
other is the natural resultant from his decision, the divi- 
sion and separation of his share wnich may be arrived 
at either by private agreement among the parties, or on 
failure of that by the intervention of the Court. Once 
the decision has been unequivocally expressed and 
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clearly intimated to his co-sharers, his right to obtain 
and possess the share to which he admittedly has a 
title is unimpeachable ; neither the co-sharers can 
question it nor can the Court examine his conscience 
to find out whether his reasons lor separation were 
well-founded or sufficient ; the Court has simply to 
give effect to his right to have his share allocated 
separately from the others. 

In Madho Parshacl v. Mehrban Singh(l), Lord Wat- 
son delivering the judgment of this Board, declared in 
explicit terms, the nature of the right possessed by 
individual members of a joint and undivided Hindu 
family Any one of several members of a joint 
family,” he said, “ is entitled to require partition of 
anoestral property, and his demand to that effect, if 
not complied with, can be enforced by legal process.” 
Partition does not give him a title or create a title 
in him, it only enables him to obtain what is his own 
in a definite and specific form for purposes of dis- 
position independent of the wishes of his former co- 
sharers. Lord Watson makes this perfectly clear in 
the passage that follows : — 

“ Bo long as his interest is indefinite, lie is not in a 
position to dispose of it at his own hand and for his 
own purposes ; but as soon as partition is made he 
becomes the sole owner of his share, and has the same 
powers of disposal as if it had been his acquired pro- 
perty.” 

In this connection their Lordships desire to refer 
to the language used by that distinguished Hindu 
Judge, Mr. Justice Dwarkanath Mitter, in Deo Bunsee 
Koer v. Dwarkanath (2) a Mitakshara case. 

“ Now it is a settled doctrine of the Hindu law,” said that learned 
Judge, “ that every member of a joint undivided family has an indefeasible 

(1) (1899) I. L. R. 18 Oale. 157 ; (2) (1868) 10 W. R. 273. 

L. R. 17 T. A. 194. 
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right to demand a partition of his own share. The other members of the 
family must submit to it whether they like it or not.” 

It appears to their Lordships that the Appellate 
Court has, in this case, confused the two considera- 
tions to which reference has been made above, viz., 
the severance of status which is a matter of individual 
volition, with the allotment of shares which may be 
effected by different methods : by private agreement, 
by arbitrators appointed by the parties, or, in the last 
resort, by the Court. 

In Avpovier v. Sama Subha Aiyan (1), this Board 
had to deal with an argument based on a similar 
notion that a deed of division between the members of 
an undivided family “which speaks of a division 
having been agreed upon, to be thereafter made, of the 
property of that family, was ineffectual to convert the 
undivided property into divided property until it has 
been completed by an actual partition by metes and 
bounds ” Lord Westbury, delivering the judgment of 
the Board, pointed out that the argument advanced 
before their Lordships proceeded “ upon error in 
confounding the division of title with the division of 
the subject to which the title is applied.” Then, after 
stating “ the true notion of an undivided family under 
Hindu law,” he proceeds thus : 

“ But when the members of an undivided family agree among them- 
selves with regard to particular property, that it shall thenceforth be the 
subject of ownership, in certain defined shares, then the character of 
undivided property and joint enjoyment is taken away from the subject- 
matter so agreed to be dealt with ; and in the estate each member has 
thenceforth a definite and certain share, which he may claim the right to 
receive and to enjoy in severalty, although the property itself has not been 
actually severed and divided.” 

And in another place, he adds, “ it is necessary to 
bear in mind the twofold application of the word 

(1) (1866) 11 Moo. I. A. 75. 
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‘division.’ There may be a division of right, and 
there may be a division of property.” 

Some of the Courts in India have supposed Lord 
Westbury’s expressions to imply that the severance 
of status can take place only by agreement. Their 
Lordships have no doubt that this is a mistaken view. 
The Board there was dealing with a case in which 
division of right had already taken place, as evidenced 
by the “deed of division.” The right which each 
individual member had in this joint property did not 
spring from the deed or the agreement of the parties 
to which it gave expression; the agreement only 
recognised existing rights in each individual member 
which he was entitled to assert at any time he liked. 

The intention to separate may be evinced in 
different ways, either by explicit declaration or by 
conduct. If it is an inference derivable from conduct 
it will be for the Court to determine whether it was 
unequivocal and explicit. In Joy Narain Giri v. 
Girish Chunder Myti{ 1), their Lordships regarded the 
conduct of one of the two co-sharers who constituted 
the joint family “ when he left the joint residence 
and withdrew himself from commensality as indicat- 
ing a fixed determination henceforward to live separ- 
ately from his cousin,” and treated “ the fact of 
his borrowing money for his maintenance, as well 
as making a will as indicating, at all events, that he 
himself considered that a separation had taken 
place.”* The conclusion was based on the inference 
of intention derivable from the acts and declarations 
of the member who, it was alleged, had separated 
himself, and not from the conduct or attitude of any 
other party. 

As early as 1867, shortly after the judgment of the 
(1) (1878) l. L. B. 4 Calc. 434 ; L. R. 5 I. A. 223. 
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Judicial Committee in Appovier's Case (1), Mr. Justice 
Kemp, one of tlie most eminent Judges of the Calcutta 
High Court, sitting with Mr. Justice Clover, in Vato 
Koer v. Eowshun Singh (2) a case governed by the 
law of the Mitakshara, expressed himself thus on 

this question of separation : — 

“ Taking then the admitted facts of the case before us, we find that 
Solum did publicly and unequivocally by petition presented in Court 
declare his intention to become from the date divided in estate. Such an 
intention amounts to a valid saparation, though not immediately perfected 
by an actual partition of the e-fcate by metes and bounds. The acts and 
declarations of Sohun Singh, showing an unmistakable intention to hold 
and enjoy his own estate separately, and to renounce all rights upon the 
share of his coparceners, constitute, in our judgment, a complete 
severance or partition.” 

With that view of the law their Lordships entirely 
concur. 

In the present case, Harihar, the husband of the 
appellant, unequivocally and unmistakably manifest- 
ed his intention to separate himself from the de- 
fendants, and to hold, possess, and enjoy his unques- 
tioned interest separately from them. In their 
Lordships’ judgment, this was sufficient, under the 
Hindu Law, to constitute a separation and to divide 
him in estate from his coparceners. 

Their Lordships are accordingly of opinion that 
the decrees of the Judicial Commissioner’s should he 
reversed, and those of the District Judge should he 
restored. 

The respondents must pay the costs of this appeal 
and of the appeals in the Judicial Commissioners’ 
Court. And their Lordships will humbly advise His 
Majesty accordingly. 

Appeal allowed. 

Solicitor for the appellant : Edivard Dalgado. 

Solicitors for the respondents : Downer & Johnson. 

J. V- w. 

(1) (1866) 11 Moo. I. A. 75. (2) (1867) 8 W. R. 82. 
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APPELLATE CIVIL. 


Before Holmwood and Imam JJ. 

NANDA LAL ROY 

v. 

ABDUL AZIZ.* 

Mortgage — Gross and culpable negligence of vendor ( first mortgagee) in 
leaving title deeds with vendee {mortgagor) — Whether prior mortgage 
postponed thereby in favour of subsequent mortgage by deposit of title 
deeds — Search in Registration office — Constructive notice — Priority — 
Transfer of Property Act {IV of 1882) ss. 3, 78, 

Section 78 of the Transfer of Property Act makes its three ingredients 
u fraud, misrepresentation, or gross negligence 11 disjunctive and one can- 
not be defined in terms of the other or others. They are three different 
kinds of conduct and are in no way co-extensive. 

Monindr a Chandra Nandy v. Troyluckho Nath Burat (1) discussed and 
distinguished. 

Walker v. Linom (2) followed. 

Neglect to recover the title deeds by a vendor from a vendee who has 
secured the greater part of the purchase money to the vendor by giving 
him a mortgage on the property itself, when the vendor has full notice that 
the vendee is impecunious and a bad paymaster, and thereby the vendee is 
enabled to obtain a second mortgage on the property by deposit of the title 
deeds, is gross and culpable negligence (which postpones the prior mort- 
gagee'', and is rendered more so by a deliberate suppression of the existence 
of the mortgage in the sale deed and a suggestion that the purchase money 
was required in cash and paid accordingly. 

Colfjer v. Finch (3) followed. 

Registration not being itself notice, a search made by the clerk to the 
solicitor to the vendee (mortgagor), who has an interest to conceal the 

^ Appeal from original Decree, No. 29 of 1914, against the decree of 
Asutosh G-hose, Subordinate Judge of 24-Perganahs, dated Sep. 17, 1913. 

(1 (1898) 2 0. W. N. 750. (2) [1907] 2 Oh. 104. 

(3) (1856) 5 H. L. 905, 924. 
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encumbrance from the second mortgagee, cannot saddle the latter with 
notice of the encumbrance. 

Madras Building Company v. owlandson (1), and Manji Kanmhliai v* 
Hoorlai (2) followed. 

Appeal by Nanda Lai Roy and others, the plaint- 
iffs. 

In 1909 the defendant No. 2, one Abdul Aziz, an old. 
man of 70, purchased a masonry dwelling house, 
being No. 81 Kurrya Road, Ballygunj, in the suburbs 
of Calcutta for Rs. 22,000. The property not letting at 
its proper value, the defendant No. 2 and his son deter- 
mined to sell it and invest the cash proceeds in other 
property, and the defendant No. 1, one Rajani Kanta- 
Pattadar, made an offer of Rs. 32,000 which was evi- 
dently accepted by the defendant No. 2 on the footing 
that the whole was going to be paid in cash. The 
conveyance was executed on 25th July 1911 and regis- 
tered on 26th July 1911 being for full consideration, 
yet the property is said to have remained in the pos- 
session of defendant No. 2 under a mortgage which 
purported to be a simple mortgage without interest 
securing the balance of the purchase money, viz., 
Rs. 29,500, Rs. 500 having been actually ^paid in cash 
and Rs. 2,000 by means of a hand note. The title 
deeds were also left with defendant No. 1, who on 
20th September 1911 was thus able by deposit of title 
deeds to borrow Rs. 13,000 from the plaintiff who was 
not aware of the alleged circumstances under which 
defendant purchased and mortgaged the property in 
suit, no mortgage having been discovered after a 
search in the registration office by plaintiff’s solicitor. 
On 29th January 1913 the plaintiff brought the present 
mortgage suit in the 1st Court of the Subordinate 
Judge, Alipur, to recover Rs. 15,000 odd on his mort- 

(1) (1890) I. L. R. 13 Mad. 383 ; (2) (1910) I. L. R. 35 Bom. 342, 348. 

(1891) I. L. R. 15 Mad. 268. 
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gage from defendant No. 1 by postponing the alleged 
prior mortgage executed by defendant No. 1 in favour 
of defendant No. 2 on the ground that the defendant 
No. 2, the original owner of the property, had by sur- 
rendering the title deeds into the hands of defendant 
No. 1 and suppressing the mortgage to himself and 
making it appear that the sale to defendant No. 1 
was for a cash consideration of Rs. 32,000 afforded 
defendant No. 1 opportunity to raise money by second 
mortgage on the property as unencumbered. On 17th 
September 1911 the Court passed an ex parte decree 
against the defendant No. 1 who did not appear, but 
dismissed plaintiff’s suit against defendant No. 2 on 
the grounds that the plaintiff was not deceived by any 
of the recitals in the deed of sale, that he had con- 
structive notice of the mortgage to defendant No. 2 and 
that there was no gross negligence on the part of de- 
fendant No. 2. Against this decision the plaintiffs 
preferred an appeal to the High Court. 

Sir JRashbehary Chose (with him Babu Div irka- 
nath Chdkravarti, Dr. Sarat Chandra Basak and 
Baba Haramba Chandra Cuha ), for the appellant. 
There are only three questions in controversy bet- 
ween the parties, vis., (i) whether the mortgage of 
defendant No. 2 is fictitious, j(ii) whether defendant 
No. 2, is not estopped from setting up his mortgage 
against my client in the face of certain recitals in the 
conveyance from defendant No. 2 to defendant No. 1, 
and (iii) under section 78 of the Transfer of Property 
Act whether defendant has not forfeited his priority 
by reason of his parting with the title deeds whereby 
the mortgagor was able to mortgage the property to me 
as unencumbered. I submit that no prudent man 
would think of advancing by way of second mortgage 
Rs. 13,000 in cash on property which defendant No. 2 
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[Holmwood J. See the decision in Madras Baild- 

inq Company v. Rowlandson (1).] 

' See Fisher on Mortgage, 6tli edition, at page 573, 
re “ assistance or connivance, and Dait on Ven ois 
(1) (1890) I. L. R. 13 Mad. 333 : (1891) I. L. R. 15 Mad. 268. 
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and Purchasers at page 859. You must not ailow the 
mortgagor to keep the title deeds for that would be 
arming him with authority to raise a fresh mortgage. 
My position is much stronger than the case referred to 
by your Lordship. 

[Holmwood J. The point is clearly laid down in 
the first case.] 

Another point is this. Defendant No. 2 ought also 
to be postponed because the conveyance by him 
to my mortgagor does not show that any part of the 
consideration money remained unpaid . The conduct of 
the parties must be taken into consideration to deter- 
mine which party is entitled to the better equity. 

[Holmwood J. If the deed is fictitious defendant 
No. 2 cannot redeem.] 

If it is not fictitious, he would only forfeit his 
priority, and would have to take, if I may say so, 
“a back seat” see Lord Parker’s observation in 
Walker v. Linom (1). But I submit that constructive 
notice of defendant’s mortgage cannot be imputed to 
me. There was absolutely no wilful abstention from 
search, as we instructed our attorney who deputed 
one of his clerks to make the search at the Registration 
office; though it may amount to wilful abstention in 
Bombay if search was not made. The decision relied 
on by the learned Subordinate Judge [Akhoy Kumari 
Debiv. Kanai Lal Kundu (2)] is clearly distinguish- 
able. I say that my opinion referred to by the learned 
Subordinate Judge is worth nothing. 

[Holmwood J. That is where we differ from you. 
This is not the first time you argue against your 
opinion. However, we differ from that ruling.] 

Nor do I express such an opinion in my book. They 
cite my book and then deduce a proposition of law 

(1) [19)7] 2 Ch. 104, 113. (2) (1912) 17 C. W. N. 224. 
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from it. English. Judges have protested against the 
extension of the doctrine of constructive notice which 
is full of refinements intelligible only to Equity law- 
yers. Actual notice gives rise to enough trouble 
already without the extension of this doctrine to con- 
structive notice. This refinement is intolerable. My 
clients must have been absolutely demented if with 
actual notice they had advanced Es. 13,000 on a sub- 
sequent mortgage. 

[Imam J. If you get priority, it does not matter 
whether defendant’s mortgage is fictitious, but he 
must have the equity of redemption.] 

But I don’t give up any point. 

Mr. Pugh (with him Moulvi A. K. Fazlul Huq and 
Babu Haradhone Chatterjee), for the respondent. 
I submit that the decision in A klioy Kumari Debt v. 
Kanai Lai Kundu (1), disposes of my learned friend’s 
arguments completely. In this case I have the 
advantage of having Dr. Ghose’s unofficial opinion in 
his book in my favour. 

[Holmwood J. But he says he never expressed any 
such opinion in his book.] 

Though registration is not notice in Bengal, still if 
a man makes a search he has notice. I submit that 
notice to the attorney is notice to his client, the 
plaintiff. 

[Holmwood J. If the law in Bengal is that you 
need not search in the Registration office, then this 
peculiar condition laid down in Irish cases, does not 
apply for he could be heard to say that he is not 
responsible if his solicitor is negligent.] 

It is argued that I should have kept the title deeds 
on taking the mortgage. My case is that the mort- 
gagor asked for leave to take copies and I gave him the 
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registration receipt to enable him to get back the 
documents. The obligation to keep titLe deeds does 
not exist outside the Presidency towns. In Ranga- 
sami Naiken v. Anncimalai Mudali (1), the earlier 
Madras decisions have been considered. 

The question under section 78 of the Transfer of 
Property Act is whether I was negligent and whether 
my negligence caused this mortgagee to advance the 
money. I submit that this was not the proximate 
cause but only contributory, the proximate one being 
the search in the Registration office and not finding 
this deed. 

[Holmwood J. I think it is a case of common 
honesty, the mortgage being on the same day as the 
conveyance.] 

I submit that the conveyance was fair notice that 
cash consideration had not passed as it does not recite 
that the vendor had received consideration in cash : in 
fact there is no receipt for consideration there. See 
Key and Elphinstone’s Precedents, Vol. I, page 614 ; re 
forms of conveyance, which begin with execution of 
receipt of consideration, and the old practice was in 
England to endorse on the deed a separate receipt of 
payment, till the Conveyancing Act made a statement 
in the body of the deed sufficient. If any one of 
plaintiff’s three attorneys had made the enquiry 
required of them they would have ascertained what 
the real facts were : vide Elphinstone’s Introduction to 
Conveyancing, page 89. 

[Reads sections 54 and 55 of the English Convey- 
ancing Act.] 

[Imam J. The man who drafted the deed says 
there is nothing in it to show that money had not been 
paid.] 

(1) (1907) I. L. B. 31 Mad. 7. 
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It is for your Lordships to decide if that is so. 
[Holmwood J. In India it is a question of fact 
as to what does pub a man on his enquiry or not.] 

Yes, it comes to that. But in England where there 
is generally no registration great importance is 
attached to title deeds. This doctrine has not been in- 
troduced into the mofussil, though it has been in the 
Presidency towns in India: vide the decision of the 
late C. J., Sir Lawrence Jenkins, in Monindra 
Chandra Nandi} v. Troyluckho Nath Burat (1) also 
Balmakimdas Atmaram v. Moti Narayan (2). In 
Bombay the mortgagor keeps the title deeds, so also 
in Bengal and Madras : vide the decision in Ifangasami 
Naiken v. Annamalai Mudali (3), distinguishing the 
old Madras cases and where the Court holds that 
parting with title deeds is not gross negligence.] 

[Holmwood J. In all my experience in the 
mofussil I never heard anything about title deeds or 
objection as to their non-delivery.] 

If there is no such practice in the mofussil then 
there is no negligence. 

[Imam J. The suburbs of Calcutta is very much 
affected by the practice prevailing on the Original 
Side, and the statement in your title deed shows that 
you recognised the Calcutta custom.] 

[Holmwood J. And you are relying on the 
Calcutta custom when you rely on the absence of the 
memo, of consideration. You did not leave the title 
deeds with the mortgagee but made them over to the 
vendee with the conveyance.] 

In Akhoy Kumari Debt v. Kanai Lai Kundu (4) 
there is one important principle of law laid down, that 
not finding in search of registers is only a rebuttable 

(1) (1898) 2 C. W. N. 750. (3) (1907) I. L. R. 31 Mad. 7. 

(2) (1893) I. L. R. 18 Bom. 444. (4) (1912) 17 C. W. N. 224. 
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presumption. If your Lordships don’t accept that 
view I ask you to refer this question to a Pull Bench. 

[Holmwood J. I have Lord Cairns’ authority that 
every case must be considered on its own facts. After 
making over the title deeds at the time of the convey- 
ance you were setting up an unpaid vendor’s lien in 
the form of a mortgage. A suppresdo veri is an ex- 
pressio falsi.] 

The question is whether I have done anything that 
amounts to gross negligence so as to lose my priority. 

[Holmwood J. I can’t separate in my mind the 
simultaneous suppression of the mortgage and the 
mentioning of payment of full consideration in the 
conveyance. There is a very narrow margin between 
that and misrepresentation.] 

I made over the title-deeds to the mortgagor to 
make copies. 

[Holmwood J. , Anybody could get copies from 
the Registration office on payment of fees.] 

I believe this man had it in his mind to run a 
swindle from the start on, the old man. 

[Sir Rashbehary Ghose. There can be an equi- 
table mortgage of property outside Calcutta by delivery 
of title deeds in Calcutta.] 

[Imam J. See section 18 of the Contract Act if mis- 
representation is innocent also.] 

Lord Eldon seems to indicate that there must be a 
fraudulent intention; the same view is taken in 
Monindrci Chandra Nandy v. Troyluckho Nath 
Bur at (1). 

[Holmwood J. But section 78 of the Transfer of 
Property Act lays down a clear difference between 
fraud, misrepresentation and gross negligence, and Sir 
Lawrence Jenkins refers to it.] 

(!) (1898) 2 0. W. N, 750, 752. 
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Farther, the evidence of payment of consideration 1916 
on the second mortgage is very weak; nanda Lal 

[Imam J. Yon did not cross-examine any of the Roy 
witnesses who said the money was paid.] Abdul Aziz. 


We called upon the plaintiffs attorney to produce 
his day book. 

[Sir Rashbehary Ghose. We did so, but not my 
learned friend.] 

The important question is, what have I done that is 
wrong ? 

[Imam J. Did you exercise sufficient care in this 
matter to prevent a fraud being committed on others ?] 
Yes, I did, and ha should have carefully read the deed. 

[Imam J. See Sir George Jessel’s observations in 
Redgrave v. Hurd (1).] 

That is all gone : see Derry v. Peek (2). The 
Chancery Judges used to give relief in cases of innocent 
misrepresentation, but Derry v. Peek (2) requires proof 
of actual fraud. 

[Holmwood J. That is a common law action. Yet 
the cases you relied on are all Chancery cases. But 
section 78 of the Transfer of Property Act provides an 
equitable relief.] 

I say in the words of the late C. J., that a man is 
not negligent who has taken the precaution of registra- 
tion which is sufficient notice to a subsequent diligent 
purchaser or mortgagee. 

[Holmwood J. The decision in Monindra Chandra 
Handy v. Troyluckho Nath Burat (3) follows the 
Bombay rule that registration is notice and breaks 
the Calcutta and Madras rule that registration is not 
notice. How could a single Judge practically over- 
rule the decisions of this High Court ?] 

But he does not, for on the original side the Judges 

(1) (1881) 20 Ch. D. 1. (2) (1889) 14 Ap. Cas. 337, 359. 

(3) (1898) 2 0. W. N. 750, 752. 
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consider themselves bound, by English Law before 
the establishment of Mayor’s Courts in 1776, and 
English decisions. 

[Imam J. And not by the decision of the Divi- 
sional Benches here ?] 

In gross negligence, “gross” is not merely a vitu- 
perative epithet as stated by Dr. G-hose. See 
Farquhcirson v . King (1) where the House of Lords 
have recognised one principle, viz., that it is not your 
duty to guard against criminal offences. You are only 
bound to protect a reasonably diligent person. The 
decision in Akhoy Kumari Debt v. Kanai Lal Knndu 
(2) says searching and not finding is notice all the same. 
The English law is that if you do not search it is not 
notice, but if you do search and do not find it is notice. 

[Imam J. Can it he said that the plaintiffs sanc- 
tioned the search, being made by his enemy's 
attorney’s clerk ?] 

Akhoy Kumari’ s Case (2) lays down that if there 
is a search it must be presumed that the mortgage 
deed was found. See Dart, page 901. It is the duty 
of the solicitor to inform the client. 

[Holm WOOD J. But see Dart, page 896.] 

Either there should have been a memo, of con- 
sideration stating how the money was paid, then 
nothing is to be inferred; but if there is not, then 
plaintiff was put on enquiry to ascertain how the 
money was paid: vide Kennedy v. Green (3) where 
it was held that the parties were put on enquiry. 
Ttedgrave v. Hurd (4), dealt with a question of rescis- 
sion of contract on the ground of misrepresentation. 

[HOLMWOOD J. We have found in the evidence, 
during the last three days, several acts of misrepresen- 
tation going to constitute this gross negligence. 

(1) [1902] A. C. 325, 329. (3) (1834) 3 My. & K. 699. 721. 

(2) (1912) 17 C. W. N. 224. (4) (1881) 20 Ch. D. 1. 
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It is a totally different matter whether ail equity has 
here been raised in favour of plaintiff.] 

I ask your Lordships to apply the rule of law 
rigorously, and submit that the inference your Lord- 
ships are seeking to draw from the deeds is opposed 


to any system of conveyancing. Akhoy Kumari’s 
Case (1) is absolutely conclusive. It is a presumption 
(juris et de jure) as stated in the Evidence Act, i.e., 
a rebuttable presumption, and if your Lordships differ 
therefrom I ask for a reference to the Full Bench. 

Sir Bashbehary Gfiose, in reply. The answer to 
the question as to which of two innocent purchasers 
is to suffer for the fraud of a third party is to be 
found in the well known maxim of law “ He who 
trusts most shall suffer most.” 

I am not dealing with the subtle doctrine of 
constructive notice which is a reproach to English 
Jurisprudence, but with the fact that plaintiff parted 
with rupees 13,030 in hard cash. Defendant seems 
to think that one has only to lie hard to induce a 
Judge to accept his story. As I understand it the 
law is this— the mortgagee may be guilty of gross 
negligence if he parts with the mortgage deeds or 
allows them to remain in the custody of the mortgagor 
without reasonable ground. Walker v. Linom (2) is 
the most recent case in the English Reports which 
reviews all the earlier cases. The observations of 
Parker J. (now Lord Parker) are at page 110. As 
your Lordship, Mr. Justice Holmwood, remarked to 
Mr. Pugh, he might as well strike out the words 
“gross negligence ” from section 78 of the Transfer of 
Property Act. I refer to Fisher on Mortgage page 573. 
The way to find out the value, as authority, of English 
decisions is to refer to leading text-books which 
show the accepted law on the subject. Therefore 
(1) (1912) 17 0. W. it. 224. (2) [1907] 2 Ch. 104, 113. 
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negligence amounting to fraud is absolutely meaning- 
less, as one is tlie opposite of the other. But I rely on 
the Statute Law. 

The decision of Jenkins J. in Monindra Chandra 
Nandy v. Troyluckho Nath Burat (1) is distinguish- 
able on a variety of grounds. 

[Holmwood J. It is not in any way binding on us.] 

For the- meaning of “ gross negligence,” see Colyer 
v. Finch (2) where it is laid down that “ gross 
negligence” is negligence with a vituperative epithet. 
But each case must depend on its own facts. There 
is no absolute negligence because it is always relative. 
See also Perry Herrick v. Attwood(S). A person who 
puts it in the power of another to raise money must 
take the consequence. Even if defendant No. 2 was 
not sufficiently diligent in getting back the deeds 
that mortgage would be postponed : vide Fisher, 
page 615, paragraph 1207. Regarding this disfigure- 
ment of English Law as to constructive notice, see 
section 3 of the Transfer of Property Act — where 
notice means actually knowing that .fact, or a wilful 
abstention from facts. In Akhoy Kumari's Case (4) 
the Judges don’t consider section 3 of the Transfer of 
Property Act, but they consider Irish cases and don’t 
consider our Statute Law. I could cite 50 English 
cases on constructive notice which would puzzle the 
Judges, yet that doctrine has never been carried to 
the extent Mr. Pugh takes it. I submit, therefore, 
that it is only a question of presumption. 

[Holmwood J. It all depends on the facts.'] 

There is then no necessity to refer to a Full Bench. 
[Imam J. See the decision in Manji Karimbhai 
v. Hoorbai(5), where the matter is put very clearly.] 

(1) (1898) 2 C. W. N. 750, 752. (3) (1857) 25 Beav. 205. 

(2) (1856) 5 H. L. 905, 924. (4) (1912) 17 G. W. N. 224. 

(5) (1910)1. L.R. 35 Bom. 342. 
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It requires care. Most of these cases are discussed 
in the Tagore Lectures : but I would not like to 
entangle your Lordships or myself in the refinements 
that Courts of Chancery have made regarding con- 
structive notice. In Bailey v. Barnes (1) Lindley, L. J. 
indicates what is meant by reasonable care. The 
doctrine of constructive notice must not be taken to 
defeat honest purchasers — a limitation which has been 
lost sight of in several cases. 

Cur. adv. vult. 

Holmwood J. This appeal arises out of a suit 
brought by the plaintiff to recover Rs. 15,000 odd on 
a mortgage from defendant No. 1 by postponing an 
alleged mortgage executed by defendant No. 1 in 
favour of defendant No. 2, on the ground that the 
defendant No. 2 the original owner of the property 
had, by surrendering the title deeds into the hands 
of defendant No. 1 and suppressing the mortgage 
to himself and making it appear that the sale to 
defendant No. 1 was for a cash consideration of 
Rs. 32.000, afforded defendant No. 1 opportunity to 
raise money on the property by second mortgage as 
unencumbered. 

The defence was that the defendant No. 1 had not 
really borrowed Rs. 13,000 from the plaintiff and was 
fully aware of the circumstances under which defen- 
dant No. 1 purchased and mortgaged the property 
in suit. Search having been made in the Registration 
office, the plaintiff was saddled with notice of defen- 
dant No. 2’s mortgage and the possession of defendant 
No. 2 was also notice to the plaintiff. The defendant 
No. 1 did not appear, but the Court below passed 
an ex-parte decree against him and dismissed the 
plaintiff’s suit as against defendant No. 2 on the 
(1) [1894] 1 Cli. 25, 34. 
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ground that the plaintiff was not deceived by auy 
of the recitals in the deed of sale, that he had con- 
structive notice of the mortgage to defendant No. 2, 
and that there was no gross negligence on the part of 
defendant No. 2. Against this decision the plaintiffs 
have appealed, and the points raised for our con- 
sideration are (i) Whether the defendant’s mort- 
gage is a real or fictitious' one? (ii) Whether the 
defendant is not estopped against the plaintiffs by 
reason of certain recitals in the conveyance under 
which defendant No. 2 sold the property to defen- 
dant No. 1. (iii) Whether defendant No. 2 has not 
forfeited his priority by reason of his having parted 
with the title deeds and having been otherwise guilty 
of gross negligence so as to enable the defendant No. 1 
to raise money on mortgage from the plaintiff on 
the footing .that the property was unencumbered. It 
appears that the defendant No. 2, one Abdul Aziz, au 
old man of 70, purchased the property which consists 
of .12 cottahs 8 chittaks 10 square feet of land with an 
old masonry dwelling house upon it, known as 81, 
Kurrya Road, B.dlygunge, in the Suburbs of Calcutta, 
but included within the Calcutta Corporation but not 
the Original Jurisdiction of the High Court, for 
Rs. 22,000 in the year 1909. 

The property not letting at it proper value, the 
defendant No. 2 and his son who is a mohurir in the 
office of the Superintendent of Political Pensions and 
was formerly Assistant Record-keeper in the Alipore 
Magistrate’s office, determined to sell it and according 
to the sale deed to invest the cash proceeds in other 
property. The defendant No. 1 made an offer of 
Rs. 32,000 which was evidently accepted by the defend- 
ant No. 2 on the footing that the whole was going 
to be paid' in cash though the evidence on defend- 
ant No. 2’s side is so conflicting as to what actually 
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happened that it is difficult to assert anything in 
connection with it except that the defendant No. 2 
his son and the pleaders and other witnesses cannot 
alL be speaking the truth. 

The evidence of the pleader Jibanhari Mnkerjee, 
who seems to have impressed the learned Subordinate 
Judge very much by his ingenuous ignorance of law 
and his far too frank admissions of careless neglect of 
his clients’ interests, is of extreme importance in 
elucidating the very extraordinary transaction where- 
by the property passed under a registered kohala with 
full consideration to the defendant No. 1, yet is said 
to have remained in the possession of defendant No. 2 
under a mortgage which purported to be a simple 
mortgage for the major portion of the consideration 
to be paid in instalments. This mortgage is sought 
to be varied by evidence of an oral agreement chang- 
ing it into a mortgage with possession. The arrange- 
ment alleged by defendant 2’s son is that the defendant 
No. 1 agreed to pay Rs. 2,500 in cash but being unable 
to do so he paid Rs. 500 only in cash, and gave a hand- 
note for Rs. 2,000. This hand-note is not forthcoming 
and the evidence regarding it is conflicting, some 
saying it was in favour of the defendant No. 2’s son, 
others saying it was in favour of the father. For the 
balance Rs. 29,500 the defendant No. 1 executed a mort- 
gage on the house to be paid in instalments without 
interest. Both the sale deed and the mortgage were 
registered on the same day, viz., 26th July 1911, and 
they purport both to have been executed on the 25th 
July, but it is a curious and wholly unexplained fact 
that the sale deed was executed in the pleader Jiban- 
hari’s office while the mortgage deed was executed in 
the office which the defendant No. 2’s son calls his 
office but is really a part of the Magistrate’s office at 
Alipore where the assembling of the parties for such a 
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transaction must have been wholly unauthorised and 
carried out in secret without the knowledge of G-olam 
Moliiuddin’s superiors. 

The pleader Jibanhari now wants to make out that 
he drafted the passage about the consideration for the 
sale with full knowledge of the intended mortgage 
and that he did not mention the mortgage because the 
mortgagee was to remain in possession. 

The passage in the sale deed is marked (a) and 
purports to be the statement of Abdul Aziz. It runs 
as follows : — 

“ I being in need of money for purchasing other 
property, notified to sell the said property, and you 
having agreed to purchase the same for a considera- 
tion of Rs. 32,000 (thirty-two thousand rupees) I sell 
the said property for the said consideration to-day and 
by executing this deed in your favour I do hereby 
agree and promise that all rights ownership and 
interest and title which I had in the property sold, 
do hereby devolve upon you from to-day.” 

This, he says, was drafted on the vendor’s son’s 
instructions. As regards the other curious recitals 
contrary to the facts, marked (#) in the mortgage deed, 
he says that it does not represent the arrangement 
come to between the parties immediately before the 
execution of the conveyance and the mortgage deed. 
In the mortgage bond the defendant No. 1, mortgagor, 
says The property is retained in my possession and 
I shall pay the Collectorate rent and the Municipal 
taxes, etc., from my own pocket. I deliver to you the 
documents mentioned in the schedule (go) below as 
your title deeds. Yet the pleader says the arrange- 
ment immediately before the execution of the mortgage 
and the conveyance was totally different, and that the 
deeds as they stand were drafted “2 or 3 or 4 or 5 
days ” before the execution of the deeds. Nevertheless 
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lie did not think it necessary to make any alter- 
ation in the drafts -which, whatever their legal effect 
may be, are certainly calculated to deceive a subse- 
quent mortgagee or purchaser ; and, were fraud pleaded 
in a case like this, the recitals would certainly be 
evidence, for what they were worth, of possible fraud 
and would therefore perhaps come within the purview 
of the judgment of Jenkins J. in Monindra Chandra 
Handy v. Troyluckho Nath Burat (1) which we shall 
refer to more at length later on when we come to 
consider the question of “gross negligence.” Now 
turning to the evidence of the old man, Abdul Aziz, it 
appears that he executed the sale deed in Jibanhari 
pleader’s office which is near his dwelling house in 
Kidderpore. He was not present when the mortgage 
deed was executed and he says the hand note for 
Rs. 2,000 was in favour of his son. All he got himself 
was Rs. 500 in cash and the registration receipt for 
the sale deed to protect his mortgage. This he would 
have us believe he handed over to defendant No. 1 
because he wanted to make a copy of the sale deed. 
The loan was for 5 or 7 days, yet the defendant No. 1 
was alLowed to retain it for two months and eventually 
use it to raise money from the plaintiff, though a copy 
could easily have been obtained from the Registration 
office at a very small expense. But still more curious 
is the making over of a large number of documents, 
most of them in no sense documents of title, to the 
defendant No. 1 by the vendor’s son independently of 
his father on the same flimsy excuse. One may well 
ask what could he want with promissory on demand 
notes and plans of proposed privies and other works 
never executed, when he was not to have a day’s 
possession of the premises. The learned counsel for 
/ the respondent suggests that the defendant No. 2 and 

(1) (1898) 2 C. W. N. 750. 
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his son are endeavouring to place their case too high 
when they say defendant No. 1 never had possession, 
and. that what probably happened was that they 
resumed possession when defendant No. 1 ran away 
in September 1911 leaving the mortgage instalments 
unpaid. 

But if that is so, not only is the evidence of the 
defendant No. 2 and his son but that of the candid 
pleader’s, on whom the Subordinate Judge relies* 
rooted and grounded in falsehood. 

The absence of defendant No. 2 at the execution of 
the mortgage, its secret preparation as an after- 
thought in a Government office, where such a transac- 
tion had no business to be carried out, the hand note 
of Rs. 2,000 to the son, though the document recites 
that it was in favour of the father, convince us that 
the father having accepted Rs. 2,5 )0 as earnest money 
and agreed to the remainder being paid in instalments 
on a simple mortgage bond without interest, was put 
off with a present payment of Rs. 500 and left the rest 
of the negotiation to the son. The whole transaction 
is full of suspicion and supported and excused by 
evidence much of which is deliberately false. 

Not only is the mortgage with possession incapable 
of proof in face of the registered document but the 
evidence which is given in respect of it by the four 
most important witnesses in the case, the defendant 
No. 2, his son, and his two pleaders, is. as we have 
seen, false and has almost to be admitted to be false by 
learned counsel in order to get over the legal difficulty 
of the passing of the property by sale on fall consider- 
ation. Heat first endeavoured to defend the retention 
of possession on the ground that the non-payment of 
Rs. 2,500 in cash justified it. But the acceptance of a 
hand note and a mortgage as full consideration nega- 
tives this and there was no attempt to support the 
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pleader- witness’s absurd contention that possession 
could be retained until the instalments of the mort- 
gage were paid. 

This is one point on which we find the defendant 
No. 2’s case is damaged by false evidence, and another 
portion of the evidence which we cannot believe is the 
story of the receipt and documents being made over 
bond fide to the defendant No. 1 for taking copies. 
It is perfectly clear that the title deeds were handed 
over to him on execution of the deed of sale and that 
in the subsequent mortgage deed executed in another 
place he undertook to return them. 

By the most extraordinary carelessness the old man 
Abdul Aziz and his incompetent pleader, Jibanhari 
Mukherjee, left the receipt for the deed of sale in 
defendant No. l’s hands with all its false and mis- 
leading recitals, and the question before us is whether 
the plaintiff cannot plead an equity to postpone the 
mortgage to defendant No. 2 which appears to contain 
perfectly true recitals though the defendant No. 2 and 
his witnesses have taken so much trouble to prove 
that they are false. 

Now, we have to ask ourselves what is the meaning 
of all this apparently foolish misrepresentation and 
false statement. Ordinarily speaking such conduct 
would be evidence of fraud, but it is difficult to see 
what object was sought to be attained by this 
chicanery, and the plaintiff is of course unable to 
assign any fraud because he knows nothing of the 
secret dealings of the parties. But if there was no 
fraud it is difficult to avoid the inference that there 
was gross and culpable negligence in fact, and the 
sorry figure cut by the pleader, who is responsible for 
the documents, in the witness box lends colour to 
that inference. On the facts proved by the evidence 
for the plaintiff we have no hesitation in holding with 
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the learned Subordinate Judge that the plaintiff was 
induced to advance Rs. 13,000 to defendant 1 on the 
strength of the clear title in his hand, and that the 
evidence which is amply sufficient is not rebutted nor 
even impugned in cross-examination. The learned 
counsel for the respondent urges that both plaintiff 
and defendant No. 2 have been defrauded by defend- 
ant No. I and that defendant No. 2 stands to suffer 
a very heavy loss compared with plaintiff who took a 
speculative mortgage with usual risks. The defendant 
No. 2’s mortgage on the other hand was consideration 
for a valuable property belonging to the defendant 
No. 2 and he should not be the loser by postponement' 
This is on the merits. But on the law he strenuously 
argues that there is -no defect in form in the convey- 
ance and that although the recitals in it might be a 
very good answer to a claim for an unpaid vendor’s 
l en, .it is no -answer to a valid registered mortgage. 
It is argued upon the authority of Monindra Chandra 
Nandy v. Troyluckho Nath Burnt (1), to which we 
have already referred, that there must be fraud to 
bring the case within section 78 of the Transfer of 
Property Act, and that although the rule in this Court, 
contrary to the view held by the Bombay Court, is 
that registration is not per se notice, yet, where there 
has been a search, there is an irrebuttable presumption 
that the searcher had notice of the registered encum- 
brance, and for this the case of AJchoy Kumari Debt v, 
Kanai Lal Kundu { 2) is cited and the reasons given 
by Dart in his work on Conveyancing. 

A mere case of carelessness such as, it is argued, 
occurred here would not have such serious conse- 
quences particularly in a country where transfers of 
property are registered. Moreover, the plaintiff, it is 
alleged, has been guilty of neglect of the plainest 
(1)(1898) 2 C. W. N.750. (2) (1912) 17 C. W. N. 224. 
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duties of a mortgagee in not demanding requisitions 
of title though he acted through a Calcutta solicitor, 
in not searching the Municipal registers and not 
seeking for an explanation of the absence of any 
express words showing payment of the consideration 
money in cash. It w T as also argued, as we have seen, 
that possession is notice. To deal with the last point 
first. It is now conceded that the right to possession 
passed absolutely to the vendee defendant No 1 by 
the sale deed, and the plaintiff has, in our opinion, 
clearly established that when he went to see the pro- 
perty with a view to advancing money on it, the 
defendant No. 1 had the key, opened the door, and 
showed the premises From enquiries on the spot he 
came to know that defendant No. 1 was in possession. 
The Subordinate Judge is in error in saying that the 
plaintiff’s deposition shows that he merely paid a 
flying visit for a few minutes and asked a casual 
neighbour who the owner was and came away. The 
whole incident of the broker and the key, which is 
unrebutted, is ignored by the learned Subordinate 
Judge. The defendant No. 2 lias to admit through his 
learned Counsel that he must have given possession 
to defendant No. 1 otherwise he would be guilty of 
defrauding the defendant No. 1 by taking money and a 
hand note from him and a mortgage wholly without 
consideration. That being so, the gravest suspicion 
falls on the whole transaction, the recitals in the 
documents being false, the evidence being false, and 
the transaction being carried out in a most irregular 
manner at a most irregular place. The pleader, who 
is the first witness to the mortgage deed, admits 
that lie was not present at its execution but signed it 
later on the admission of the executant. Whether the 
son of defendant No. 2 wanted -to' defraud defendant 
No. 1 and got Rs. 2,500 for an inoperative sale, is not 
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uow before us inasmuch as defendant No. 1 does not 
appear, but it is quite clear that at that time defendant 
No. 1 had no fraudulent intention. His fraud, if any, 
had its first inception when his pecuniary difficulties 
pressed hard upon him and the negligence of the 
defendant No. 2 and his son gave him the opportunity 
of deceiving the plaintiff. Upon this it has been 
argued for the respondent that you cannot get damages 
for an innocent misrepresentation at common law 
[Derry v. Peek (l)]. and in Farquharson v. King & Go. 
(2), in the House of Lords, Lord Halsbury is referred to 
as saying that it is not your duty to guard against cri- 
minal offences. It cannot be negligence to trust a per- 
son who can only take advantage of you by means of 
a crime. Now the answer to the first part of this con- 
tention is that no one is seeking damages for mis- 
representation or negligence in this case. A purely 
equitable relief is sought for here, and we have noth- 
ing to do with any question of damages or compensa- 
tion at common law. In the same way the Criminal 
Act of fraud if any was committed by defendant No. 1 
against the plaintiff and not against defendant No. 2. 
Defendant No. 2 was never deceived. He accepted 
full consideration for his sale and thought he had 
made a very good bargain. The argument, if it had 
any force at all, would tell in the plaintiff’s favour. 
But there is nothing to show that defendant No. 1 is 
amenable to the Criminal Law. He did not seek out 
the plaintiff or make any representation to him. The 
plaintiff saw the property, satisfied himself as to 
the possession, placed the verification of title in the 
hands of his solicitor and there is- nothing on the 
record to show that the defendant No. 1 ever brought 
himself within the clutches of the Indian Penal Code. 
Indeed the respondent had to admit that it would be 
(1) (1389) 14 Ap. Cas. 337, 359. (2) [1902] A. C. 325, 329. 
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very difficult on the facts to get a verdict of cheating 
against the defendant No. 1. The defendant No. 2 had 
secured what he considered a very good bargain for 
his rather unprofitable property. The pleader Jiban- 
hari Mookerjee says both parties were his clients and 
the whole transaction was open and above board. The 
son of defendant No. 2 says he had known the defend- 
ant No. 1 two years before the sale. He had a new' 
arat or jute business at Munshiganj in Dacca district 
and a Press and tailoring business in Calcutta — no- 
thing was then known of his being unable to meet his 
liabilities. Defendant No. 2 does not seem to have 
any good case for sympathy on the merits. That 
being so let us examine the legal contentions which 
arise on the Subordinate Judge’s judgment. 

We are not called upon to hold that the prior mort- 
gage of defendant No. 2 was not a bond fide and valid 
document though the circumstances under which it 
was created and the conduce of the defendant No. 2’s 
son in respect of it, are suspicious. The first import- 
ant question of law is as to notice 

Section 3 of the Transfer of Property Act says : — 
“A person is said to have notice of a fact when he 
actually knows that fact, or when, but for wilful ab- 
stention from an enquii’y or search which he ought to 
have made, or gross negligence, he would have known 
it.” Now it is perfectly certain that plaintiff did not 
actually know that the property was mortgaged to 
within a few rupees of the nominal 'and greatly en- 
hanced value. If he had, he would have been mad to 
have advanced Rs. 13,000 on it ; and, being a money- 
lender, it is not likely that he was blind to his own 
interest. The only way in which this substantial find- 
ing of ignorance in fact could be met would be by 
arguing, as it was argued, that defendant No. 1 was 
colluding with the plaintiff and not defendant No. 2. 
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There is no evidence of this, and the Subordinate 
Judge has rightly held that there is strong evidence to 
the contrary, though he is wroug in saying that there 
are “a host of independent witnesses ” on the point. 
If in fact therefore he did not know, how is he to be 
saddled with constructive notice ? In two ways it is 
argued (i) Because he had a search made in the 
Registration office, and, on the authority of Akhoy 
Kumari Debi v. Kctnai Lai Kundu (1), that resulted 
in a presumption of notice of the contents of the book, 
and it could not be rebutted by the mere statement 
that though a search was made it was unsuccessful. 
We may accede to this narrow proposition although 
it is based upon Irish decisions by which, as the 
learned Judges point out, we are not bound. But it 
it was sought by learned counsel to erect this very 
simple presumption by way of caution against fraud 
into an irrebuttable presumption that the person who 
had a search made had notice in every case, and if we 
held otherwise we were strongly pressed to refer the 
decision cited to the Pull Bench. In support of this 
contention we have referred to Dart on Vendors and 
Purchasers, p. 901 where he says : “ The duty of the 
solicitor being to inform the client of the defect in the 
title, the presumption that he has done so is treated as 
being one juris et dejure, the danger of perjury being 
too great to admit of the presumption being rebutted by 
evidence.” The passage in Dart has of course no refer- 
ence to this question of registration and search. That 
is, as the Judges in Akhoy Kumari Debi v. Kanai Lai 
Kundu (1) point out, a simple presumption of fact 
depending upon the circumstances of the particular 
case. We cannot put it better than in the words of 
the learned Judges themselves as to what was then 
before them. They say: “AH that is said here is 

(1) (1-912) 17 C. W. N. 224. 
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that a search was made but without success. There is 
no attempt made to explain this want of success, no naxda Lal 
suggestion of any special or qualifying circumstance 
which would justify the treatment of the case as abdpl Aziz. 

exceptional.” ■ holm wood 

Here very much the reverse is the case. All the J. 
title deeds were before the attorney and he approved 
the title. He was then instructed to search for 
incumbrances and he employed the managing clerk of 
the defendant No. l’s attorney to make the search. 

To excuse his conduct he states that this Haripada 
Chatterjee is joint clerk of himself and Ramesh Babu, 
the attorney of the common adversary defendant No. 1- 
He admits that the plaintiffs ordinarily search 
through their own man, Upendra Talukdar. He 
being away the attorney was asked to make the search 
and he admits that the responsibility for the search is, 
theoretically his. When he employs the principal 
clerk of the attorney of defendant No. 1, who was 
strongly interested to see that the encumbrance was 
not discovered we can easily see how easily this 
Haripada, who identified defendant No. 1 at the 
Registration office on the 21st September 1911 and 
then described himself as managing clerk of Romesh 
Chandra Bose, solicitor, and nothing else, could be 
induced by defendant No. 1 to suppress the incum- 
brance. No man of the plaintiff was allowed to go 
with him though plaintiff has numerous men looking 
after his legal business. 

The evidence in regard to this search is so suspicions 
that we are inclined to agree with the Subordinate 
Judge that it is extremely doubtful whether there was 
any search at all. At any rate no presumption can be 
raised against the plaintiff on a search made by the 
managing clerk of the enemy’s attorney. Secondly, it 
is said section 3 does not apply on account of gross 
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negligence. Now this is alleged to be the non-inspec- 
tion of the Municipal papers — not obtaining requisi- 
tions of title and not requiring an explanation of the 
absence of express words as to the passing of consi- 
deration. The Municipal papers have been printed by 
the respondent in a separate book and they show 
nothing except that Abdul Aziz was registered in 1909 
and that he paid the taxes for the quarter before the 
sale and for the quarter after, the house being 
admittedly unoccupied by a tenant. The sale was in 
the middle of the quarter and so was the disappearance 
.of defendant No. 1, so that nothing would appear from 
the Corporation papers and the plaintiff was entitled 
to assume from the recent transfer from Abdul Aziz 
to defendant No. 1 in July that the name of Abdul 
Aziz would still appear during the quarter July to 
September, and the registers could show him nothing. 

Requisitions of title are a matter for the solicitor. 
He was instructed to get them but informed the 
plaintiff on the title deeds that the title was good. 
The sale deed w r as registered at a mofussil office and 
there is no practice outside Calcutta, and certainly no 
such presumption, as that laid down by Dart for 
England, that the solicitor has made requisitions of 
title. In this case the fact remains that he had not, 
though he appears to have made the plaintiff believe 
that he had, and appears to have been acting hand-in- 
glove with defendant No. l’s attorney to the detriment 
of the plaintiff. Neither the attorneys for the plaintiff 
nor the pleaders for the defendant No. 2 come very 
well out of the witness box as regards the recitals in 
the sale deed. Whatever may be the strict legal 
effect of such statements in England we are unable 
to hold that the plaintiff was put upon any enquiry 
as to the consideration by reason of the absence 
of a memo, of consideration. It may have been 
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the duty of the attorney, Sailendra, to look into 
the matter but his evidence shows that lie clearly 
neglected Iris duty and made light of his responsibi- 
lity. We are of opinion that the words used were 
deliberately inserted to give the impression that the 
consideration had passed in cash, and we derive from 
Jibanhari pleader’s evidence that that was the ori- 
ginal suggestion made to satisfy the old man, defend- 
ant No. 2. 

It does not therefore matter whether the words 
according to strict English rules of conveyancing can 
bear that interpretation in law ; the question is what 
the parties on the one side intended, to be believed, 
and the parties on the other side were induced to 
believe by the words used. On the whole therefore 
we are able to find as a fact that the plaintiff had no 
notice of the defendant No. 2’s prior encumbrance, 
that steps were taken throughout the transaction to 
keep the knowledge from the plaintiff, and that he 
cannot be saddled with constructive notice by reason 
of any search improperly made by a man from the 
enemy’s camp, or any omission to make enquiries 
which were infrnctaous in the one case, and on the 
face of the documents superfluous in the other. The 
other main point of law on which the Subordinate 
Judge has held against the plaintiff is with regard to 
the application of section 78 of the Transfer of Pro- 
perty Act. 

That section says : — ■“ Where, through the fraud, 
misrepresentation or gross neglect of a prior mort- 
gagee, another person has been induced to advance 
money on the security of the mortgaged property, the 
prior mortgagee shall be postponed to the subsequent 
mortgagee.” 

Now, there is no allegation or proof of any actual 
fraud on the part of the prior mortgagee in this case 
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though, hiss conduct is such as it is difficult to explain 
■ "without assuming that he had the intention to deceive 
someone to his own or his sou’s advantage nor is 
there any misrepresentation as defined in section 18 
of the Contract Act, though there is a great deal of 
misrepresentation in the ordinary seuse of the word. 
The question remains is there any “gross negli- 
gence ?” 

Now, whatever definition we take of the three ingre- 
dients in the section fraud misrepresentation, or gross 
negligence it is clear that the section makes them dis- 
junctive and that one cannot be defined in terms of 
the other or others. They are three different kinds 
of conduct and are in no way co-extensive. The 
ruling therefore in Moninclra Chandra Nandy v. 
TroyluckJio Nath Burat (1), which was the decision of 
a single Judge sitting on the Original Side of this 
Court and governed more directly by English practice 
and precedents than we are, cannot be taken to mean, 
as was argued by learned counsel, that there is no 
postponement apart from fraud. The learned Judge, 
who after holding the offices of Chief Justice of 
Bombay and of this Court has now been elevated to 
the Judicial Committee of the Privy Council, cannot 
be for one moment suspected of ignoring the cleat- 
distinction drawn by section 78 of the Transfer of 
Property Act between the three different kinds of 
conduct which raise an equity against the prior mort- 
gagee. It is true that the English cases, which lie 
cites not as authorities but guides, do seem to import 
the iclea of fraud if only by implication, although the 
distinction drawn by section 78 is clearly made 
by Lord Justice Turner in Hunt v. Ehnes (2) ; but all 
that is derived from these cases is that the mere 
omission on the part of the mortgagee to take and keep 
(1) (1898) 2 C. W. N. 750. (2) (1860) 2 DeG. F. & J. 578. 


YOL. XLIII.l CALCUTTA SERIES. 

the title deeds is not of itself gross negligence and 
the existence of gross negligence must be determined 
according to the circumstances of each case — and one 
of the circumstances to be taken into consideration 
here, is the fact that in this country a universal system 
of registration exists. Some remarks follow which 
might be construed to imply that the learned Judge 
was re-importing the Bombay view, that registration 
is notice, into this court which has always held to the 
contrary; but a careful consideration of the facts 
of that case preclude us from ascribing any such 
intention to the learned Judge. The Maharani in 
that case was not the owner of the property. She 
took a mortgage after every proper enquiry and per- 
fected her title by registration, and the only fact 
against her was that her agent followed the mofussil 
practice and returned the title deeds to the mortgagor. 
Here the owner while transferring his property by 
sale took particular pains to conceal what the real 
consideration was, and though he registered the 
mortgage, deliberately suppressed all reference to 
it in any statement of consideration, and for some 
unknown reason made it appear on the face of 
the title deeds that there was no such mortgage* 
His handing over the sale deed to defendant No. 1 
enabling him to give an equitable mortgage to plaint- 
iff in Calcutta where the parties reside, and actually 
inducing him to advance Rs. 13,000 on the strength 
of the title deeds was therefore, we think, gross 
negligence, and we are fortified in this opinion by the 
more recent case of Walker v. Litiom (1), where 
Parker J., as he then Was, points out that the fraud 
mentioned in the older cases cannot have been such 
conduct as would justify a Judge and jury in finding 
there had been actual fraud, but such conduct as 
(1) [1907] 2 Ch. 104. 
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would justify the Court of Chancery in concluding 
that there had been fraud in some artificial sense, as in 
the case now before us, where it is difficult to account 
for the duplicity and concealment of the defendant 
and his son on any other supposition than that they 
intended to defraud some one, but at the same time, 
on what we can only gather from the record, there 
is nothing to show what that fraud was or in fact 
whether there was any fraud in the ordinary sense of 
the word at all. 

Then again as regards the ridiculous story that 
the defendant No. I was allowed to keep the title 
deeds for two months to make copies which he had 
undertaken to make in 5 or 7 days. Parker J. says : 
“There are subsequent cases which suggest that at 
any rate in cases of postponement based on no 
enquiry having been made for the deeds, fraud is not 
necessary. “It is for example clear from the case of 
Oliver v. Hinton { I) that a purchaser obtaining the 
legal estate, but making no enquiry for the title deeds, 
and making enquiry and failing to take reasonable 
means to verify the truth of the excuse made for not 
producing them or handing them over, is, though 
perfectly honest, guilty of such negligence as to make 
it inequitable for him to rely .on his legal estate so as 
to deprive a prior incumbrance of his priority. In 
that case Lindley, M. R. said that to deprive a pur- 
chaser for value without notice of a prior incumbrance 
of the benefit of the legal estate, it is not essential that 
he should be guilty of fraud.” 

Here defendant No. 2 or his son who did all his 
business for him, had full notice by giving the instal- 
ments that defendant No. 1 was not a good paymaster 
and might be unscrupulous in raising money for his 
needs, yet he persistently neglected to secure the 
(1) [1899] -2 Ch. 264. 
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return of the title deeds, being put off with, flimsy 
excuses that copies could not be taken owing to certain 
deaths in the family. As the learned author of Fisher 
on Mortgages points out at page 573, section 1122 of his 
work, Parker J. reviews elaborately all the previous 
authorities and displaces the more narrow view previ- 
ously held as to the necessity for fraud being shown. 
The only other English case we need refer to is that 
of Golyer v. Finch (1) where Campbell L. J. says 
cases are very difficult to deal with when you are 
obliged to use vituperative epithets (like gross ”) in 
order to enunciate a principle. What constitutes 
gross negligence is always excessively dificult either 
to define or by way of anticipation to illustrate, but 
it appears to me at present that none of the cases, as 
far as I am aware of them, would entirely justify 
what was done by the mortgagee here ; and under the 
circumstances of that case he held, as we must hold 
under the circumstances of ‘this case, that the leaving of 
the title deeds with defendant No. 1 was an act “of 
gross negligence. Of Indian cases we have had cited 
before us and considered the cases of Madras Building 
Company v. Roivlandson (2), Rangasami Naiken v- 
Annamalai Mudali (3), Manji Karimbhai v. Hoor- 
bai , (4) [the last on the question of notice]. All these 
cases deal with the points on the particular facts and 
circumstances of those cases, but what we derive from 
them is that, in a case like the present neglect 
to recover the title deeds by a vendor from a vendee 
who has secured the greater part of the purchase 
money to the vendor by giving him a mortgage on 
the property itself, when the vendor has full notice 
that the vendee is impecunious and a bad paymaster 

(1) (1856)5 ILL. 905, 924. 
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(3) (1907) LL. R. 31 Mad. 7. 
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and. thereby the vendee is enabled to obtain a second 
mortgage on the property by deposit of the title deeds, 
is gross and culpable negligence, and is rendered 
more so by a deliberate suppression of the existence 
of the mortgage in the sale-deed and a suggestion 
that the purchase money was required in casli and paid 
accordingly. 

Further, that registration not being in itself notice 
a search made by the clerk of the solicitor to the 
vendee who lias an interest to conceal the encum- 
brance from the second mortgagee cannot saddle the 
latter with notice of the encumbrance. These two 
findings dispose of the appeal which must accordingly 
be decreed so far as the Lower Court refused to give 
relief to the plaintiff against defendant No. 2, and it 
will be declared that the mortgage bond of the 25 th 
July 1911 to the defendant No. 2 be postponed to that 
of the 21st September 1911 in favour of the plaintiffs. 
That this day six months be fixed as the time for 
defendants 1 and 2 jointly or severally to pay to the 
plaintiff the sum due on his mortgage with interest 
and costs, and if the amount is not paid on that date 
tile mortgaged property will be sold . 

Imam J. concurred. 


G. S. 


Appeal allowed. 
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PRIVY COUNCIL. 


MAHOMED ISMAIL ARIFF 

AHMED MOOLLA DA WOOD 

(AND ANOTHER APPEAL CONSOLIDATED). 

[ON APPEAL FJfltOfVI THE CHIEF COURT OF LOWER BUiUflA, AT RANGOON.] 

Mahornedcin Law — Endowment — Public mosque — Right of ..management — 
Civil Procedure Code 18 S 2 , s. 539— Suit for appointment of Trustees 
and for settlement of a scheme of management — Community composed of 
Sunni Mahomedans from various districts and places — Trust deed giving 
management exclusively to Rhanderias — Discretion of Kazi under 3Ja ho- 
rn elan Law— Discretion of Court — Obligation to adhere to intentions of 
founder , and obje< ts of Trust — Right to vary details of management in 
accordance with (hanging condition* and circumstances. 

This appeal which arose out of a suit brought under section 539 of the 
Civil Procedure Code, 1882, for the appointment of trustees, and the set- 
tlement of a scheme of management related to the Sunni Jumma Musjid 
at Rangoon which was admittedly a public mosque dedicated to the per- 
formance of religious worship by all Sunni Mahomedans without restric- 
tion as to place of origin. The land on which the mosque was built had 
been granted by the Government on trust for that purpose in 1862 and it was, 
together with other land adjoining, purchased in 3 871 from the Govern- 
ment by five members of the Sunni Mahomedan community who by a deed 
of trust in March 1872 dedicated it, and the mosque erected thereon, for 
the purpose of divine worship by all Sunni Mahomedans, and vested the 
control and management of the mosque solely in Rhanderias (Sunni 
Mahomedan * from R hander near Surat). 

Held^ that the transactions which took place in 1871 and 1872 in no- 
way affected the original and then existing trust, and that the trust deed 
did not create a new dedication, but the mosque remained as before a 
public mosque dedicated to the performance of worship by all Sunni 
Mahomedans as originally founded. 

0 Present : Viscount Haldane. Sir John Edge, Mr Ameer Ali and 
Sir Lawrence Jenkins. 
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With respect to a public religious trust, as distinguished from a private 
trust, the discretion, under the Mahomedan law, of the Kazi (a discre- 
tion now exercised by the Civil CDurt) was very wide ; for though he could 
not depart from the intentions of, or the rules made by, the founder as to 
the objects of the benefaction, yet as regards its management, which must be 
governed by circumstances, he had complete discretion, his primary duty 
being to consider the interests of the general body of the public for whose 
benefit the trust is created. In his judicial discretion he might vary any 
rule of management which he finds either not practicable or not in the best 
interests of the institution. 

Held , therefore, that in settling a scheme of management the question 
was not one involving the determination of conflicting rights, but the con- 
sideration of the best method for fully and effectively carrying out the 
purposes of the trust. Section 539 vested a very wide discretion in the 
Court, and in giving effect to its provisions and appointing new trustees 
and settling a scheme the Court was entitled to take into consideration not 
merely the wishes of the founder, so far as they can be ascertained, but 
also the past history of the institution, and the way in which the manage- 
ment had been carried on heretofore in conjunction with other existing 
conditions that might have grown up since its foundation. The Court 
also had the power of giving any directions and laying down any rules 
which might facilitate the work of management, and, if necessary, the 
appointment of trustees in the future. 

Held , also, that on the facts and in the circumstances of this case the 
Rhanderia section of the worshippers, all other conditions being equal, 
were preferably entitled to the management of the mosque. 

Ibrahim Esmael v. Abdool Garrim Peermamode (1) distinguished. 

The case was accordingly remitted to the Chief Court to form a scheme 
by which the appointment of future trustees should be entrusted to a com- 
mittee of the worshippers, the composition of which should be in the 
discretion of the Court with due regard to local needs and conditions, 
subject to the provision that so long as circumstances do not vary a 
majority of such committee should be Rhanderias ; and that in settling the 
scheme the Court should lay down rules for the guidance of the committee 
in the discharge of any supervisitorial functions that it may be necessary 
to confide to them and for filling up vacancies on their body subject to its 
control. 

Two consolidated appeals, 79 and 80 of 1914, from 
two decrees ('29th May, 1912) of the Chief Court of 

(1) [1908] A. C. 520 ; L. R. 35 I. A. 151. 
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Lower Burma in its appellate jurisdiction, which 
reversed a decree (25th April 1910) of the same Court 
in its original jurisdiction. 

The plaintiffs and the defendants 1 to 4 were the 
appellants to His Majesty in Council. 

The only question for determination in these 
appeals was as to whether a particular section of the 
Sunni Mahomedan community in Rangoon who came 
from Randher, near Surat, had the sole right to the 
control and management of the Sunni Jumma Musjid 
at Rangoon, a mosque dedicated to the worship of the 
whole Sunni community in that place generally. 

The facts out of which these appeals arose were as 
follows : — On 26th May 1862 the Government of India 
granted to Moolla Ibrahim Gooiam Moidin Moollah, 
and Cassim Ahzim certain land in Rangoon known as 
1st class lot No. 12 of. Square 0. 1 on trust to build 
and maintain thereon a mosque for the free use of all 
persons professing the religion of the Sunni sect of 
Mahomedans. The grant contained a proviso that if 
a good and substantial mosque was not erected on the 
land within one year from that date or if the land 
be at any time thereafter put to any use or purpose 
other than that for which the trust provided, it should 
be lawful for the Deputy Commissioner of Rangoon 
to revoke the grant and the land should revert to the 
Government. On the same date, the Government of 
India also made another grant to the Same three per- 
sons of other land known as 4th class lot No. 8 of 
Square 0. 1 upon the same trusts and provisoes. 

From The date of these grants, and also for some- 
years prior thereto, there existed on the land first- 
named a mosque called the Sunni Jumma Musjid 
which was used by the Sunni Mahomedan community 
of Rangoon generally, on behalf of which community 
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the grantees of the above two pieces of land were 
acting as trustees. 

On part of the land so granted and adjacent to the 
mosque, these trustees had built some godowus or 
shops which had been let to tenants, and the rents 
of which were applied to upkeep and maintenance 
of the mosque. In 1870 a question was raised by 
the Revenue authorities in Rangoon that these go- 
downs and shops constituted a breach of the provisions 
contained in the grants ; and notice of an inquiry to 
be made was served on the trustees of the mosque 
which inquiry was attended by Cassim Ahzim. The 
.inquiry was as to whether the buildings other than 
the mosque should be removed or whether they 
should be allowed to remain subject to payment of an 
increased municipal tax. Arrangements were eventu- 
ally made with the Government for the purchase of 
the land on special terms, which were far less than 
the ordinary of the land at that time 

On 3rd February 1871 the land, the subject of the 
two grants above mentioned, was sold and conveyed 
by the Government to five persons, Mahomed Ebra- 
hamji Dooplay, Hassim Ariff, Mahomed Pat.iil, Maho- 
med Hossein and Ebrahim Ally Moollah, who were 
i nfluential members, and acted on behalf of the Sunni 
Mahomedan community, for Rs. 2,156-4, and Rs. 150 
respectively. 

By a deed dated 16th March 1872 to which the 
live persons above named were parties of the one part, 
and Mahomed Hassim as a trustee for the “ Soonee 
Mussulman community ” of the other part, it was 
recited that the lands hud been made over to the 
persons named to be held or retained solely for such 
purposes as the ground was originally acquired from 
Government in the same manner as parcels of land 
were obtained by various sects in Rangoon; and it 
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was witnessed that the land upon a portion of which 
the Sunni Junima Musjid was erected, or was in 
course of being built, and also the godowns attached 
thereto were dedicated for divine worship. The deed 
also contained further provisions declaring that the 
entire control and management of the musjid should 
be vested in a body called the "Randeere Soonut 
Jammauth Worn Punchayet,” composed of a section 
of the Sunni community who came from Randher 
near Surat. 

Subsequent to 1871 a new mosque was built on the 
land out of subscriptions collected from the 'Sunni 
Maliomedan community generally. 

On 80th September 1908 the p lain t iff s-appe ilan ts 
Mahomed Ismail Ariff, Ahmed Ebrahim, Mahomed 
Ebraliim, Ali Hashim Ariff, and Mahomed Yusuf claim- 
ing to be Sunni Mahomedans of Rand her, instituted 
the suit, out of which the present appeals arose, against 
Ebrahim Ally Moolla, Mooila Abdul Rahim, Mahomed 
Yusuf Esmaii, and Esuf Hashim Dooplay, the defend- 
ants-appellants, and three others. The two respond- 
ents Ahmed Moolla Dawood and Mahomed Vally 
Mahomed, who were members of the Sunni Maho- 
medan community of Rangoon, but did not belong 
to Randher or Surat, and the remaining respondents 
who were Sunni Mahomedans from Surat but not from 
Randher, were joined as defendants during the course 
of the proceedings. 

The plaintiffs admitted that the musjid in suit had 
been established for many years for the use of the 
Sunni Maliomedan community for the purpose of 
x worship, bat claimed that the “ Randher Sunni Vora 
Jam mat ” alone was entitled to the control' and 
management of the trust connected therewith, and 
prayed for the settlement of a scheme, and for the 
appointment of trustees on that basis. 
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The contest in the suit lay between the plaintiffs 
and the defendants 1, 2, 3 and 4 on the one side, and 
the respondents on the other. 

The only issue raised for trial was ‘-Have all 
Sunni Mahomedans of Rangoon or 1 the Surat Vora 
community, other than the Randher Sunni Vora 
.Tummat any voice in the management and control 
of the Surati Jomma musjid?” 

The trial Judge (Robinson J.) held that the provi- 
sion in the deed of 1872 as to the management of the 
mosque was good and valid ; that the management 
vested in the Randher Sunni Vora Punchayet alone ; 
and that a draft scheme on that footing should be 
submitted to and settled by the Court. 

A decree was accordingly made in favour of the 
appellants. 

From that decision both sets of the respondents 
appealed, and the appeals were heard by Sir Charles 
Fox (Chief Judge) and Hartnoll J. who held that the 
lands granted by the Government under the two 
deeds of 26th May 1862 were granted upon trust to 
build and maintain thereon a mosque for, and to the 
free use of, all persons professing the religion of the 
Sunni sect of Mahomedans ; that the grants of the 3rd 
February 1871 were subject to the same trust ; and 
that the deed of 16th March 1872 which purported to 
assign the management and control of the mosque and 
lands to the nom nees of the Rhander Sunni Jam mat 
Vora Punchayet (which comprised only a portion of 
the beneficiaries under the trust), was invalid and in- 
operative. The Chief Court on its Appellate Side 
accordingly passed two decrees in the appeals, in each 
appeal setting aside the decree of Robinson J. and 
declaring that all Sunni Mahomedans were entitled 
to a voice in the management and control of the 
Jumma Musjid at Rangoon, the right not being 
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confined to the Rand her Sunni Vora Panchayet as 
claimed. 

On these appeals, 

Sir R. Finlay , K. (7., Arthur Page, and Abdul 
Majid, for the appellants, contended that the deed of 
16th March 1872 constituted a wakf for religious 
purposes according to the Mahomedan law, and its 
provisions vesting the management and control of the 
mosque and lands in suit in the R hander Sunni 
Jammauth Vora Panchayet were valid and operative. 
In a case of the dedication of a mosque the right to 
worship in it is in all Mahomedan believers; but a 
right to worship in the mosque did not necessarily 
carry with it any right of management : the right to 
worship was distinct from the right to manage and 
control the endowment, and the deed of 1872 did not, 
and did not purport, to infringe or interfere with the- 
right of all Sunni Mahomedans to worship in the 
mosque in suit ; and there was nothing repugnant to 
Mahomedan law in such a mosque being managed by 
Rhauderias ; it was in fact preferable that the manage- 
ment should be vested in such a well specified and 
ascertainable body as the Rhander Sunni Jummauth 
Vora Panchayet rather than in vague and unascertain- 
able bodies like the Sunni Mahomedan community, 
the Sunni Community of Rangoon, or the Surat i Sunni 
community of Rangoon. It was the intention of 
- Moolla Hashim, the founder of the original mosque, 
that it should be managed and controlled solely by 
Rhanderias, and the provisions of the deed of 1872 
were consistent with, and in furtherance of, his inten- 
tions and in accordance with the established practice 
of the mosque which had always been managed by 
Rhanderias, who had almost wholly provided the 
funds to purchase the land, and to build and maintain 
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Jtiitt mosque. It was competent by Mabomedau law 
for a person, creating a wakf to provide for the future 
management of the property which he dedicated to 
religious purposes, and in this case such provisions 
had been made for the management and control of the 
mosque by Rhanderias. It was also contended that 
under the two deeds of 3rd February 1871 an absolute 
title to the lands thereby sold was granted to the 
purchasers free from any trust or condition, and a in- 
trust of the lands by the deeds of 26th May 1862 which 
may previously have existed, came to an end when 
those deeds were cancelled and the lands resumed by 
the Government. The Court in settling a scheme of 
management was, no doubt, not bound to follow the 
rule of succession as appearing from the history of 
the endowment, but in exercising the right of the 
Kazi under the Mahomedan law the Court ought to 
have regard to the intentions of the founder and the 
rules made by him for succession to and management 
of the wakf.* see Gulam JRahumtulla Sahib v. Mahorn- 
mecl Akbar Sahib (1), Advocate- General v. Fatima 
Suliani Beg am, (2), and Ameer Ali’s Mahomedan Law, 
pages 452, 461. As to the right of management, 
reference was made to Ibrahim Esmael v. Abdool 
■Garrim Peermamode (3) a Mauritius case, which was 
distinguishable, there being in that case no question 
of a succession of managers, and the whole congrega- 
tion contributed to the levy for maintenance of the 
mosque. Any scheme settled for the management of 
the trust ought not to be inconsistent with the terms 
of the deed of 1872, the validity of which it was not 
competent for the respondents to challenge in this 
suit ; and the trustees should, if possible, be the 
same persons. 

(1) (1875) 8 Mad. H. C. 63. (3) [1908] A. C. 526 ; 

(2) (1872) 9 Bom. H. C. 19. L. R. 35 I. A. 151. 
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A. M. Dunne and F. J. Coltman , for the respond- 
ents, contended,, that the Jiunma Musjid of Rangoon 
and the Lands appertaining to it formed a trust in 
which the whole Sunni Mahomedan community of 
Rangoon were interested; and the transactions of 
1871 and 1872 in no way affected the rights of that 
community in the trust property, or freed the lands 
and mosque from the pre-existing trust. The Govern- 
ment never resumed, and never intended to resume, 
the land; there was no change intended or effected 
in the position of tire Jumma Musjid itself, which 
was unaffected by the question relating to the erection 
of the shops, and there was no change in the nature 
of the trust connected with the musjid. The terms of 
the deed of 16th March 1872 were never submitted 
for the approval of the Sunni Mahomedan community 
at Rangoon nor was it drawn up with their knowledge 
or consent, and they never selected or appointed 
Mahomed Hossein to represent them in drawing it up. 
The control and management of the mosque and of 
the trust properties were vested in the Sunni Maho- 
medan community at Rangoon generally, and were not 
confined to the Raudher Sunni Vora Punchayet. The 
fact that the Rhanderias always have held the man- 
agement of them did not necessarily show that such 
was the will of the founder: see the case of Ibrahim 
Esmael v. Abclool Carrim Peermamode (1) which, it 
was submitted, was applicable to the circumstances of 
the present case. The right to appoint trustees for the 
management of the mosque was in the officials of the 
mosque: Act XX of 1863 had abolished the right of 
any Government Officer to appoint to the manager- 
ship. Reference was made to their grounds of appeal 
to show that the case on which the appellants relied 
in the lower Courts was not the same as that now set 
(t) [1908] A. 0. 526 ; L. R. 35 I. A. 151.. 
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up. The “date of the foundation” of the mosque 
alluded to therein was 1871. As to there being a rule 
of succession antecedent to 1871, it had not been 
proved. The appellants had not, it was submitted, 
made out their case that there was ever a settled rule 
of succession in management. 

Arthur Page replied. 

The judgment of their Lordships was delivered by 

Mr. Ameer Ali. The suit which give's rise to 
these consolidated appeals was brought in the Chief 
Court of Lower Burma in its original civil jurisdic- 
tion, under the provisions of section 539 of Act XIV 
of 1882, for the appointment of trustees and the settle- 
ment of a scheme of management in respect of a 
mosque, situated in the city of Rangoon. The plaint- 
iffs in the action are five Mahomedan worshippers at 
the mosque, who trace their origin to a place called 
Randlier, said to be a suburb of the city of Surat in 
the Bombay Presidency, and in the earlier stages of 
these proceedings they appear to have claimed it as a 
Randheria mosque. It is, however, conceded now that 
it is a public mosque dedicated to the performance of 
religious worship by all Sunni Mahomedans without 
restriction as to place of origin, and that it is com- 
monly known as the Sunni Jama Musjid. 

To explain the contest between the parties it is 
necessary to give a short summary of the circum- 
stances that have led to this unfortunate litigation. 
Like many other places in Burma, Rangoon is in- 
habited by a large number of Mahomedan emigrants 
from various parts of India who have domiciled 
themselves in the country for purposes of trade, and 
are generally known by the names of the towns or 
villages whence they originally came. For example, 
the plaintiffs, as already stated, derive their origin 
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from Randlier and, therefore, call themselves Randhe- l91ti 
x'ias ; whilst the larger community of Suratis or Mahomed 
Soortees come either from the city or district of Surat. 

It is necessai’y to bear this in mind, as the mosque in 
qxxestion is sometimes called the Surati mosque. The 
Randherias, though trying to differentiate themselves Dawood. 
from the others, form in reality a section of the Surati 
comxnunity. They ax’e mostly Voi’as, and they all 
profess the Sunni doctrines. 

It appears that the site of the present mosque was 
formerly occupied by a bamboo structure built in 
1854 by one Moolla Hashim, a native of Randlier. It 
was dedicated to the same purpose, and boi'e the same 
name as the present masonry mosque. Divine worship 
was performed here by all Sunni Mahomedaus until 
it was burnt down three years later, when Moolla 
Hashim replaced it with a building made of wooden 
planks. This continued to be the public place of 
worship until 1872, when the masonry mosque was 
erected. 

The land on which the mosque was first built 
appears to have been afterwards added to by purchases 
made by Moolla Hashim or by his fellow-townsmen, 
who made the same over to him as the custodian of 
the mosque. In 1862 one Moolla Ibrahim, a brother 
of Moolla Hashim, and two persons of the names of 
Go] am Moideen Moollah and Cassim Azim, obtained 
from the Government a grant in respect of certain 
other plots on the express trust “ to build and main- 
tain thereon a -mosque or place of worship for, and to 
the use of, all persons professing the Sunni sect of the 
Mahomedan religion. 

These lands were also added or attached to the 
existing mosque, and shops were built there to yield 
an income for its maintenance. 

In 1864, Moolla Hashim went on a pilgrimage to 
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Mecca, leaving the management of the mosque in the 
hands of Moolla Ibrahim and the two persons already 
mentioned. He returned to Rangoon in 1866, but 
never resumed his management of the mosque. At 
this time the person in charge was one Mohammed 
Hashim Mehtar, who also is said to have been a native 
of Randlier. 

In 1870, the Government, finding that no mosque 
had been built on the lands granted in 1862, and that 
on the contrary shops, had been erected thereon, 
issued a notice on the grantees to show cause why 
those lands should not be resumed. A meeting was 
thereupon held, apparently at the instance of the 
Randherias, of all the Sunni Mahomedans entitled to 
worship at the mosque, and it was decided to buy 
outright from the Government the land, and build 
on it a proper masonry structure suitable to tire grow- 
ing needs of the community. Although there is some 
dispute with regard to the contributions of the general 
body of Sunnis apart from the Randherias, it may be 
taken as fairly uucontroverted that the bulk of the 
fund was subscribed by the Randheria section of the 
worshippers. The conveyance was taken in the names 
of five persons, named respectively Dooplay, Ariff, 
Pattal, Mohammed Hashim and Ebrahim Ali Moolla, 
and these men in 1872, whilst the masonry mosque 
was in course of building, purported to create a new 
dedication. 

The trust deed bears date the 16th March, 1872 
and after reciting that it was made between the 
persons named above, of the one part, undone Moham- 
med Hashim, representing the general Sunni Mussul- 
man community, of the other part, proceeds to declare 
that. “ the pieces or parcels of land upon a certain 
portion of which the Sunni Jamaet Musjid is erected 
or is in the course of being built, together with the 
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godowns attached thereto, are solely dedicated for the 
purpose of divine worship.” It then goes on to pro- 
vide, inter alia , that its management shall remain 
exclusively in the hands of the Randheria Jamaet 
(people or assembly). 

The five persons in whose names the conveyance 
stood and who had executed the trust deed appear to 
have carried on the management for several years; in 
course of time some dropped out and others came in 
as trustees. How these men were placed in charge of 
the management of the mosque is not clear, for 
apparently no meeting of the Randheria Punchayet 
was held until 1894, and none between 1894 and 1906, 
nor in fact had the Eandherias any “organised associa- 
tion” with written rules for the purpose of giving 
effect to the wishes of their section of the community. 

Matters remained in this condition until 1908, 
when disputes arose regarding the validity of the 
election of one Hashim Yacub Ally as a trustee in 
place of another Randheria, who had died the year 
before. It was in consequence of the quarrels among 
the Randherias themselves in connection with the 
election or appointment of this man, that the pre- 
sent suit was launched in the Chief Court of Lower 
Burmah. The original defendants to the action were 
four persons who were actually managing the mosque 
as trustees, but the validity of whose appointment as 
such was impugned by the plaintiffs. In addition 
three others were joined as defendants ostensibly to 
represent the Randheria section, but in reality, as 
the trustee defendants charge, to represent the 
plaintiffs’ faction. 

On the institution of the suit notices were issued 
by the Court under section 30 of the Civil Procedure 
Code to all persons entitled to worship at the mosque. 
Thereupon defendants 12 and 13, representing the 
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general body of Sunni worshippers, and defendants 8 
to 11 claiming to represent the Surati community, and 
14 to 17 the other Randherias appeared and applied 
to be joined as parties. Each set of defendants has 
filed a separate defence. Although the trustee defend- 
ants deny the plaintiffs’ allegation that the mosque 
in question is a Randheria mosque, and affirm the 
validity of their and Hashim Yacub Ally’s appoint- 
ment as trustees, they associate themselves with the 
plaintiffs and their Randheria co-defendants in claim- 
ing that the right of management of the mosque 
belongs exclusively to their party. And they ask that 
the scheme, if any is to be framed, should be framed 
on that basis. 

The defendants 12 and 13, who represent the 
general body of worshippers, controvert in substance 
the right of the Randherias to a monopoly of the 
management as opposed to the whole nature of the 
trust ; and they claim that as the mosque is dedicated 
to the performance of public worship by all Maho- 
medans of the Sunni persuasion, now that a scheme 
is proposed to be settled under the direction of the 
Court they should be allowed a voice in its adminis- 
tration. 

The suit proceeded to trial before Mr. Justice 
Robinson, and the whole dispute centred round two 
points, viz.: — 

(i) The effect of the trust deed of 1872, and 
• (ii) Whether the Randherias should or should not 
have the sole and exclusive charge and management 
of the mosque. 

The Randherias rested their case on the trust deed 
of 1872 -, they contended that it created a new trust 
and that the founders, namely, the five persons 
in whose names the land had been purchased from 
the Government, were entitled to provide that the 
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management should remain exclusively in the hands 
of their own section of the community. The learned 
trial Judge states their contentions in the following 
terms : — 

11 It is urgnd that tha original mosque was created by a Randheria ; 
that the original grant was revoked and the lands sold outright to Ran- 
dherias, that they thus became the creators of the trust and were * at liberty 
to make any lawful condition they pleased as to the management of the 
trust.’ ” 

And his decision is expressed in these words : — 

“The position in 1871, then, was that the five vendees became' the 
absolute and untrammelled owners of these two plots and could do with 

them as they pleased They became the owners of the mosque, 

shops, and lands, aud created a trust of them. It was undoubtedly open 
to them to manage the trust themselves or to lay down the manner in 
which it was to be managed, and this they did in Exhibit C.” 

He accordingly came to the conclusion that the 
Randheria party were exclusively entitled to the 
management of the mosque. 

On appeal by the respondents in the first and 
second appeals respectively, the learned Judges of 
the Chief Court, differing from the Trial Judge, held 
in substance that the lands which were purchased 
by or in the names of the five persons in 1871 were 
acquired by them as trustees for the purposes of the 
existing mosque and subject to the trust therefor; 
and that nothing that took place in 1871 or 1872 had 
the effect of cancelling, or could in law cancel, the 
original trust; and that as the original trust was for 
the benefit of all persons “professing the Sunni sect 
of the Mahomedan religion,” they thought' that “ all 
Sunni Mahomedans were entitled co a voice and 
control of the Juma Musjid of Rangoon.” 

The plaintiffs and the trustee defendants have 
appealed to His Majesty in Council, and the same 
contention that was put forward in the Courts below, 
ased on the document of 1872, has been urged on 


1099 

1916 

Mahomed 

Ismail 

Ariff 

V. 

Ahmed 

Moolla 

Dawoop. 


1100 


INDIAN LAW REPORTS. [VOL..XLIJL 


1916 

MAHOM ED 
Ismail 
A RIFF 

V. 

Ahmed 

Moolla 

Dawood. 


their behalf. It has further been contended that 
under the Mahomedan law the Court has no discretion 
in the matter and that it must give effect to the rule 
laid down by the founder in all matters relating to 
the appointment and succession of trustees or mut- 
■wallees. Their Lordships cannot help thinking that 
the extreme proposition urged on behalf of the 
appellants is based on a misconception. The Mussul- 
man law like the English law draws a wide distinc- 
tion between public and private trusts. Generally 
speaking, in the case of a tvakf or trust created for 
specific individuals or a determinate body of indivi- 
duals, the Kazi, whose place in the British Indian 
system is taken by the Civil Court, has in carrying the 
trust into execution to give effect so far as possible to 
the expressed wishes of the founder. With- respect, 
however, to public religious or charitable trusts, of 
which a public mosque is a common and well-known 
example, the Kazi’s discretion is very wide. He may 
not depart from the intentions of the founder or from 
any rule fixed by him as to the objects of the benefac- 
tion; but as regards management which must be 
governed by circumstances he has complete discretion. 
He may defer to the wishes of the founder so far as 
they are conformable to changed conditions and cir- 
cumstances, but his primary duty is to consider the 
interest of the general body of the public for whose 
benefit the trust is created. He may in his judicial 
discretion vary any rule of management which he 
may find ’either not practicable, or not in the best 
interest of the institution. 

Illustrations of this rule are to be found in almost 
every work on Mussulman law. And the authorities 
lay down that, “ were the ivakif (the founder) to 
make a condition that the King or Kazi should not 
interfere in the management of the tvakf, still the 
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Kazi will have his superintendence over it, for his 
supervision is above everything.” 

Their Lordships agree with the Chief Court that 
the transactions which took place in 1871 and 1872 in 
no way affected the existing trust, and that the trust 
deed of 1872 did not create a new dedication ; the 
mosque remained as heretofore a public mosque, dedi- 
cated to the performance of worship by all Sunni 
Maliomedans as originally founded. 

In their Lordships’ opinion, the real point in issue 
in the case, owing probably to the nature of the 
pleadings, has to some extent been missed by the 
Courts in India. It has been treated as a question 
involving the determination of conflicting rights 
rather than a consideration of the best method for 
fully and effectively carrying out the purposes for 
which the trust was created. The suit is brought 
under section 539 of the Code, which vests a very 
wide discretion in the Court. It declares (omitting 
the parts not material to this case) that — 

“ whenever tire direction of the Court is deemed necessary for the 
administration of any express or constructive trust created for public* 
charitable, or religious purposes, the Advocate-General, acting ex officio^ or 
two or more persons having a direct interest in the trust and having 
obtained the consent in writing of the Advocate-General, may institute a 
suit in the High Court, or the District Court within the local limits of 
whose civil jurisdiction the whole or any part of the subject-matter of the 
trust is situate, to obtain a decree— 

44 (a) Appointing new trustees under the trust ; 

“ ( e ) Settling a scheme for its management ; 
u or granting such further or other relief as the nature of the case may 
require, 1 ’ . '-q- _ 

In giving effect to the provisions of the section 
and iu appointing new trustees and settling a scheme, 
the Court is entitled to take into consideration not 
merely the wishes of the founder, so far as they can 
be ascertained, but also the past history of the 
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institution, and tlxe way in wkicli the management 
lias been carried on heretofore, in conjunction with 
other existing conditions that may have grown up 
since its foundation. It has also the power of giving 
any directions and laying down any rules which 
might facilitate the work of management, and, if 
necessary, the appointment of trustees in the future. 

In the present case, Moolla Hashim, although he 
was assisted by several of his compatriots in acquiring 
the land on which the bamboo mosque was built, 
was to all intents and purposes its original founder ; 
in 1857, when the bamboo structure was burned down, 
he replaced it with a plank building; he and his 
Randheria fellow townsmen held the mutivalleeship 
until 1871. Since that date also the management 
has been carried on by people belonging to Randker. 
In 1862, the lands were purchased with money 
supplied by them ; and in 1871 the bulk of the money 
appears to have come from the same source. It is not 
alleged that they have mismanaged the trust or com- 
mitted any dereliction of duty, or tried to introduce 
innovations in the services, or otherwise interfered 
with the rights of the general body of worshippers. 
In these circumstances it seems to their Lordships, in 
the exercise of the discretion which the Mussulman 
law vests in the Kazi, that the Randheria section of 
the worshippers, all other conditions being equal, are 
preferably entitled to the mutwalleeship of the mosque. 
With regard to the case of Ibrahim Esmael v. Abdool 
Garrim Peermamode (1), which has been relied upon 
on behalf of the respondents, their Lordships deem it 
sufficient to say that the facts to which they have 
referred differentiate it widely from the present case. 

The present case, however, in their Lordships’ 
opinion, illustrates the mischief of leaving the power 
0) [1908] A. 0. 526 ; L. It. 35 I. A. 151. 
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of appointing or electing trustees in the hands of an 
indeterminate and necessarily fluctuating body of 
people, whether they call themselves Punchayet or 
Jamaet. In order to avoid, so far as possible, a recur- 
rence of the trouble that has brought about this long- 
drawn litigation, their Lordships think it desirable, in 
the interests of the institution which form the pri- 
mary matter for consideration, that the appointment of 
future trustees should be entrusted to a committee of 
the worshippers the composition of which should be 
in the discretion of the Judge, with due regard to 
local conditions and needs, subject to the provision 
that, so long as circumstances do not vary, a majority 
of such committee should be Randherias ; and that in 
settling the scheme the Judge should lay down rules 
for their guidance in the discharge of any supervisi- 
torial functions that it may appear necessary to confide 
. to them and for filling up vacancies on their body 
subject to his control. 

Their Lordships are accordingly of opinion that 
the orders of the Courts of India should be discharged 
and that the case should be remitted with the following 
declaration and directions to the Chief Court of Lower 
Burma to deal finally with the matter : That all other 
conditions being equal, the Randheria section of the 
worshippers are preferably entitled to manage and act 
as trustees of the Sunni Juma Musjid of Rangoon ; 
that the appointment of future trustees should be 
entrusted to a committee of the worshippers, the 
composition of which committee should be in the 
discretion of the Court, with due regard to local needs 
and conditions, subject to the provision that, so long' 
as circumstances do not vary, a majority of such com- 
mittee should be Randherias ; and that in settling the 
scheme the Court should lay down rules for the 
guidance of the committee in the discharge of any 
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The plaintiff was the appellant to His Majesty in 
Council. 

The questions for determination on this appeal 
were as to whether the appellant’s title to certain 
jaghir lands and his right to dismiss the jaghirdar 
from his office of paik had been established ; and 
whether an order of the High Court remanding the 
case for re-trial was justified. 

The circumstances under which the above ques- 
tions arose were as follows : — 

The appellant was a zamindar and proprietor of 
pargana Nayabasan and some of the lands in his 
zamindari were held by persons called paiks on 
chakran or service tenure. A predecessor in title 
of the appellant had in 1801 executed a kabuliat 
in accordance with Bengal Regulation I of 1793, 
which contained, inter alia, a clause to the following 
effect : — 

u I shall maintain and keep on the same sardars and paiks who have all 
along existed in the said pargana- I shall carry out whatever order may 
be passed by the Magistrate on the paiks. I have no power to dismiss the 
sirdars and paiks. I shall year by year tile a list of the names of the indivi- 
dual sirdars and paiks before the Magistrate, and one such list before the 
Collector. I shall depute the paiks to keep watch and take care of the 
boundaries of the said pargana, and see that no theft and dacoity and 
riot may take place any where. I shall constantly be engaged for the good 
of the Government. I shall carry out any order that may be passed by 
Government as best I can. I shall not neglect in any way to pay the 
Government revenue, and to comply with the several provisions ...” 

On loth December 1898 die appellant through his 
manager gave notice of dismissal for alleged miscon- 
duct to one Suba Naik who was in his service as a 
paik, and called upon him to give up possession of a 
jaghir of about 26* bighas which he held as remunera- 
tion for such services, and hand the lands over to one 
Nanda Ram who was appointed to succeed him. Suba 
Naik on 9th March 1899 petitioned the District Magis- 
trate of Midnapore, who referred the matter to the 
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police, and on their reporting that Suba Paik was a t9n> 

servant of the appellant and not under orders of the Ka „ 

Government, the Magistrate declined to interfere. On 
a petition in June 1899 for a review of his order the deo 

Magistrate, however, after enquiry passed an order „ v - 

° ■ A t . • Secrf/takt 

in December 1899 reinstating Suba Paik in his office of State 

of paik and directing the appellant to restore to him 5,011 JCNDIii * 
possession of the jaghir lands. Prom that order the 
appellant unsuccessfully appealed both to the Com- 
missioner of the Division and to the Government of 
Bengal ; and Suba Paik remained in possession of the 
office of paik and the jaghir lands appertaining thereto 
until his death on 12th May 1901, and was succeeded 
by his sons the respondents Kirtibash Paik and Pirtlxi 
Path Paik. 

On 16th January 1906 the appellant instituted the 
suit out of which this appeal arose, making the sons of 
Suba Paik and the Secretary of State for India in 
Council defendants and claiming possession of the 
jaghir, and a declaration of his title and of his right 
to appoint such holders of service-lands as were 
Suba Paik and his sons without the interference or 
control of Government. 

The appellant's case was that there had been from 
time immemorial -within his zamindari two classes 
of paiks who held jaghir lands as remuneration for 
their services, namely, one class who performed police 
and other public duties and were called ehowkidars. 
digars and sardars, the appointment and dismissal of 
whom was in the hands of the officers of Government, 
and another class who performed only private duties 
for the appellant, and were call ed dal paiks or paiks v 
whose appointment and dismissal rested with the 
appellant ; that Suba Paik belonged to the latter class, 
and had been properly dismissed by the appellant 
from his post, and ordered to give up the jaghir lands. 
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he held: that the order of the District Magistrate 
reinstating him was ultra vires and illegal ; and that 
the possession of the jaghir lands thereafter by Suba 
Naik and his sons had been wrongful, and he prayed 
for a decree as above with mesne profits and costs. 

The second and third respondents in a written 
statement admitted that they and their father were 
dal paiks, and that the appellant had the right to 
dismiss them, but claimed that they had nothing for 
which they could be dismissed. 

The first respondent, the Secretary of State, in his 
written statement relied on the kabuliat, and disputed 
the appellant’s classificati on of paiks, co ntending that 
ail paiks and sardars on the estate came witBiiniie 
kabuliat, and that in any view of the matter Suba 
Naik came within the first of two classes. He also 
alleged that Suba Naik was not a servant of the 
zamindar; that his uncle Baiju was the paik before 
him and held the “ paikan land and he did not 
admit the appellant’s title to the jaghir land in suit. 

The Subordinate Judge held that there was nothing- 
in the kabuliat to prevent the zamindar from keeping- 
private paiks, and that the existence of such paiks in 
the service of the zamindar was admitted by Govern- 
ment in a rubokari as early as 1831 ; and he came to 
the conclusion on consideration of all the evidence 
that there was a class of private paiks over whom the 
zamindar had absolute control, and that Suba Naik 
had belonged to that, class. 

On appeal by the Secretary of State, the District 
Judge confirmed the decree of the Subordinate Judge. 
He held that for many years no holders of service 
tenures, except chowkidars and digars, had done any 
police duties beyond those incumbent on all zamindars 
and their servants ; that from 1810 and onwards there 
laid been a distinction between paiks known as 
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chowkidars and Uigurs who came within the provi- 
sions of the kabnliat, and the second class of. paiks 
known as dal paiks, dal sardars, etc., who did not ; and 
that Suba Naik was one of the latter class. 

The Secretary of State preferred a second appeal to 
the High Court, in the grounds of which he raised for. 
the first time in the case the following contentions : 
(a) that the material issue in the case was whether 
the lands in suit were at the settlement in 1801 dealt 
with as ordinary lands of the estate or as jaghir- lands 
reserved for remunerating paiks for services; (6) that 
important questions in the case were, whether the 
jaghir tenure of Suba Naik was in existence at the 
date of the said settlement; and what was the nature 
of the duties which Suba Naik had to perform at the 
date of that settlement :■ and that this issue and these 
questions had not been tried. 

The appeal was heard by Brett and SHARFUDDIN 
JJ. who set aside the decree of the District Judge 
and remanded the case to him to try certain material 
issues which they held had been left undecided, and 
to deal with the case in accordance with directions 
given in their judgment. 

The High Court held that the question of title as 
to whether the. jaghir land in dispute had been 
appropriated at the time^oT'cIIe' Decennial. Settlement 
in 1801 for that purpose and had been excepted from 
assessment of Government revenue was left- unde- 
cided ; that between 1858 and 1858 Baiju Naik had been 
a paik under the orders of the police, and that he had 
been in possession of 13 bighas odd of land as jaghir, 
and that the conclusion of the lower Courts that 
because Suba Naik was in possession of 26 bighas lie 
could not therefore have been in possession of Baiju 
Naik’s 13 bighas was not justified ; that the District 
Judge had given no reason for his finding that Suba 

77 
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Naik came within a class of paiks called dal paiks, 
and was outside the provisions of the kabuliat ; that 
it was necessary for the proper determination of the 
suit that it should be decided (a) whether the lands 
lield by Suba Naik were included in the lands 
covered by the kabuliat ; (b) that a proper finding 
with reasons should be come to on the question as to 
whether Suba Naik was exclusively employed on 
zamindari work and performed no police duties ; and 
(c) if the jaghir lands held by Suba Naik or any part 
of them had been appropriated for the maintenance of 
paiks doing police duties at the settlement, whether 
the fact that Suba Naik had not been actually 
employed on police duties could entTtIe~The plaintiff 
to withdraw them from the operation of the provisions 
in the kabuliat, to take khas possession of them and to 
discharge or appoint a holder of such lands at his 
option.' 

On this appeal, 

De Gruyther, K. C., and E. B. Baikes, for the 
appellant, contended that by virtue of Bengal Regula- 
tion I of 1793 the appellant had an absolute proprietary 
interest in all lands within the ambit of his zamindari, 
and that the onus was on the respondent to prove that 
any lands were excepted : see Secretary of State for 
India v. Kirtibas Bhupati Harichandan Malta- 
patra (1). There was no allegation or proof in the 
lower Courts that the lands in suit were ehowkidari 
chakran lands. Nowhere in the wri tten statement of 
the respondent was it asserted that any portion of the 
land was subject to the clause set out from the kabu- 
liat of 1801, or that any part of such land was held by 
Suba Naik. The nature of the lands was properly 
ascertained by the nature of the services rendered by 

,(1) (1914) I. L. R. 42 Oalc. 710, 722, 727 ; L. R. 42 I. A. SO, 36. 
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the holders. The case of the appellant was that there 
were two classes of paiks, the Government paiks 
performing police duties who were liable to be dis- 
missed only by the Government (see Regulation 
XVII of 1798), and the paiks who were private 
servants of the zatnindar; and that Snba Naik was a 
private paik, and consequently the appellant was 
entitled to dismiss him. Both the lower Courts had 
held on the facts in accordance with the appellant’s 
contention, and the High Court had no power on the 
second appeal preferred by the respondent to interfere 
with the facts so found. By section 584 of the Code of 
Civil Procedure, 1882, a second appeal only lay on a 
question o! law : see Dure/ a Chowdhrani v. Jewahir 
Singh Ghowdhri (1), and no substantial alteration 
had been made by the corresponding sections (100 and 
101) of the Civil Procedure Code, 1908, in that respect. 
On second appeal, the -respondent raised for the first 
time questions for the decision of which the High 
Court, it was submitted, had wrongly remanded the 
case. That order ought to be set aside. 

Sir Erie Richards, K. G., and A. M. Dunne, for the 
respondent, contended that the appellant’s title to the 
lands and his right to dismiss Saba Naik had not been 
established. The appellant claimed a declaration 
of his title to the land : the "respondent admits that 
the land is within the ambit of the zamindari, but 
says that it was excluded from assessment as being 
assigned for the maintenance of the police force. 
Some of the paiks do both public dutie^as police, and 
also private, services : reference was made to Joy- 
kissen Mookerjee v. Collector of East Burdwan (2). 
The cases of this class where the service is public 
as well as private depended on the question what was 

(1) (1890) I. L. it. 18 Calc. 23, 30; (2) (1864) 10 Moo. I. A. 16, 38, 45. 
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fcbe character of the land at the time of the decennial 
settlement. A wrong construction was put on the 
kabuliat, and tire findings of the lower Courts did not 
determine the main issues arising in the case. The 
respondent was therefore entitled to question the deci- 
sion of the District Judge : the misconstruction of a 
document was a question of law on which a second 
appeal would lie: Fateh Chanel v. Kishen Kunwar{ 1). 
No doubt the question was only . raised for the first 
time in the grounds of appeal to the High Court, but 
it is one that ought to be determined in the suit, 
namely, whether the land was assessed in .the settle- 
ment of 1792. The order of the High Court was there- 
fore right. ~~~ ~ ' — - 

The appellant was not called upon to reply. 

The judgment of their Lordships was delivered by 

Lord Parker. This was an action in which the 
appellant, as plaintiff, sought to recover possession 
from the first and second defendants of a jagliir con- 
taining about 26 bighas of land situate within the 
territorial limits of the parganah Nayabasan in the 
district of Midnapore, of which the appellant was the 
proprietor. The Secretary of State, who alone has 
appeared as a respondent in this appeal and is here- 
after referred to as the respondent, was added as a 
third defendant, because the Government of India 
disputed the right which the appellant was asserting 
in the action. The appellant’s case was that in 1898 
one SubaNaik was in his personal service and held the 
jagliir on service tenure determinable when his employ- 
ment ceased ; that he had duly determined the employ- 
ment of Suba Naik and given him notice to quit his 
jagliir; that Suba Naik had refused to deliver up 

(1) (1912) t L. E. 34 All. 579 ; L. R. 39 I. A. 237. 
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possession of the jagkir, and had obtained from the 
Magistrate an order which precluded the appellant 
from obtaining possession thereof without civil suit ; 
that Suba Naik had since died, and that the first and 
second defendants wrongfully claimed to retain posses- 
sion as his heirs. 

The parganah Nayabasan was settled in 1801 with 
Rani Sumitra Bhanj (the appellant’s predecessor in 
title), who in January of that year executed a kabuliat 
in favour of Government. Under this kabuliat the 
proprietor of the parganah was bound to maintain 
and beep the same “ sardars and paiks ” who had all 
along existed in the parganah, and to carry out what- 
ever order might be passed by the Magistrate on the 
paiks. He was also precluded from dismissing the 
sardars or paiks, and bound to depute the paiks to 
watch and take care of the boundaries of the parganah 
and see that no theft or dacoity and no riot occurred 
anywhere. 

The appellant has throughout contended that the 
sardars and paiks referred to in this kabuliat are 
sardars and paiks employed on police duty, and that 
the document has no reference to paiks who bold on 
tenure services personal to himself, and having no 
connection with the local police. This contention 
has been upheld, and in their Lordships’ opinion 
rightly upheld, by all the Courts below. On the other- 
hand, it has been throughout contended by the 
respondent that the provisions of the kabuliat pre- 
clude the appellant, not only from dismissing paiks 
whose tenure services include the performance of 
police duties, but from resuming their jagliir lands, 
even though he might provide for their remuneration 
in some other way. The appellant having accepted 
this contention, their Lordships will assume, as was 
assumed in all the Courts below, that it is correct. 
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Ou reference to the written statement of the re- 
spondent by way of defence to the action, it will he 
found that, so far as material for the purposes of the 
present appeal, he relied entirely on the provisions of 
the kabuliat. In order to succeed he had, therefore, 
to prove that Suba Naik held by service tenure 
involving the performance of police duties. Curiously 
enough, the first two defendants put in a statement, 
by way of defence, repudiating this. Their case was 
that they were in possession by hereditary right on a 
service tenure which did not involve the performance 
of any police duty, but that the appellant had no right 
to dismiss them if they we re ready and willing, as 
they in fact were, to perform their proper services. 
They subsequently applied for leave to withdraw this 
statement and substitute another. This application 
was refused, bat they appear to have given evidence 
at the trial in support of the respondent’s case. 

The Subordinate .Judge found first that there had 
always been two classes of paiks within the parganali : 
( i) paiks who hold their jaghirs in consideration of the 
performance of police duties, and (ii) paiks whose 
tenure service were personal to the zamindar He 
also found that Suba Naik belonged to the latter class. 
Ou these findings of fact lie held, and in their Lord- 
ships’ opinion rightly held, that the defence of the 
respondent failed, and gave judgment in favour of the 
appellant. 

The first and second defendants were content with 
this decision, bat the respondent appealed to the 
District Judge, who came to the same conclusions both 
of fact and law as had been come to by the Subor- 
dinate Judge, and dismissed the appeal with costs. 

The respondent thereupon presented an appeal to 
the High Court. By section 584 of the Civil Proce- 
dure Code then in force the High Court as second 
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Court of Appeal was bound by the findings of fact of 
the District Judge. In their Lordships’ opinion the 
High Court was not at liberty to disregard the finding 
that Suba Naik belonged to the class of paiks having 
no police duties, on the ground that the District 
Judge gave no reasons for coining to this finding. 
The reasons of the District Judge are clear. He had 
considered the evidence, and saw no reason for differ- 
ing from the conclusions at which the Subordinate 
Judge had arrived. The High Court therefore could 
only allow the appeal on grounds of law, and as they 
agreed with the Court below on the construction of 
the kabuliat, it is not obvious what other questions 
of law arose. The respondent, however, urged upon 
the High Court that the Courts below had entirely 
misconceived the issue they had to try. This issue 
was, he contended, whether the lands comprised in 
the jaghir in question were ehowkidari chakran lands, 
that is, lands which at or before the settlement had 
been appropriated or assigned for the maintenance of 
the police force, and by reason of such appropriation 
excluded from the zamindari assessment. It is in 
their Lordships’ opinion quite clear that no such issue 
was raised by the pleadings. Had this been the issue 
raised by the pleadings, the question whether Saba 
Naik was a paik with police duties would have been 
of little importance if not quite immaterial. The 
appellant would be precluded by Regulations I of 
1793 and XIII of 1805 from utilising ehowkidari 
chakran lands for remunerating persons who were 
Ms personal servants and performed no police duties : 
'but as appears from the case of The Secretary of State 
for India v. Kirtibas Bhuputi Harichandan Maha- 
patra (1), the onus of proving that the lands in 
question were so appropriated or assinged would lie on 
• (1) (1914) I. L. R. 42 Calc. 710 ; L. R 42 I. A. 30. 
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the respondent. The kabuliat contains no reference 
whatever to any such lands. 

It was admitted before their Lordships that this 
contention was put forward for the first time before 
the High Court. Such admission could hardly be 
avoided. The real question upon the pleadings was 
whether the appellant could rightly terminate Suba 
Naik’s tenancy. The new issue suggested raises the 
question not whether Suba Naik’s tenancy could be 
determined, but whether it ought not to be deter- 
mined and the jabgir utilised for maintaining some 
police officer appointed by the. Government. Never- 
theless the High Court held that this was the real 
issue, and, as it had not been tried, discharged the 
order of the District Judge and remitted the action 
for rehearing. It not only did this, but it ordered all 
the costs already incurred to abide the result of the 
rehearing. In other words, if the appellant failed on 
a new case set up for the first time on the second 
appeal, he would have to pay the whole costs of the 
issues on -which lie had succeeded in the two Courts 
below. 

In their Lordship’s opinion, even if it be compe- 
tent to the High Court to remit a case for rehearing 
on ail issue not raised in the pleadings or even sug- 
gested in the Courts below, this ought only to be done 
in exceptional cases for good cause shown and on. 
.payment of all uosts thrown away. In the present 
case the respondent showed no ground whatever for 
the indulgence lie claimed. He did not suggest that 
he had been in any way taken by surprise or had dis- 
covered fresh facts of which he was unaware when 
the case was before the lower Courts. The possi- 
bility of the lands in question being chowkidari 
chakran lands, which could not, according to the 
regulations, be resumed, must have been present to 
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the minds of his advisers when his statement by way 
of defence was filed. It had been suggested by the 
Magistrate, whose order necessitated the action. The 
action of the respondent’s advisers in not raising the 
point must have been deliberate. With knowledge 
of it he elected to fight the action on the question 
whether Suba Naik could rightfully be dispossessed 
of his jagkir, rather than on the question whether he 
ought not to be dispossessed and the jagkir utilised 
for police purposes. The record contains little or no 
evidence pointing to there being any chowkidari 
cliakran lands which could not be resumed within 
the parganah. On the contrary, the Rubakari in 
Persian, the genuineness of which was accepted by 
the District Judge, points the other way. The re- 
spondent does not suggest that he lias any further 
evidence. 

Their Lordships are therefore of opinion that this 
appeal should be allowed with costs here and below, 
and that the order of the District Judge should be 
restored, and they will humbly advise His Majesty 
accordingly. 

Appeal allowed. 

Solicitors for the appellant : T. L. Wilson y Go. 

Solicitor for the respondent Solicitor , India Office. 
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Before A 7 . R. Chatter jea and Richardson JJ> 

SALTMULLAH 

v. 

PROBHAT CHANDRA SEN/ 


Hindu Law— -Partition — Right to partition — Partition between co~ownei$ 

— Reversionary interest — Administrator s power to transfer property — 

Permanent leases — Prolate and Administration Act(V of 1881) s. 90 

Whore plaintiffs in a suit for partition were in joint possession of certain 
property with the defendants as co-sharers under leases which purported to 
be permanent leases granted to them under an arrangement sanctioned by the 
Court, and where the only person at the time of the buit interested in 
challenging the plaintiffs’ right was a party to the suit and did not contest 
the suit 

Held , that the plaintiffs were entitled to partition and the fact that the 
partition would have to be set aside if the reversioner on coming into 
possession of the property succeeded in a suit for setting aside the leases, 
was not sufficient ground for refusing the plaintiffs the right to partition. 

Sundar v. Parbati (1) and Bhagwat Bahai v. Bipin Behari Mitter (2) 
followed. 


Second appeal by Nawab Sir Salimullah Bahadur 
and others, the plaintiffs. 

One Madhu Sudan Das died possessed of certain 
properties and leaving him surviving his widow, 
Shyatn Peari, and four sons, Mohiui Mohan, Radhika 
Mohan, Lai Mohan and Khettra Mohan. Subsequent- 
ly, the interest of Khettra Mohan in the estate of his 


* Appeals from appellate decrees, fcjos. 1495, 1656 and 1657 of 1913 
against the decree of F. W. Ward, District Judge of Tipperah, dated Feb. 6, 
1913, affirming the decree of Satkauri Haidar, Subordinate Judge of 
Tippera, dated Feb. 26, 1912. 

(1) (1889) I. L. R. 12 AIL 51; (2) (1910) I. L R. 37 Calc. 918 ; 

L R. 18 I. A. 186. L. R. 37 I. A. 198. 
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deceased father devolved on Mo him Mohan and that of 1 •' 1 1 > 
Radliika Mohan and of Lai Mohan on their widows, sauotu.ah 
G obinda Rani and Priva Moiee, respectively. On the r * 
27th September, 1890, Mohini Mohan executed a mort- Chaxdra 
gage in favour of the Eastern Mortgage and Agency SsN '- 
Co., Ld., for the sum of Rs. 2.50,000 and in pursuance 
of the conditions therein contained lie also executed a 
power of attorney, whereby he conferred on Messrs. 

Garth and Weatherall the entire management of the 
mortgaged property and undertook not to interfere 
with the same in any way. On the 28th December, 

1896, Mohini Mohan died and his estate devolved on 
his mother Shyam Peari. On the 29th January, 1897, 
one Sosbi Bhusan Guha obtained letters of admin- 
istration to Mohini Mohan’s estate. In consequence 
of certain difficulties having arisen in the proper 
management of the estate of the deceased mortgagor, 
a deed was executed on the 3rd April. 1897, between 
Sosht Bhusan Guha as administrator, the said com- 
pany as mortgagee and Messrs. Garth and Weatherall, 
whereby the mortgaged properties were transferred to 
the latter as ammukhtears , managers and trustees 
with powers to manage the said properties and to 
grant perpetual leases. On the 1st May, 1897, sanction 
of the District Judge of Dacca was obtained to this 
deed of trust by Soshi Bhusan Guha as required by 
section 90 of the Probate and Administration Act. 

Under a separate indenture Priya Moiee also executed 
an usufructuary mortgage for a term of years in res- 
pect of her share in her deceased husband’s estate as 
well as a trust deed with similar powers in favour of 
Messrs. Garth and Weatherall. Some time after exe- 
cuting these deeds Priya Moiee died and her interest 
in the estate was inherited by Shyam Peari, who thus 
became interested in the shares of Mohini Mohan, 

Lai Mohan and Khettra Mohan, while the interest of 
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Radliika Mohan still remained in Gobinda Rani, who 
was living at the time of the present suit. Under the 
powers conferred on the trustees, two clar-sikmi 
tenures and a patni taluk in respect of certain shares 
in Shyam Pearl’s and Priya Moiee’s properties were 
granted to the plaintiffs by the trustees in 1903 and 
thereafter the plaintiffs continued in joint possession 
with the other co-owners, none of whom ever objected 
to the joint possession. Within a year of the grant of 
letters of administration to Soshi Bhusan Gnha the 
administration ceased. On the 1st September, 1910, the 
plaintiffs filed three suits for partition against all the 
co-owners. Two of these suits were in respect of the 
clar-sikmi, tenures and one in respect of the patni 
taluk. The plaintiffs alleged that owing to the dis- 
agreement amongst the co-owners, the plaintiffs always 
had difficulties in connection with the collection of 
rents and as the defendants were unwilling to agree 
to an amicable partition, these suits were brought. 
Some of the defendants contested the plaintiffs’ claim. 
Both the Courts below dismissed, these suits dealing 
with them jointly. The plaintiffs, thereupon, appeal- 
ed to the High Court. 

Mr. B. Chakravarti, with him Babu Surendra 
Nath Guha , for the appellants. Under section 90 of 
the Probate and Administration Act the administrator, 
in whom the entire property vested for all purposes* 
had full powers to alienate the property or any 
portion of it and to create trusts, provided the pre- 
vious sanction of the Court was obtained. The words 
of that section were quite general. This sanction was 
obtained. The permanent leases granted by the trus- 
tees, Messrs. Garth and Weatherall, to the plaintiffs 
in respect of these properties were not void, but void- 
able. They had complete authority to enter into the 
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leases which were executed in the course of their 1916 
management. As regards the leases of the properties saumpoaii 
belonging to the share of the widow Priya Moiee, v - 
they were on the same footing also, that is to say. Chaxpra 
they were not void, but voidable. The only persons Srs ' - 
entitled to avoid them was not any of the contesting 
defendants, who had no immediate interest in the 
property, but Syarn Peari who was made a party to 
the suit and did not oppose it. The plaintiffs being in 
joint possession with the defendants were, therefore, 
entitled to partition. The cases of Bhcigwat Bahai v. 

Bipin Behari Hitter (1), Shubhadra Dassya v. 

Chandra Kumar Nag (2), The Eastern Mortgage and 
Agency Co., Ld.. v. Rebati Kumar Ray (3) and 
Bandar v. Parbati{ 4) were relied on. 

Babu Jogesh Chandra Ray (with him Babu 
Jatindra Nath Bose and Babu Kshitish Chandra 
Neogi), for the respondents. Messrs. Garth and Wea- 
therall were not entitled to confer any title on the 
lessees. The trustees’ powers were conferred on them 
by the administrator who had no right to delegate his 
authority. The sanction required in section 90 of the 
Probate and Administration Act must be sanction in 
each case. General sanction would not do. It was 
necessary to obtain particular sanction in each case. 

In order to maintain a suit for partition, the plaintiffs 
must prove that they had both title to and possession 
of the properties to be partitioned. In the present 
suit the leases were not granted by the administrator. 

In fact administration had ceased long before the 
leases were granted and the powers of the trustees 
had consequently terminated. The cases of perma- 
nent leases granted by the administrator himself had 

(1) (1910) I. L. K. 37 Calc. 913 ; 

L. R. 37 I. A. 198. 

(2) (1903) 8 C. W. N. 54. 


(3) (1906) 3 C. L. J. 260. 

(4) (1889) I. L. K. 12 All. 51 ; 

L. R. 16 I. A. 186. 

r 
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no application to this suit. The plaintiffs had merely 
a limited interest in the properties. 

A person entitled to a limited interest cannot be said 
in all cases to be entitled to partition : see Hemadri 
Nath v. Ramani Kanta Roy (1). In each case it must 
be shown that a co-owner was entitled to partition as 
a matter of right before partition would be allowed. 
The case of Sundar v. Parbati (2) was one between 
two co-widows claiming under the same title and 
had no application to the present suit. Even two 
co-widows were not entitled to enforce an absolute 
partition. The cases of Gajapathi Nilamani v. Gaja- 
pathi Radhamani (3), Jijoyiamba Bayi Saiba v. 
Kamakshi Bai Saiba (4) were relied on. A Hindu 
widow was not entitled to alienate the estate inherited 
from her husband where such alienation might pre- 
judice any reversionary heirs : see Bhugwandeen 
Doobey v. Myna Bai (5). Having regard to all the 
circumstances this was not a case in which partition 
should be granted. 

Mr. B. Chakravarti, in reply, referred to the case 
of Bhagivat Sahai v. Bipin Behari Mitter (6). 


N. R. Chatterjea and Richardson JJ. These 
appeals arise out of suits for partition, and the Courts 
below have dismissed the suits upon a preliminary 
point, namely, that the plaintiffs had not acquired 
any such interest in the properties as to entitle them 
to maintain a suit for partition. 

It appears that one Madhu Sudan Das left four 
sons, Mohini Mohan Das, Radhika Mohan Das, Lai 


(1) (1897) I. L. R. 24 Calc. 575, 580. 

(2) (1889)1. L. R. 12 All. 51 ; 

L. R. 16 I. A. 186. 

(3) (1877) I. L. R. 1 Mad. 290 ; 

L. R. 4 I. A. 212. 


(4) (1868) 3 Mad. H. C. 424. 

(5) (1867) 11 Moo. I. A. 487. 

(6) (1910)1. L. R. 37 Calo. 9l8 ; 

L. R. 37 I. A. 198. 


I 
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Mohan Das and Khettva Mohan Das. Khettra Mohan’s 1916 
interest devolved upon Mobini Mohan. Radhika saushulak 
Mohan’s interest devolved upon his widow Gobinda ®- 
Rani and Lai Mohan’s interest was inherited by his Chandra 
widow Priya Moiee. Moliini Mohan Das obtained a 
loan of Rs. 2,50,000 from the Eastern Mortgage and 
Agency Company under a deed of mortgage dated the 
27th September, 1890. One of the conditions upon 
which and subject to which the said company agreed 
to grant the said loan was that the mortgaged proper- 
ties should be managed entirely and without any in- 
terference from the said mortgagor by Mr. Garth and 
Mr. Weatherall, and Mobini Mohan executed a power 
of attorney in their favour Mohini Mohan died on 
the28th December, 1896, and Letters of Administration 
of his estate were granted to one Soslii Bhnsan Guha 
on the 29tli January, 1897. The mortgagees, it appears, 
subsequently found that there were difficulties in the 
way of management of the estate and in the conduct of 
law suits which could be avoided if the properties 
were vested in trustees. An indenture transferring 
the mortgaged properties to Messrs. Garth and Wea- 
therall as trustees with powers to manage them, 
which included the power to grant perpetual leases, 
was accordingly drawn up and submitted by the 
administrator to the District Judge of Dacca who 
sanctioned it on the 1st May. 1897. On the 3rd April, 

1897, the indenture was executed between the adminis- 
trator Soslii Bhusan Guha representing the estate of 
the mortgagor Mohini Mohan Das, the Eastern Mort- 
gage and Agency Company the mortgagees, and Messrs. 

Garth and Weatherall the trustees transferring the 
properties to the latter as am-mukhtears, managers 
and trustees. Priya Moiee executed an usufructuary 
mortgage in respect of her share in favour of the said 
Messrs. Garth and Weatherall fora term of years and 
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also a trust deed with similar powers. These trustees 
granted certain permanent leases, dar-sikmi tenures 
in two of the cases, and a patni taluk in the third, 
in favour of the plaintiffs in 1903 in respect of certain 
shares in some properties and the plaintiffs remained 
in joint possession of those shares with the other 
co- owners since 1903; and in September, 1910, the 
plaintiffs brought these suits for partition against 
those other co-sliarers. 

It' may be mentioned here that on the death of 
Mohini Mohan and Priya Moiee, their estate devolved 
upon Shyam Peari. The Court of appeal below held 
that section 90 of the Probate and Administration Act 
does not empower an administrator appointed under 
the Act to delegate his powers to others ; that even if 
the trust deed was valid, Soshi Bhusan being dead 
his administration ceased many years ago, and the 
sub-trustees” could not grant leases after their own 
trusteeship ceased ; and that in any case they had no 
right to grant permanent leases it being nowhere 
provided that their possession was to be permanent. 
As regards Priya Moiee, the Court below observes that 
it was not the case of the plaintiffs that she executed 
the leases for legal necessity, and she having died, any 
permanent leases granted in respect of her share by 
the said trustees are voidable. 

That Court accordingly held that the leases set up 
by the plaintiffs were voidable and that “ it is clearly 
then undesirable that a partition should be effected 
until it is definite that such leases are not so 
voidable.” 

It is unnecessary to consider in the present cases 
whether the leases obtained by the plaintiffs from 
Messrs. Garth and Weatherall are valid or voidable at 
the instance of the reversioner after the death of 
Shyam Peari. The plaintiffs are in joint possession of 
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the shares with the defendants as co-sharers, under 
leases which purport to be permanent leases, granted 3 
to them under an arrangement sanctioned by the 
Court. The only person at present interested in 
challenging their right is Skyam Peari who is a party 
to the suit and she does not contest the suit. The 
contending defendants have no interest whatever 
either present or future in the shares in respect of 
which the plaintiffs claim to be lessees, and the plain- 
tiffs have been in possession jointly with them ever 
since 1903 without any objection on the part of the 
defendants. In fact in some rent suits these defen- 
dants made the present plaintiffs parties-defendants 
as co-sharer landlords. We think that under the cir- 
cumstances the principle laid down in the case of 
Sundar v. Pat'bati(l) applies. In that case two 
Hindu widows were in lawful possession of properties 
of their deceased husband and one of them brought a 
suit for partition , against the other. There was a 
question in that case whether there had been a valid 
adoption made by the deceased husband and whether 
the estate had been given to the said adopted son- by a 
will of the deceased. The Judicial Committee held 
that apart from those questions, the fact of joint 
possession by the two widows of the estate which 
belonged to the testator ever since the death of 
the adopted son appeared to them sufficient for dis- 
posing of the suit in favour of the plaintiff. Referring 
to the possession of the widows, their Lordships 
observe. — “Their possession was lawfully attained, 
in this sense, that it was not procured by force or 
fraud, but peaceably, no one interested opposing. In 
these circumstances it does not admit of doubt 
that they are entitled to maintain their possession 
against all coiners except the heirs of Premsukh 
(1) (1889) I. L. R. 12 All. 51 ; L. R. 16 I. A. 186'. 
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(the adopted son) or of Baldeo Sahai (the deceased 
husband) one or other of whom (it is unnecessary 
to say which) is the only person who can plead 
a preferable title. But neither of these possible claim- 
ants is in the field and the widows have therefore, 
each of them, an estate or interest in .respect of her 
possession, which cannot be impaired by the circum- 
stance that they may have ascribed their possession 
to one or more other titles which do not belong to 
them.” 

The same consideration applies to this case. It 
is contended on behalf of the respondents that the 
Court ought to take into consideration the fact that 
on the death of Shyam Peari, the reversioner may 
bring a suit for setting aside these alienations, and 
that if he succeeds in doing so, the partition would 
have to be set aside. That we think is not a suffi- 
cient ground for refusing the plaintiffs the right to 
partition which they have at present in respect of 
their possession. In the case of Bhagivat Sahai v. 
Bipin Behari Mitter (1), it was held by this Court 
that the mokararidars (the plaintiffs in that case 
for partition) had not such a permanent interest as to 
ensure that any partition then effected would be of 
enduring effect, on the ground that the mokararidars 
in that ease might incur forfeiture in certain contin- 
gencies mentioned in the lease. Their Lordships in 
overruling the decision observed as follows : — ■ 

“ But those learned J udges held that the right of 
partition, which would otherwise have belonged to 
the appellants, the mokararidars was lost by reason 
of the fact that their mokarari is liable to forfei- 
ture in certain contingencies and therefore is lacking 
in the permanence of interest necessary to support 
a claim for partition. Their Lordships are of opinion 
(1) (1910) I. L. R. 37 Calc. 918 ; L. R. 37 I. A. 198. 
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that the distinction thus introduced cannot be 
supported. 

“ The title of the appellants is a permanent title, 
though liable to forfeiture in events which have not 
occurred and the rights incidental to that title must 
in their Lordships’ opinion be those which attach to 
it as it exists without reference to what might be lost 
in future under changed circumstances.” 

Havi ng regard to the circumstances already stated 
and to the fact that the only person who is now inter- 
ested in challenging the title of the plaintiffs has not 
contested the suit at all, we think the Courts below 
are wrong in dismissing the suit upon the prelimin- 
ary ground mentioned above. 

The decrees of the Courts below are accordingly 
set aside and the cases sent back to the Court of first 
instance in order that they may be tried on the 
merits. 

Costs of these appeals will abide the result. 

0. M. Appeal allowed ; case remanded. 
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CRIMINAL REFERENCE. 

Before C kitty and Walmsley JJ. 

EMPEROR 

v. 

SHEIKH ABDUL.* 

Security for good behaviour — Precious convictions , proof o p — Central 
Bureau register of thumb impressions , evidentiary value of — Extract. 

from jail register without proof of identity — Locus pcenitentice — Cri- 
minal Procedure Code (Act V of 1S98), s. 110. 

Whenever proof of previous convictions is required, whether under 
section 75 of the Penal Code or Chapter VIII of the Criminal Procedure 
Code, such previous convictions must be proved strictly and in accordance 
with law, and unless so proved no Court can take them into consideration. 

A register produced from the Central Bureau purporting to contain the 
thumb impression of the accused and his descriptive roll with a list of his 
previous convictions, when there was no evidence how it came to be made 
and lodged in the Central Bureau nor from what particulars the previous 
convictions were recorded and certified, was he!d insufficient proof of such 
convictions. 

An extract from the jail register showing previous convictions of a 
certain person with aliases and certified copies of previous convictions of 
the same in the absence of evidence of identity with the present"accused r 
held insufficient to prove previous convictions of the latter. 

A person who has served the period of his imprisonment should be 
given a chance of reformation and should not be proceeded with under 
section 110 of the Criminal Procedure Code soon afer his emergence from 
jail. 

Junab Ali v. Emperor (l) referred to. 

Although general statements of witnesses, e.g. % that the accused are 
all pickpockets and that every one is afraid of them, may not be wholly 
inadmissible in evidence, no Court should act on a body of such evidence 

0 Criminal Reference, No. 2 of 1915, by E. Keays, 0%. Chief Presi- 
dency Magistrate of Calcutta, dated Sep. 21, 1915. 

(1) (1904) 1. L. R. 31 Calc. 783. 
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Without testing the statements of the witnesses and obtaining from them 
some particulars of the facts on which their general statements are made. 

The case of each accused should ; be .differentiated in the evidence and 
the order of the Court, 

Proceedings were taken against Sheikh Abdul and 
five others before Mr. Keays, Officiating Chief Presi- 
dency Magistrate, under s. 110, els. (a) and (/), the 
accusation being that they were habitual thieves and 
so desperate and dangerous as to render their being 
at large without security hazardous to the community. 
The Magistrate after hearing evidence passed, on the 
21st September 1915, an order under s. 118 directing 
each of the above persons to execute bonds in the 
sum of Rs. 500 to be of good behaviour for three years 
with two sureties each in the like amount, and in 
default to rigorous imprisonment for the same period* 
He referred the case to the High Court under s. 123 of 
the Criminal Procedure Code. 

The case was heard by the High Court on the 21st 
and 22nd December 1915, and was remanded to the 
Magistrate, on 3rd January 1616, by the following 
order : — 

“This is a reference under section 123 of the Criminal Procedure Code 
in tlie matter of six persons, Sheikh Abdul, Sheikh I>orna, Abdul Rahim, 
Sheikh Cheena, Isak Khan and Sheikh Bombia. Another accused Sheikh 
Wazid is absconding and so lias not been dealt with by the order. The 
six men above named have each been ordered by the Acting Chief Pre- 
sidency Magistrate to execute a bond for Rs. 500 and to iind two sureties 
each for Rs. 500 to be of good behaviour for three years, and in default 
Of their so doing to be rigorously imprisoned for three years. 

We tind ourselves unable to deal with the reference on the record as it 
stands before us, and we regret to say that this is due to the extremely 
careless and unsatisfactory manner in which the case has been disposed of 
by the Court below. The case against all the accused was that they were 
habitual thieves and desperate and dangerous characters under cK (a) and 
(/) of section 110. Some twenty witnesses were called who all came with 
one refrain I know all the accused. They are ail pickpockets. Every 
one is afraid of them. 17 The Sub- Inspector, N. 0. r hatterjee, then 
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intimated that he had examined 97 witnesses and was prepared to call them 
all. He added (as he ought not to have been allowed to do) that every 
person he had examined bore out the charges against the accused. After 
another witness had been examined the Magistrate intimated that sufficient 
had been called already. He thereupon drew up a general order against the 
six persons under section 112. The prosecution witnesses were then cross- 
examined, witnesses were called for the defence and the order the subject 
of this reference, was passed. It was argued that the procedure followed 
by the Magistrate was incorrect, but he appears to have proceeded as in a 
warrant case, and that is the procedure prescribed by section 117 for cases 
where the order requires security for good behaviour. The accused have 
not been prejudiced in any way by the form of procedure adopted. 

They have, however, good cause for complaint on more substantial 
grounds. Although under section 117 the fact that a person is an habitual 
offender may be proved by evidence of general repute or otherwise, and it 
cannot he said that the very general statements of the witnesses were 
wholly inadmissible in evidence, still no Court ought to act on a body of 
evidence such as that before us without making some attempt to test the 
statements of the witnesses, and obtain from them some particulars of the 
facts on which their general statements were based. No attempt whatever 
was made to differentiate the cases of the several accused, though it is obvi- 
ous that they cannot have been associated in every individual act which each 
witness may have seen. No attempt was made to distinguish between them 
either in the evidence or in the order of the Court. An even more serious 
ground of complaint is with regard to the previous convictions alleged 
against several of the accused. Previous convictions were alleged against 
five out of the six, but in no case were those convictions properly proved. 
These men appear to have many aliases, and in several instances the convic- 
tions were in different names from those now borne by the accused. In 
such cases no satisfactory proof of identity was given. Against Sheikh 
Bombia no fewer than eight previous convictions were alleged, of which no 
proof whatever was forthcoming. The reason given at the Bar wa3 that, 
as he had been convicted in Bombay, ifc would have taken too long and been 
too troublesome to get evidence from there. Now the proof of previous 
convictions is manifestly of the greatest importance in cases like the present. 
It is impossible to say from the Magistrate’s judgment how far, if at all, he 
took them into consideration. If they had been properly proved and con- 
sidered, it might have made a great difference between the several accused, 
one of whom has no previous convictions, while two others are said to have 
six and eight respectively. We accordingly send back the case to the 
Magistrate for the recording of further evidence. Some effort should be 
made to ascertain from the various witnesses what they know against 
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each individual accused, AH previous convictions alleged should be properly 
proved. The case of each accused should then be separately considered* 
The accused will have the right to call such further evidence in their 
defence, as they may be advised, to meet the fresh evidence that is adduced 
against them. 

The case should be taken up at once and disposed of with as little delay 
as possible. The Magistrate should then return the case with his opinion 
upon it to tills Court. Fending the hearing the accused may. be released on 
bail to the satifaction of the Magistrate.” 

After taking farther evidence the Magistrate sent 
back the record to the High Court with the following 
opinion: — 

u The prosecution have called twenty-one fresh witnesses, twelve of 
whom solemnly proved the previous convictions against the various accused, 
and seven were called to prove specific instances of thefts against various 
accused (some of them did not come up to expectation) and two on subsi- 
diary points. 

The prosecution have now proved five previous convictions against 
first accused, one previous conviction against third accused, two previous 
convictions against fifth accused, eight previous convictions against sixth 
accused. 

The second and fourth accused have not been previously convicted. 
The second accused is the rephew of Juoimon (who has already. been bound 
down as the liarbourer) and lives with him. 

The additional evidence implicates Sheik Abdul, Dorna, Abdul Rahim, 
Gheen a and Bombia. Sheik Abdul is implicated by F. W.’s. 28, 40, 41, and 
43 : Dorna by P. W, s. 28, 40, and 43. ; Abdul R-ihira by P. W.’s. 28, 40 
and 41 : Gheen a by P, W. 41, but this witness merely states that Cheena 
accompanied Sheikh Abdul in a pickpocket expenditiori : Bombia by P. W. 
41, but this witness does not speak to this accused being seen by him 
actually picking pockets. 

All the witnesses who speak to specific acts of thefts admit they did 
nothing to secure the apprehension of the theives, and give as their reason 
that they knew it would be useless as the police were in league with the 
thieves. In my opinion this additional evidence adduced by the prose' 
eufcion does not carry the case against the accused very much further. 
P. W. 31 Munshi Abdul Hamid employed in the Government Printing 
Press gives Cheena a good character. There is no previous conviction 
against this accused and the case against him was certainly the weakest » 
and with the added weight of the character given to him by p. W. 31. 
I consider he should be discharged. I would call attention to the evidence 
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of Superintendent Farrow (P W. 41) as regards Sheik Abdul Rahim and 
Bombia. The evidence of this officer appears to me to be of great 
importance. 

T l tere is no evidence against Isak Khan (fifth accused) that he actually 
picked pockets, and the two previous convictions against him are both for 
short terms, viz., 2 weeks’ R. I. and 3 months’ R. I M but both these convic- 
tions were for picking pockets. 

There is' also no evidence against Bombia (sixth accused) that he was 
actually seen picking pockets, but there can be no question that he is 
a most dangerous criminal who has come over from Bombay to Calcutta 
because the former place wasloo hot to hold him. 

As regards the previous convictions against the various accused these 
were all admitted by the pleaders for the accused at the first trial. I can 
hardly believe that the procedure adopted in the Police Courts was 
explained when it is sought to prove previous convictions against accused 
persons. 

It is as follows : —An accused person’s finger impression is taken and 
is sent up to the Central Bureau to see if his antecedents can be traced. If 
anything is traced against him, a certified copy of the conviction or convic- 
tions is then applied for and a police officer is called who produces it. The 
accused is then asked if he admits the previous conviction, and«i£ he does, 
lie is convicted on that plea. If he danies the previous conviction, an 
officer before whom be was convicted or a warder in whose jail he served 
his sentence is called to prove the identity of the accused, and personally I 
also compare the finger impression of the accused with that produced from 
the Central Bureau. Had the accused in the present case denied the 
previous convictions alleged against them, I entirely agree that they would 
have serious cause to complain, but under the circumstances I respectfully 
submit they had none. I need scarcely point out that if the procedure 
which has been in vogue in the Police Courts for at least twenty years is 
wrong and previous convictions have to be proved in the way they have 
been proved in this case that it will entail a very heavy expenditure as there 
are hundreds of cases in our Courts during the year in which the factum 
of a previous conviction has to be taken into consideration .... 

The evidence against the accused was nearly all circumstantial, namely, 
that they all used to hang about stopping places of the trams and mix up 
with the crowds and were constantly seen dividing money and articles at 
Jumman’s.” 

Baba Manrnatha Nath Makerjee (with him Babu 
Tarakessur Pal Chowdliury and Babu Heramba 
Chandra Guha), for the accused. The additional 
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evidence taken is of the same vague and general 
character as the original evidence, and its truth cannot 
be tested by cross-examination or rebutted by defence 
evidence. It cannot be relied on: Kalai Haidar v. 
Emperor (1). The previous convictions in the case 
have not been legally proved. The accused have not 
been allowed a sufficient locus pcenitentice : Junab Ali 
v. Emperor (2), Emperor v. Bin jit (3). 

Mr. 0. R. Das (for the Standing Counsel), for the 
Crown. There is a whole body of evidence which 
shows the evil repute of the accused. There is no 
reasonable doubt as to the identity of the persons 
bound down. The evidence shows' that after their 
release from jail the accused have reverted to their old 
habits. 

Cur. adv. vult. 

Chitty and Walmsdey JJ. This reference has 
now been returned with the further evidence recorded 
by the learned Second Presidency Magistrate under 
our order of 3rd January 1913. The learned Magistrate 
has also, in accordance with that order, recorded an 
opinion. We regret, however, to find that he has not 
taken steps to carry out our directions to the full 
extent. The additional evidence which has been 
recorded is of very much the same type as the e vidence 
recorded in the first istance of which we had reason 
to complain, and the statements now made by the 
additional witnesses do not carry the case much 
further against anyone of the six accused. 

With regard to the statement of the learned Magis- 
trate as to the procedure adopted in the Police Court 
for the proof of previous convictions, we may. say at 
once that we cannot accept the learned Magistrate’s 
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suggestion that Presidency Magistrates are absolved 
from the ordinary rules of evidence in taking proof of 
such previous convictions. Whenever it is required 
to prove a previous conviction against a man, whether 
it be for the purpose of enhancement of punishment 
under section 75 of the Indian Penal Code or in pro- 
ceedings under Chapter VIII of the Criminal Proce- 
dure Code, such previous convictions must be proved 
strictly and in accordance with law. Unless they are 
so proved, no Court— whether it be that of a Presi- 
dency Magistrate or not — can properly take such 
previous convictions into consideration against an ac- 
cused person. 

In the present case the learned Magistrate says that 
against the accused No. 1, Sheikh Abdul, five previous 
convictions have been proved: against No. 3, Abdu 
Rahim one previous conviction : against No. 5, Isak 
Khan, two previous convictions : and against No. 6. 
Sheikh Bombia, eight previous convictions. Apart 
from the proof of previous convictions, with which 
we will deal in discussing the case of each accused) 
additional evidence was directed to proving instances 
of picking pockets against the accused or some or 
one of them. Speaking generally, we may say that 
at the second hearing, no attempt was made in the 
Court below to fix these witnesses to any particular 
time or detail by which their statements might be 
tested. Their statements are of the vaguest possible 
character. 

Taking the case of each accused in turn, we start 
with Sheikh Abdul who has a number of aliases. He 
is saicl to have been convicted five times. The last 
conviction was on. 20th January 1914, when he was 
sentenced to one year’s rigorous imprisonment under 
section 379 of the Indian Penal Code. He therefore 
emerged from jail presumably iu January 1915. Since 
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then there is no evidence of his having committed 1&l6 
any offence except the statement of Abdul Wahid ems-eror 
(P. W. 40) who says that he saw the first accused 
pick a pocket once about seven or eight months ago Annin.. 
near the statue of Kristo Das Pal, when he was 
accompanied by accused No. 2. This witness admits 
that though he saw accused No. 3 throw the purse 
which had been stolen in Jumman's shop, he did 
not inform the person whose pocket had been picked. 

That man, lie says, raised a hue and cry, and yet the 
witness went away without saying anything. This 
is evidence on which no Court could possibly place 
any reliance. Another witness Abdul Rahim (P. W. 

28) speaking of the accused picking pockets at the 
crossing of Harrison Road says that he last saw the 
first three accused picking a pocket about a year 
and half ago. Allowing due latitude for the statement 
of a witness of this class when speaking of time, 
it is impossible that he could have seen the first 
accxised picking a pocket about a year and half ago 
(he was giving evidence on 24th January 1916), in- 
asmueh as the first accused was safely in jail for 
almost the whole year 1914. This evidence, there- 
fore, cannot be accept id. It has been held in this 
Court that accused persons should be given some 
chance of reforming their characters, and that they 
should not be proceeded against under this section 
soon after they have emerged from jail. In this case 
the first accused had been out of jail for about eight 
months only when the present proceedings were 
started. There is no definite evidence of his having 
committed any offence during those eight months. 

Though he may be, and possibly is, a man of bad 
character, we do not think that on evidence such as 
this an order under section 118 of the Criminal 
Procedure Code ought to be passed against him. 

f 

/ * 
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The cases against the other accused are much 
weaker than against accused No. Against Sheikh 
Doma and Sheikh Cheena no previous convictions at 
all are alleged. The learned Magistrate himself, who 
bound down Sheikh Cheena in the first instance, now, 
on the single statement of the witness Moulvi Abdul 
Hamid (P. W. 31), who says Cheena is a good man, 
recommends that he should be discharged. Against 
these two men the evidence is wholly insufficient to 
support the order. With regard to Abdul Rahim it 
appears that he was imprisoned under section 379 
of the Indian Penal Code for three weeks on 10th 
May 1910, i.e., nearly six years ago. Isak Khan was 
imprisoned under the same section for two weeks 
on 12tli April 1913, and for three months on 13th 
October 1914. So far as the period which has elapsed 
between his last release fro mjail and the commence- 
ment of these proceedings, he stands on much the 
same footing as accused No. 1. Against these two men 
there is nothing but general statements of witnesses 
who say that they have seen them picking pockets. 
They have, however, never taken steps to bring those 
cases of theft home to the accused. The learned 
Presidency Magistrate considers that the evidence 
of Superintendent Farrow (P. W. 4.) is of great 
importance. We are unable to see that it carries the 
case against the accused of whom he speaks, i.e.. 
Nos. 1, 3 and 6, much further. He says that he often 
wanted to find them after a man’s pocket had been 
picked but never succeeded. We think, therefore’ 
that the evidence against these two men is also 
insufficient to justify an order under section 118 of 
the Criminal Procedure Code. 

We come to the case of accused No. 6, Sheikh 
Bombia, who is said to be a bad character who left 
Bombay because that place was too hot to hold him, 
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and is now carrying on the profession of a thief in 
Calcutta. This man Is said to have posed under a 
number of aliases , giving sometimes Mahomedan and 
sometimes Hindu names. No less than eight previous 
convictions are alleged against him and the learned 
Magistrate considers that they have been proved. 
We may say at once that, with the exception of the 
order under section 109 of the Criminal Procedure Code 
which was passed against the accused at Howrah on 
22nd May 1912, when he was sentenced to one year’s 
rigorous imprisonment for being without visible 
means of subsistence, none of the previous convic- 
tions alleged has been properly proved. It was 
sought to Drove the seven previous convictions which 
were all in Bombay by the evidence of two wit- 
nesses, Suresh Chandra Mukerjee (P. W. 35) and 
K. A. Kumudaker (P. W. 37). The first of these 
witnesses was a certified expert in finger prints, 
and he produced what has been marked as Ex. 4 (1) 
from the Central Bureau. That purports to be a 
register of the thumb impressions of the accused on 
the first page and on the reverse his descriptive 
roll and a list of his previous convictions. No evi- 
dence has been recorded as to how this paper comes 
to be made and lodged in the Central Bureau nor 
from what particulars the previous convictions on 
the reverse are recorded and certified. There is, 
therefore, nothing on this paper except the two cer- 
tificates at the foot to show that the person convict- 
ed seven times in Bombay is the same man as was 
convicted at Howrah on 22nd May 1912. The witness 
K. A. Kumudaker is a clerk in the common prison 
at Bombay. He produced an extract from the 
jail register showing previous convictions of one 
Mahomed Hussain, alias Ambalal Amritlal, alias Faiz 
Mahomed, signed by the Superintendent, and certified 
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copies, — Exs. 9 ( 1 to 5) of previous convictions of 
tlie same man. There is nothing, however, to show 
that the man who was convicted at Howrah is the 
same man who was convicted at Bombay. There 
is a gap here in the evidence to which the learned 
Magistrate has not alluded and which, when he 
expresses the opinion that the previous convic- 
tions have been proved, he has obviously disregard- 
ed. We may notice that the witness K. A. Kumu- 
daker was directed by the learned Magistrate to 
examine the sixth accused Sheikh Bombia to see 
if the marks which had been attributed to the convict 
in Bombay were to be found on the accused Sheikh 
Bombia and he expressed the opinion that they were. 
This was not the proper method of identifying those 
marks. Bat there are other difficulties in the way of 
the proof of these previous convictions. We notice, 
in the first place, that the first conviction mentioned 
in Ex. 4 ( 1 ) is said to have been on 23rd August 
1901. The certified copy from Bombay gives the 
date as 28th August 1901. This, however, may be a 
slip in copying. In the extract Ex. 4 (2) produced 
from the Central Bureau the age of the accused person 
is given as 27 years and it is recorded that he has no 
particular mark. If he was 27 years of age in 1912 
and his first conviction was in 1898 it follows that he 
must have been a boy of about 13 years of age when 
he commenced his career of crime. The Bombay certi- 
ficates, however, put him down as 18 in 1898, 25 
in 1901, 25 again in 1902 and 30 in 1904. If he 
appeared to be 30 in 1904 it is difficult to see how 
he could appear to be only 27 in 1912 With regard 
to the marks, though no particular mark was attri- 
buted to him in the Alipur Jail in 1912, the Bombay 
convictions all give very definite marks, such as a 
scar on the right eye-brow, a scar on the right 
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temple, a scar on the right leg, which marks pur- 
port to have been compared by the witness K. A- 
Knmudaker. They can hardly have been overlooked 
when his descriptive roll was made out at Alipur in 
1912. It may be that the man Sheikh Bombia is the 
same person as was convicted on previous occasions 
in Bombay, but it would be idLe to maintain that that 
has been satisfactorily proved in the present case. 
Some two years elapsed from his release from jail on 
the Howrah conviction and the commencement of 
proceedings in the present case. Whether this would 
be a sufficient time for reformation we do not express 
an opinion. It was held in the case of Junab Ali v. 
Emperor (1), that fifteen months would not be a suffi- 
cient period in which to give a convict an opportuni- 
ty of reform. Against this accused there are no defi- 
nite acts of picking pockets alleged, certainly nothing 
which would point to his having committed that 
offence on any particular occasion or with regard to 
any particular individual. The evidence against him 
is as general and consequently as vague and as weak 
as that against the other five accused. 

We regret to have to come to this conclusion in 
this case because there are grounds for suspecting 
that these men are members of a gang, but having 
regard to the way in which the evidence against them 
has been recorded and the general state of the record 
we are quite unable to confirm tire Magistrate’s order 
under section 118 of the Criminal Procedure Code. 
We accordingly set it aside and direct that the six 
accused be released. In the case of those who are on 
bail their bail bonds will be discharged. 

E. H. M. 
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Before D. Chatter jee and Beachcroft JJ. 

ABDUL QUADER 

v. 

FRITZ KAPP * 

Alien Emmy , suit against— If maintainable during the continuance of war- 
internment , its object . 

It does not matter whether the cause of action arose before or after 
the war, an alien enemy cm be sued in our Courts and has every right 
to present his case before the Courts in accordance with the laws of 
procedure. 

Halsey v. Lowenfeld (1) followed. 

The fact that the defendant has been interned does not make any 
difference, as the object of internment is to prevent him from doing 
mischief and not to cut down his liabilities. 

This was a reference made by Babu Sarat Chandra 
(those, Munsif of Dacca. The facts are simple. The 
plaintiff is a British Indian subject, a tailor by 
profession. He sued an interned German for his 
remuneration for work done. The contract was 
entered into after the declaration of war and com- 
pleted before the internment of the defendant. 

The defendant entered appearance at first, but 
subsequently the pleader received no further instruc- 
tion. 

The learned Munsif, before whom the case came 
on for hearing, referred the following points for the 
decision of this Court : — 

(i) Whether tiie suit for work done by a British 

* Civil Reference No. 1 of 1916, by Sarat Chandra (those, Munsif of 
Dacca, dated Sep. 30, 19 15. 

(1) [1916] 1 K. B. 140. 
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subject clu ring the war is at present maintainable 
against an alien enemy under orders of internment — 
the contract having been made and the breach thereof 
having taken place during the war. 

(ii) Whether the trial should be suspended until 
restoration of peace. 

No one appeared in support of the Reference. 

The Senior Government Pleader ( Baba Mam Charan 
Mitra ) opposed the reference. The main question for 
consideration is whether the suit is maintainable? 
The latest decision on the point is in the case of 
Mobinson # Co. v. Mannheim Insurance Co. (1). Sec- 
tion 83 of the Code of Civil Procedure contemplates 
the case of an alien enemy as plaintiff and not as de- 
fendant. Here the defendant, and not the plaintiff, 
is an alien enemy. Here, there can be no bar to 
the suit. The provisions of the Code are not ex- 
haustive in the matter. The present suit is maintain- 
able. Is the contract valid ? The contract, being for 
the necessaries of life, is undoubtedly a valid one. The 
plaintiff, who is a British subject, should not, indeed, 
suffer. The contract is enforceable as contracts 
by infants and other disqualified persons for the 
necessaries of life, are enforceable. 

Reading section 9 along with section 83 of the Code 
of Civil Procedure and taking into account the fact 
that there is no prohibition, express or implied, in 
the Code against the maintainability of suits against 
alien enemies, I submit, that this suit should be 
allowed. 

Cur. aclv. vult. 

D. Chatterjee and Beachcroft ,JJ. The plaintiff 
is a British Indian subject, a tailor, in the town of 
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Dacca. The defendant, who is a subject of the Ger- 
man Emperor, was a photographer in that town. In 
November 1914, i.e., alter the declaration of war 
with Germany, the plaintiff did some tailoring work 
for the defendant and the present suit was brought for 
the recovery of wages, etc., due on that account. The 
question referred is whether such a suit would lie 
during the pendency of the war. We think the suit 
would lie, and there is nothing in law to prevent its 
being tried before the restoration of peace. 

Section 9 of the Civil Procedure Code provides that 
the Courts shall have jurisdiction to try all suits of a 
civil nature excepting suits the cognizance of which 
is expressly or impliedly barred. Section 83 provides 
that alien enemies, residing in British India with the 
permission of the Governor-General in Council, may 
sue in the Courts of British India, but an alien enemy 
residing in British India without such permission 
shall not sue in such Courts. There is no provision in 
the Code barring suits against alien enemies and we 
see no reason why such suits should net be heard and 
decided during the continuance of the war. No 
matter whether the cause of action arose before or 
after the war, an alien enemy can be sued in our 
Courts and would have every right to present his case 
before the Courts in accordance with the laws of proce- 
dure. The latest case in England is that of Halsey v. 
Lowenfeld (1). In that case Mr. Justice Ridley held^ 
after discussing previous cases, that a suit for rent 
accrued due after the declaration of the war was 
maintainable in the British Courts against an alien 
enemy. We see nothing in our own Code of Procedure 
to prevent us from taking the same view. The fact 
that the defendant has been interned does not make 


(1) [1916] 1 K.B. 140. 
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any difference a3 the object of internment is to pre- 
vent him from doing mischief and not to cat down his 
liabilities. The case, therefore, must be tried in due 
course of law. 

S. K. B. 


CRIMINAL REFERENCE. 


Before Mookerjee and Sheepshanks JJ. 

AKSHOY SINGH 

v. 

RAMESWAR BAGDI.* 

Criminal Trespass— High Court , power of, to allow composition of an offence 

on revision — Criminal Procedure Code (Act V of ISOS), ss. S45 ( 5 ), 423 

( 2 ) (d\ 433 — Necessity of criminal intent— Entry on land under bond 

fide claim of right ^-Penal Code (Act XLV of I860), ss, 441 , 447. 

Tile High Court has no power, as a Court of Be vision, under s. 439 read 
with a. 423 (2) (d\ to sanction the composition of an offence when entered 
into after the conviction of the accused. 

Adhar Chandra Dey v. Subodh Chandra Ghosh (1), Sankar Rangayya 
v. Sankar Ramayya (2) and Emperor v. Ram Chandra (3) followed. 

Emperor v. Ram Piyari (4), Naqi Ahmad v. King-Emperor (5), Nklhan 
Singh v. King-Emperor (6), Ram Sarup v* Emperor (7) and Lall v. Emperor 
(8) dissented from* 

Abadi Begum v. All Husen (9) distinguished. 

To sustain a conviction under s. 447 of the Penal Code, it is necessary 
to prove not only entry on laud in the possession of the complainant but 

* Criminal Reference No. 77 of 1916 by G. N. Ray, Sessions Judge 
of Burdwan, dated May 17, 1916. 

(1) (1914) 18 0. W. N. 1212. (6) (1904) 1 Gt*. L. J. 509, 

(2) (1915) 16 Or. L. J. 750 ; 5 Punj. L. R. 252. 

29 Mad. L. J. 521. (7) (1910) 11 Cr. L. 3. 496 ; 

(3) (1914) I. L. R. 37 AIL 127. 13 O.O. 161. 

(4) (1909) I. L. R. 32 AIL 153. (8) (1913) 15 Cr. L. J. 567 ; 

(5) (1912) 11 AH. L. J. 13. - 17 0. C. 92. 

(9) (1837) AIL W. N. 26. 
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also one of the intents specified in s. 441. Where a person was charged 
under ss> 447 and 504 of the Penal Code and convicted only under the 
former : 

Reid, that the- Intent to commit an offence or to intimidate, insult or 
annoy not having been established, the conviction was bad. 

If a person enters upon land in the possession of another, in the exer- 
cise of -a bond fide claim of right without any such intent, he cannot be 
convicted under s. 447, though he may have no right to the land. 

Empress v. Badh Singh (1), Re Shistldhnr Pariti (2), and Jarahhan 
Singh v. King-Emperor (3) followed. 

The accused were tried before a Deputy Magis- 
trate of Bard wan under ss. 4 17 and 504 of the Penal 
Code. The complainant alleged that the accused had 
entered upon his land and erected a fence in order to 
insult and annoy him. The accused claimed to have 
erected the same on their own land. The Magistrate 
held that the evidence was not sufficient to support a 
conviction under a 504, but, finding that the land 
belonged to the complainant and that the accused had 
encroached thereon, convicted them on the 80th March 
191G, under s. 447 and sentenced them to a fine each. 

On the 14th April, the accused moved the Sessions 
Judge to refer the case to the High Court on the ground 
that it wis one of civil and not criminal trespass. 
On the 12th May, an application was filed by the com- 
plainant before the Judge stating that the dispute had 
been settled, aud praying for leave to compound the 
case. The Sessions J udge thereupon reported the case 
to the High Court, under s. 438 of the Criminal Proce- 
dure Code, recommending the grant of leave to the 
parties to compound the offence. 

No one appeared in the Reference, 

Mookerjee aud Sheepshanks JJ. This reference, 
under section 438 of the Criminal Procedure Code, 

(1) (1879) I. L. R. 2 All. 101. (2) <1872) 9 B. L. R. App. 19. 

(3) (1907) 7 C. L. J. 238. 
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raises an important question of law which has led to 
some diversity of judicial opinion. 

The petitioners. Akshoy Singh and Akhil Singh, 
were prosecuted on the complaint of one Rameswar 
Bagdi before the Deputy Magistrate of Bard wan for 
offences under sections 447 and 504 of the Indian 
Penal Code. They were convicted only under the 
former section and were sentenced to pay a fine of 
Rs. 10 each, on default to suffer rigorous imprisonment 
for two weeks. There was also an order under section 
545 of the Criminal Procedure Code, that Rs. 5 out of 
the tine if realized, be paid to the complainant as com- 
pensation. This sentence which was passed on the 
30th March 1915 was non -appealable. On the 14th 
April, the petitioners moved the Sessions Judge to call 
for the record and to recommend to this Court that the 
conviction be set aside on the ground amongst others 
that the case was one of civil dispute and not of 
criminal trespass. The Sessions Judge called for the 
record and fixed the 12th May for hearing. On that 
date the complainant filed a petition to the effect that 
the matter in dispute between the parties bad been 
settled by the intervention of the gentlemen of the 
locality, that as the case was compoundable it had 
been compromised, and that his prayer was for leave to 
withdraw the case. The Sessions Judge reserved his 
order, and subsequently made this reference with the 
recommendation that the permission may be given 
to the parties to compound the case. The question 
thus arises whether, when an accused has been con- 
victed of a compoundable offence, it is competent 
to the High Court in the exercise of its powers 
of revision under section 439 (7) of the Criminal 
Procedure Code, to grant leave to the parties to com-, 
pound the offence. 

Section 345 of the Criminal Procedure Code treats 
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of the compounding of offences and consists of seven 
clauses. The first clause specifies the offences which 
may be compounded and mentions the persons who 
may compound. The second clause specifies certain 
other offences which may be compounded only with the 
permission of the Court before which any prosecution 
for such an offence is pending. The third clause 
makes compoundable the abetment of or the attempt 
to commit a compoundable offence. The fourth clause 
provides that in the case of a person under disability 
another person competent to contract on his behalt 
may compound. The fifth clause defines the stage of 
the proceeding when an offence may be compounded 
and is in the following terms : “ When the accused has 
been committed for trial, or when he has been convict- 
ed and an appeal is pending, no composition for the 
offence shall be allowed without the leave of the 
Court to which he is committed, or as the case may 
be, before which the appeal is to be heard.” The sixth 
clause lays down that the composition of an offence 
under the section shall have the effect of an acquittal 
of the accused. The seventh clause finally provides 
that no offence shall be compounded except as pro- 
vided by the section. This analysis of section 345 
shows clearly that it deals exhaustively with the 
subject of the composition of offences. With regard 
to this matter, it defines the persons who may 
compound, the nature of the offences compoundable, 
the stage when composition may be made, and the 
condition under which composition may be effected 
in the case of some of the offences. The inference is 
legitimate that, when the Legislature provided in 
clause (7) that no offence shall be compounded except 
as provided by the section, the intention was that 
each of the requirements just mentioned must be 
fulfilled. Now the fifth clause allows a composition 
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■with the leave of the Court when an accused has been 
committed for trial, or, when, after conviction, an 
appeal by him is still pending. There is no reference 
to a case where after conviction (whether by the 
first Court or by the Appellate Court where an appeal 
is allowed by law) an application for revision is 
pending before the High Court. It cannot be con- 
tended for a moment that the Criminal Revisional 
jurisdiction is included in the Criminal Appellate 
jurisdiction. It is remarkable that although the 
Letters Patent divides the civil jurisdiction into 
original and appellate, thus indicating that the 
civil revisional jurisdiction is in reality an aspect 
of the civil appellate jurisdiction [Secretary of State 
v. British India Steam Navigation Co. (1).], clauses 
22, 27 and 28 of the Letters Patent clearly differentiate 
between the original, the appellate and the revisional 
jurisdiction in criminal cases. The Code of Crimi- 
nal Procedure also plainly distinguishes between 
appeals and revision, which form the subject of 
separate chapters (Chapters 31 and 32). By no stretch 
of language can we consequently hold that clause 
(3) of section 345 authorises a composition not merely 
during the pendency of an appeal, but also during the 
pendency of an application for revision. We must 
accordingly answer in the negative the question 
formulated above. The view we take is in accord 
with that adopted by this Court in Adhar Chandra 
Dey v. Subodh Chandra Ghosh (2) and by the Madras 
High Court in SanJcar liangayya v. Sanktr 
' Ramayya (3). The Allahabad High Court, however, 
is clearly not of one mind upon tills point. The 
question arose in Emperor v. Ram Piyari (4). 

(1) (1911) 13 C. L. J. 90, 92 97. (3) (1915) 16 Cr. L. J. 750 ; 

(2) (1914) 18 G. W. N. 1212. 29 Mad. L. J. 521. v 

(4) (1909)1. L.R.32 All. 153. 
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Richards J., who heard the case in the first instance, 
thought it very doubtful whether the High Court, in 
exercise of its powers of revision, had any jurisdiction 
to allow a composition and directed a reference to a 
Bench of two Judges for determination of the question. 
Knox and Keramat Hussain JJ. were satisfied that 
the High Court had the power and based their view 
on Abadi Begum v. AH Husen(l), a case under section 
517 and by no means analogous. No reference was 
made to the terms of section 315, but reliance was 
placed upon section 428, clause (d) read with section 
439. The question arose again in Naqi Ahmad v. King- 
Emperor (2) where Tudball J. doubted the correct- 
ness of the decision in Emperor v. Ram Piyari, (3) as 
inconsistent with section 345(5) ; but as a single judge 
he felt bound to abide by that ruling. The question 
came up for consideration again in Emperor v. Ram 
Chandra (4) where Knox J. held, without reference to 
his previous decision to the contrary effect in Emperor 
v. Ram Piyari (3), that a Court of Revision cannot 
allow the composition of an offence which had already 
resulted in a conviction before the proposed settle- 
ment. In the Chief Coui't of the Punjab, the question 
was considered in Nidhan Singh v. King-Emperor ( 5). 
Chatter jee J. doubted the correctness of the view that 
a composition con Id be sanctioned by a Court of 
Revision, but felt bound to follow two .unreported 
precedents to the contrary. The matter has formed the 
subject of discussion in two recent cases before the 
Court of the Judicial Commissioner of Oudh : Ram 
Sarup v. Emperor (6) and Lull v. Emperor (7) where 

(1) (1897) All. W. N. 26. (5) (1904) 1 Cr. L. J. 509 ; 

(2) (1912) It All. L. J. 13. 5 Punj.L. R. 252. 

(3) (1909) I. L. ft. 32 All. 153. (6) (1910) 11 Cr. L. J. 496 : 

(4) (1914) I. L. R. 37 All. 127. 13 0. C. 161. 

(7) (1913) 15 Cr. L. J. 567 ; 17 0. C. 92. 
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the decision, in Emperor v. Ram Piyari (1) was 
followed without examination of the terms of section 
345. It is thus plain that the view that a Court of 
Revision is competent to grant leave for composi- 
tion of an offence which has already resulted in a 
conviction has been followed either with doubt 
or with reluctance, and always without consideration 
of the true effect of the provisions of section 345. 
The supporters of this view have, on the other liand^ 
invoked the aid of section 423, clause ( d ) which autho- 
rizes a Court of Appeal to make any amendment or 
any consequential or incidental order that may be 
just or proper; but this is clearly of no real assistance. 
An order for composition can in no sense be said to 
be a consequential or incidental order. There are 
further two weighty considerations against the appli- 
cability of section 423 (d). In the first place, it is 
an elementary rule for tbe construction of Statutes 
that when a special provision, obviously exhaustive 
in its scope, lias been made fora special topic, as in 
section 345, the scope thereof cannot be indirectly 
enlarged by reference to a general provision, such as 
that contained in section 423 (cl). In the second place 
clause (5) was introduced into the Code for the first 
time in 1898 to meet the effect of the decision in 
Empress v. Thompson (2), and clause (d) was also 
introduced into section 423 at the same time; if the 
Legislature had intended that composition of offences 
should be allowed during the pendency of an appli- 
cation for revision, section 345, clause ( 5 ) might have 
been suitably framed ; it is inconceivable that compo- 
sitions during appeals should have been expressly 
mentioned and compositions in revision should have 
been left to be inferred from section 423, clause (cl). 
The position then is that section 439 empowers a 
(l) (1909) I. L. R. 32 All. 153. (2) (1879) I. L. R. 2 All. 339. 
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Court of Revision; not to exercise all the powers of an 
Appellate Court, as is sometimes loosely expressed, 
but only sucli powers as are conferred on a Court of 
Appeal by sections 195, 423, 426, 427 and 428, that the 
power to sanction composition of an offence is con- 
ferred on a Court of Appeal, not by section 423 (cl) or 
any of the other sections just mentioned but bi- 
section 345 (5) and, that, consequently, section 439 
which defines the powers of the Court of Revision does 
not confer on it the power to sanction the composition 
of offences. We hold accordingly that this Court, in 
the exercise of its revisional jurisdiction under section 
439, is not competent to grant leave to compound 
an offence under section 345 when such composition 
has been entered into after the conviction of the 
accused. We are, therefore, unable to accept the 
recommendation of the Sessions Judge and to grant 
leave to the parties to compound the case. 

In the view we take, it becomes necessary to con- 
sider the propriety of the conviction which, as already 
stated, is assailed on the ground that the case is really 
one of civil dispute and not of criminal trespass. 
The allegation of the complainant was that the accused 
had put up a fence on his land and blocked his way 
out and that they had done so with a view to insult 
and annoy him. The case for the accused was that 
the fence had been erected on their own land. The 
accused were accordingly charged under sections 447 
and 504 of the Indian Penal Code. The Magistrate 
held that the evidence was not sufficient to justify a 
conviction under section 501 of the Indian Penal Code. 
He then proceeded to consider the charge under section 
447 of the Indian Penal Code Upon the evidence, oral 
and documentary, he came to the conclusion that the 
fence had been erected on the land of the complainant 
and that the accused had thereby encroached on his 
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land. He held accordingly that the accused were 
guilty of criminal trespass. This view cannot be 
supported. To sustain a conviction under section 447, 
it is necessary to prove, as required by section 441. 
not only that the accused entered upon the property 
in the possession of the complainant, but that they 
did so with intent to commit an offence or to intimi- 
date, insult, or annoy any person in possession of such 
property. No such intent has been proved in this 
case; the intent which was imputed and was made 
the foundation of a charge under section 504 has not 
been established. It is well settled, that if a person 
enters on land in the possession of another in the 
exercise of a bond fide claim of right without intention 
to intimidate, insult or annoy the person in possession, 
or to commit an offence, then, although he may have 
no right to the land, he cannot be convicted of crimi- 
nal trespass : Empress v. Budh Singh (1), Be Shisti- 
dhur Parui (2), Jurakhan Singh v. King-Emperor 
(3). The case before us is clearly one of civil dispute, 
and the Magistrate has not found the elements essential 
to sustain a conviction under section 447 of the Indian 
Penal Code. The result is that we set aside the con- 
victions and sentences and direct that the fines, if 
paid, be refunded. 

E. H. M. 

(1) (1879) I. L. R. 2 All. 101. (2) (1872) 9 B. L. 11 App. 19. 

(3) (1907) 7 C. L. J. 239. 
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CRIMINAL REFERENCE. 


1916 
May 31. 


Before Hooker jee and Sheepshanks JJ. 


TAYEBULLA 


v. 

EMPEROR.* 


Sanction for Prosecution — Information to the police reported false — No 
subsequent application to the Magistrate for judicial investigation — - 
Order of Magistrate calling on informant to prove case , and examination 
of witnesses — Grant of sanction — Necessity of sanction when false charge 
made to the police but not followed by complaint Complaint 
Power of Magistrate to direct prosecuti ,n himself in such case — u Judi- 
cial proceeding" — Criminal Procedure (Code, Act V of 1898) ss. 4 (h) % 
195 (\)(h), 476. 


No sanction is necessary under s. 195 (I), (6) of the Criminal Procedure 
Code to prosecute an informant under s. 211 of the Penal Code when a 
false charge has been made by him only to the police. 

Karim Bakksh v. King-Emperor (1), Bkimaraja Venkateswarulu v. 
Moova Bapulu (2), Emperor v. Sheikk Aimed (3) followed. 

But sanction is requisite under the section when he has subsequently 
preferred a complaint to the Magistrate praying for judicial investi- 
gation. 

Queen- Empress v. Sham Lall (4), Jogendra Nath Mookerjee v. Emperor 
(5) Queen- Empr ess v. Sheik Beari (6) followed. 

When a person who has laid an information before the police, reported 
to be false, has not subsequently applied to the Magistrate for an investiga- 
tion or has not impugned the correctness of the police report and prayed 
for a trial, he has not made a u complaint ” within the meaning of s. 4 ( h ) 
of the Code. 

An order for prosecution cannot be made under s. 476 of the Criminal 


i3f Criminal Reference No 78 of 1916, by J. Ii. A. Street, Additional 
Sessions Judge of Sylhet, dated May 17, 1 9 16. 

(1) (1904) 2 Or. L. J. 66. (4) (1887) I. L. R. 14 Calc. 707. 

(2) (1 9 12) 13 Or . L. J. 480. (5) (1905) I. L. R. 33 Calc. L 

(3) (1911) 13 Cr. L. J. 578. (6) (1887) I. L. R. 10 Mad. 232. 
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Procedure Code when the alleged offence under s. 211 of the Penal Code has 
not been committed in Court, but in relation to a police investigation only. 

Dharm.idas Kaustr v. King-Emperor (1). Jadunandan Singh v. King- 
Emperor (2) followed. 

The procedure of calling on the informant, who is reported by the 
police to have made a false charge before them, to prove his case and the 
examination of witnesses is not contemplated by the Code, and the proceed, 
ing is not a judicial one within s. 476 of the Code. 

Mouli Durzi v. Naurangi La.ll (3) followed. 

On the 17th January 1916, one Tayebulla laid an 
information at the Moulvi Bazar thana charging 
Karam Sheikli and two others with theft of paddy. 
The Inspector of Police, after investigation, reported 
the case to be false, on the 31st, but stated that there 
was no evidence to prosecute the informant under 
s. 211 of the Penal Code. The latter did not thereafter 
file a complaint before the Subdivisional Officer im- 
pugning the correctness of the police report and pray- 
ing for a judicial inquiry or trial, but the Magistrate, 
on receipt of the police report, passed an order, on the 
12tli February : “ Complainant to prove case.” The 
Magistrate then examined witnesses, as to the truth of 
the original charge, on the 18th ‘March, and directed 
the police “ to adduce evidence on 5 th April to prove 
that the case was maliciously false.” On the latter 
date, after hearing further witnesses, the Magistrate 
recorded an order dismissing the “ complaint ” under 
s. 203 of the Criminal Procedure Code, and granting 
sanction for the prosecution of the complainant. 

The Additional Sessions Judge of Sylhet, thereupon, 
referred the case to the High Court, under s. 438 of 
the Criminal Procedure Code, by his letter, dated the 
17th May, recommending the quashing of the sanction 
order. 

No one appeared in the Reference. 

(1) (1908) 7 0. L. J. 373. (2) (1909) 10 C. L. J. 564. 

(3) (1900) 4 C. W. N. 851. 
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Mookerjee and Sheepshanks JJ. This is a refer- 
ence under section 438 of the Criminal Procedure Code 
by the Additional Sessions Judge of Sylliet. On the 
17th January 1916, the petitioner laid a first infor- 
mation, under section 154 of the Criminal Procedure 
Code, at the Moulvi Bazar police-station against 
Karam Sheik and others, and alleged that they had 
stolen his paddy and had thereby committed a cogniz- 
able offence under section 379 of the Indian Penal 
Code. The police investigated into the matter, and, 
on the 31st January, submitted a final report under 
section 173, to the effect that tbe case appeared to 
be false and that there was no evidence for false pro- 
secution. The SuMlvtslo-aa,!- D-ffic er . on rec eipt of 
this report, passed an order on the 12th February 
in the following terms : “ Complainant to prove his 
case.” It will be observed that the complainant bad 
not applied to the Magistrate to investigate into the 
matter. On the 18th March, the Magistrate examined 
four witnesses, and ordered the police “ to adduce 
evidence on the 5th April to prove that the case was 
malicious.” On the day fixed, six more witnesses 
were examined. The Magistrate then recorded the 
following order-. “ It is evident from their depositions 
that there is a party feeling in the village, but the 
witnesses examined by the complainant had suppressed 
it. The complainant has totally failed to prove his 
case. I declare the case to be maliciously false and 
dismiss it under section 203. I sanction the prose- 
cution of tbe complainant Tayebulla under section 
211 of the Indian Penal Code.” The Sessions Judge 
has, on the application of Tayebulla, recommended 
that the order be set aside. It is plain that the order 
for sanction cannot be supported. 

No sanction was required in this case under 
section 195 (I) (6). A sanction is requisite in respect 
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of an offence under section 211 of the Indian Penal 
Code, only when such offence has been committed 
in or in relation to any proceeding in any Court; no 
sanction is necessary when a false charge has been 
made to the police and has not been followed by a 
judicial investigation thereof by a Court : Karim 
Bakhsh v. King-Emperor (1), Bhimaraj a Venkates- 
warulu v. Moova-Bapulu (2), Emperor v. Sheikh 
Ahmed (3). The position is different where, upon the 
police report as to the falsity of the complaint, the com- 
p 'Lai nan t insists upon a judicial investigation ; if he does 
so, he is deemed to have preferred a complaint to the 
Magistrate. If the Magistrate finds his case to be false, 
a sanction would be requisite under section 195 (1) (bp 
as the offence may be said to have been committed in a 
proceeding in a Court : Queen-Empress v. Sham Lull 
(4), Jogendra Nath Mookerjee v. Emperor (5), Queen- 
Empress v. Sheik Beari (6). In the case before us, the 
petitioner never applied to the Magistrate for investi- 
gation; he did not impugn the correctness of the 
police report nor did he pray that the person accused 
by him might be brought to trial. He was never 
examined on oath by the Magistrate ; he cannot by 
any stretch of language be deemed to have made a 
“complaint-” under section 4 (h), and it is difficult 
to understand what the Magistrate meant when he 
dismissed the case under section 203. It is thus clear 
that the order for sanction to prosecute is bad, if it be 
deemed to have been granted under section 195. The 
order is equally bad, if we hold that the Magistrate 
has inaccurately expressed himself, and that what 
he really intended was to make an order under 
section 476 (i). In the first place, as pointed out in 

(1) (1904) 2 Cr. L. J. 66. (4) (1887) I. L. R. 14 Calc. 707. 

(2) (1912) 13 Cr. L. J. 480. (5) (1905) I. L. R. 33 Calc. 1. 

(3) (1911) 13 Cr. L. J. 578. (6) (1887) I. L. R. 10 Mad. 232. 


1156 


1916 

'Taybbulla 

V. 

Emperor. 


INDIAN LAW REPORTS. [VOL. XL1IL 

Dharmadas Kawar v. King -Emperor (1) and Jadu- 
nandan Singh v. King-Emperor (2), section 476 must 
be read with, section 195 , and is consequently restricted 
by the limitations contained in clause (6) of that 
section. An order for prosecution under section 476 
cannot thus be made where the alleged offence under 
section 211 has been committed not in Court but in 
relation to a police investigation. In the second place, 
a Court is competent to take action under section 476, 
only when the alleged offence has been committed 
before it or brought under its notice in the course of 
a judicial proceeding Here the alleged olfence was 
not committed in Court : nor was it brought to the 
notice of the Magistrate In the .course of a judicial 
proceeding. The report by the police was not under 
section 157 so as to entitle the Magistrate to proceed 
under section 159 . The procedure he adopted is not 
contemplated by the Code : Mouli Durzi v. Naurangi 
Lall (3). There was thus no judicial proceeding 
before him, and he could not consequently have taken 
action under section 476 . It follows accordingly that 
his order cannot be sustained either under section 195 
or under section 476 . We must, therefore, accept the 
recommendation of the Sessions Judge and set aside 
the order of the 5th April 1916 . 

E. H. M. 

(1) (1908) 7 C. L. J. 373. (2) (1909) 10 C. L. J. 564. 

(3) 1900) 4 0. W. N. 351. 
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INSOLVENCY JURISDICTION. 


Before Greaves J 

Re SITAL PRASAD and Others.* 

Insolvency — Minor — Infant , whether can he adjudicated an insolvent. 

An infant cannot be adjudicated an insolvent under any circumstances. 

Ex parte Jones (1) followed. 

This was an. application by Gown Sankar, Kedar- 
nath and Juggernatli to set aside the orders adjudi- 
cating them insolvents. The applicants, along with 
certain other persons with whom they were alleged 
to have been carrying on business in co-partnership, 
were adjudicated insolvents by two several orders 
dated the 22nd November, 1911, and the 29th January, 
1912, Gowri Sankar having been adjudicated by the 
first order and the other two applicants by the second. 
Subsequently these two insolvency proceedings were 
consolidated. The present application was to set aside 
the orders of adjudication, so far as the applicants 
were concerned, on the ground that they were infants 
at the dates when the orders made against them re- 
spectively were passed. The application was opposed 
by certain secured creditors. 

Babu Subodh Ch under Mitter (Attorney for tke : 
applicants). My clients were infants when the orders 
of adjudication were made against them and so they 
cannot be adjudicated insolvents. I rely on Ex parte 
Jones (1), In re Nobodeep G! Hinder Shaw (2) and In re 
Hansraj Malji and Narandas Dayal (3). 

5 * Insolvency Jurisdiction. No. 250 of 1911. 

(1) (1881) L. R. 18 Ch.D. 109. (2) (1886) I. L. R. 13 Calc. 68. 

(3) (1883) 1. L. R. 7 Bom. 411. 

80 
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1916 Mr. M. Zorab, for the .secured creditors. The Insol- 

rTsital vency Act does not expressly exclude an Infant from 
Prasad and its operation. Ex parte .Tones (1) no doubt lays down 

Others 

the rule with regard to the matter so far as the English 
law is concerned, but certain exceptions to the general 
rule are recognised in the English law, for example, 
with regard to necessaries supplied to an infant or 
with regard to judgment debts in an action for a tort : 
see Williams on Bankruptcy, 11th edition, p. 4. 
Under the Indian Contract Act, the liability incurred 
for necessaries supplied is laid down in section 68. 
The liability of an infant partner is laid down in 
section 247. In both instances the infant is not 
personally liable but his property is, and the whole 
question is whether an infant partner is a debtor. I 
submit he is a debtor, although the creditor has not 
got against him all the remedies which he has in 
other cases. In re Nobode°p C hander Shaw (2) and 
In re Hansraj Malji mid Narandas Daycil (3) 
merely follow Ex parte Jones (1) and do not discuss 
the question at all. 

Mr. S. K. Chuckerbutty, for the Official Assignee 
left the matter to the judgment of the Court. 

Greaves J. This is an application on behalf of 
Gowri Sankar and two other partners in the firm 
Kedarnath and Jnggernath who were adjudicated 
insolvents on the 29th January 1912, Gowri Sankar 
having been adjudicated on the 22nd November 1911, 
and these two insolvency proceedings have been con- 
solidated. The application now before me is to set 
aside the order of adjudication, so far as these three 
persons are concerned, on the ground that they were 
infants at the date when the orders of adjudication 

(1) (1881) L. R. 18 Gh. D. 109. (2) (1886) I. L. R. 13 Calc. 68. 

(3) (1883) I. L. R. 7 Bom. 411. 
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made against them respectively were passed. It 1916 
appears that an order was passed in the Court of the £ e g ITAL 
District Judge of Ghazipur under section 7, Act VIII Pr q^® e a s nd 

of 1890 (The Guardians and Wards Act), on the 11th 

December, 1909. These three persons were minors on 
that date and Gowri Sankar attained his majority in 
the year 1916, and the other two infants will attain 
their majority in the years 1925 and 1928 respectively, 
and by virtue of the order of the District Judge of 
Ghazipur the age of majority of the infants will be 21. 

The application is opposed by certain secured creditors 
who have obtained an order for sale for the purpose of 
realising their securities under Schedule II, rule 18 of 
the Presidency Towns Insolvency Act, and I was re- 
ferred to two sections of the Contract Act, viz., section 
68, which provides that if a person incapable of enter- 
ing into a contract is supplied with necessaries, the 
person supplying the necessaries is entitled to be 
reimbursed from the property of the person incapable 
of so contracting, and also to section 247 of the Con- 
tract Act, which provides that a person who is under 
the age of majority may be admitted to the benefits 
of the partnership but cannot be made personally 
liable for any obligation of the firm, and the argument 
addressed to me founded upon these two sections was 
that the infants, who are rendered liable under these 
sections, must be debtors, or otherwise there would be 
no tight against their property under those sections. 

I think that argument is not well-founded. I do not 
think that the sections pre-suppose that they are 
debtors. In the case of infants who are under a dis- 
ability, the law in this country, to prevent hardships 
arising in the case of supply of necessaries, or in the 
case of a family partnership, has provided special 
remedies against their property, but I do not think 
for a moment that they are debtors and so the 
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distinction that counsel, who appeared for the secured 
creditors, sought to make with regard to the English 
case Ex parte Jones (1), the passage to which he referred 
being at p. 119, does not seem to me well founded. 
I do not think that the law contemplates that an 
infant should be adjudged an insolvent, although there 
is a passage in Williams on Bankruptcy, 11th Edi- 
tion, p. 4, in which it is suggested that in respect, of 
judgment-debts or necessities an infant may be so 
adjudicated, but there is no decision which so lays 
down, and I do not propose to so decide in the absence 
of any authority for the proposition. My own view 
is that the infant cannot be adjudged an insolvent 
under any circumstances, and so 1 grant the applica- 
tion and set aside the orders of adjudication made 
against Gowri Sanfcar and the other applicants, Kedar- 
nath and Juggernath. So far as the costs of the secured 
creditors are concerned, they can add their costs of 
their appearing here to their securities, and I make 
no order against Raghubir or against the infants 
themselves. The Official Assignee will take his costs 
out of the assets in his hands. 

A.K. E. Application allowed. 

Attorney for the applicants : Snbodh Chunder 
Mitter. 

Attorney for the secured creditors and the Official 
Assignee: J. A. Arno wits. 

(1) (1881) L. B. 18 Oh. D. 109, 119. 
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CRIMINAL REVISION. 


Before Sanderson (7. and Walmsley J. 

MOHAMMED KAZI 

v. 

EMPEROR* 

Rescue from lawful Custody — Lawful apprehension , i'esista?ice to — Opium — 
Person selling article as opium which turns out not to he the same — 
Arrest and detention o* such person — Legality of arrest — Escape from 
such arrest — Opium Act (I of IS 7S) s. 15, Penal Code (Act XLV of 
I860 ), ns. 224 and 225 . 

Where a person purports to sell an article as opium which afterwards 
turns out not to be the same and he is arrested but escapes w ith the aid of 
others : — 

Held, that his arrest and detention are lawful under s. 15 of the 
Opium Act (1 of 1878), and that his conviction under s. 224 and that of the 
others under s. 225 of the Penal Code are legal. 

It is an offence for a person to escape from custody, after he has been 
lawfully arrested on a charge of having committed an offence, although he 
may not be convicted of such latter offence. 

Deo Sahay Lai v. Queen-Empress (1) approved. 

ON the ,5th January last the excise authorities, 
suspecting the first petitioner Mohammed Kazi to be 
an illicit opium-dealer, arranged with some persons to 
purchase some opium from him. They went to his 
house and he sold them some balls of a black substance 
representing the same to be opium. An excise officer 
present, thereupon, arrested him and was taking him to 
the excise sampan when the officer and his party were 
attacked by a body of men armed with lathis , includ- 
ing the petitioners other than Mohammed Kazi, and the 
latter was forcibly rescued. 

55 Criminal Revision, No. 515 of 1916, against the order of J. C. Twidell, 
Sessions .Judge of Chittagong, dated April 15, 1916. 

(1) (1900) I. L. R. 28 Calc. 253. 


1161 


1916 
July 25. 


■ 'V 


1162 


1916 

Mohammed 

Kazi 

V. 

Em PEKOE. 


INDIAN LAW REPORTS. [VOL. XLIII. 

Mohammed Kazi was placed on trial under s. 9 of 
the Opium Act and convicted, hut the High Court on 
revision set aside the conviction on the ground that 
the article sold by him was not in fact opium within 
the meaning of the Act, though it contained a small 
percentage of the same (1). 

The petitioners were then tried by the Sub-divi- 
sional Officer of Cox’s Bazar, Chittagong, all under 
s. 117 of the Penal Code, and in addition Mohammed 
Kazi under s. 221 of the Code, and the rest under 
s. 225. On the 27th March, 1916, the Magistrate ac- 
quitted one of the petitioners and convicted and 
sentenced Mohammed Kazi under s. 221 of the Penal 
Code to one year’s rigorous imprisonment. The others 
were convicted under ss. 147 and 225 of the Penal 
Code, four of them being sentenced, under s. 147 only) 
to one year’s and the last to six months’ rigorous 
imprisonment. They appealed to the Sessions Judge 
of Chittagong who, by his order dated the 15th April 
1916, maintained the convictions and sentences. The 
petitioners thereupon moved the High Court and 
obtained the present Rule. 

Mr. S. R. Das (with him Balm Chandra Sekhar 
Sen), for the petitioners. Mohammed Kazi was not at 
the time of his arrest “charged” with any offence by 
the excise officer. The word “ charged” in s. 224 of the 
Penal Code refers to a formal charge. Under s. 15 of 
the Opium Act the officer can only detain and search a 
suspect, but has no power to arrest him unless opium 
is in fact found in his possession. The arrest was, 
therefore, unlawful and his conviction under s. 224 of 
the Penal Code bad: Deo S:thay Lai v. Queen-Empress 
( 2 ). . 

(2) (1900) I. L. B. 28 Calc. 25 . 


(1) (1916) 20 C. W. N. 1206. 
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The OJfg. Deputy Legal Remembrancer {Mr. 

Camell), for the Crown. No formal charge is neces- mohammbd. 
sary. An accusation of an offence at the time of the Kazi 
arrest is sufficient. Mohammed Kazi represented the emperor. 
balls to be opium and cannot now turn round and say 
they were not such. 

• Sanderson C. J. In this case the first accused. 
Mohammed Kazi, was charged with an offence under 
section 224 of the Indian Penal Code, that is to say, 
with intentionally offering resistance or illegal ob- 
struction to the lawful apprehension of himself for any 
offence with which he is charged, or escaping from any 
custody in which he is lawfully detained for any such 
offence; and the other accused were charged with an 
offence under section 225, that is to say, with inten- 
tionally offering resistance or illegal obstruction to the 
lawful apprehension of any other person for an offence, 
or rescuing any other person from any custody in 
which that person is lawfully detained for an offence. 

All of them were also charged under section 147 of the 
Indian Penal Code, the common object alleged being 
to rescue Mohammed Kazi from lawful custody. 

Now, the facts of the case may shortly be recapitu- 
lated as follows. The accused, Mohammed Kazi, was 
suspected of being in possession of opium contrary to 
the Opium Act ; and certain persons were put forward 
by the excise officer as apparent purchasers'* of opium 
from the accused No. 1, Mohammed Kazi, and in 
pursuance of such apparent purchase, certain balls of 
black substance changed hands. Thereupon, the first 
accused, Mohammed Kazi, was arrested by the excise 
officer. On the way to the place where the sampan 
was moored, the excise officer and the others, who 
were with him, were attacked by a body of men who 
were carrying lathis, and that body of men included 
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the accused other than Mohammed Kazi. The result 
was that the accused No. 1 was rescued by force. 

A case was then made against the first accused, 
Mohammed Kazi, under section 9 of the Opium Act, 
alleging that he was unlawfully in possession of 
opium. He was convicted. On revision by this Court, 
that conviction was set aside on the ground that the 
substance which Mohammed Kazi purported to sell to 
those persons, who were put forward by the Excise 
officer, was not in fact opium ; the black substance 
which was sold did contain a very small percentage of 
opium ; but we came to the conclusion that wlrat he 
had sold and had been in possession of was not in fact 
opium within the meaning of the Act, and consequent- 
ly the conviction against Mohammed Kazi under 
section 9 of the Act was set aside(l). 

What he had really been doing, as far as I can 
understand the facts, was that he was attempting to 
pass off this black substance as opium, purporting 
to sell it to the persons who were put forward by the 
excise officer as the apparent purchasers. 

Then the present charge came to be investigated. 
The charge against the first accused was under 
section 224 and against the other accused under 
section 225 and against all of them under section 147. 

A point' was then taken that Mohammed Kazi, not 
having committed any offence under section 9 of the 
Opium Act, was not in lawful custody at the time of 
his rescue. 

Now, the excise officer was acting under section 15 
of the Opium Act. That section provides, first of 
all, that any officer of the said department “ may seize, 
in any open place or in transit, any opium or other 
thing which he has reason to believe to be liable to 
confiscation under section 11 or any other law for 
(1) (1916) 20 C. W. N. 1206. 



VOL. XLIII.] CALCUTTA SERIES. 


1165 



the time being in force relating to opium,” and 1916 
“detain and search any person whom he has reason to Mohammed 
believe to be guilty of any offence against this or Kazi 
any other such law, and, if such person has opium emperor. 
in his possession, arrest him and any other persons in 
his company.” It was the latter portion of the c.J. 
section under which the excise officer acted, namely, 

“ if such person has opium in his possession, arrest 
him and any other persons in his company.” Moham- 
med Kazi had purported to sell what he alleged 
was opium : and, consequently, the excise officer 
arrested him acting under section 15 of the Opium 
Act. If the substance had in fact been opium, 
Mohammed Kazi would have been guilty of an offence 
under section 9 of the Act, and there could be no 
doubt whatsoever about the legality of the excise 
officer’s act in arresting him. How then can Moham- 
med Kazi, being himself responsible for his arrest 
by alleging that the substance which he was selling 
was opium, turn round and say that his arrest was 
illegal, alleging that wlmt he was selling was not 
opium, although at the time he made the sale lie 
passed it off as opium. To give effect to such an 
argument would lead to a conclusion which is ridi- 
culous. Consequently, we are of opinion that the 
arrest was legal and that Mohammed Kazi was in 
lawful custody at the time of the rescue. 

In support of this conclusion I may refer to the 
case of Deo Sahay Lai v. Queen-Empress (1) (the 
passage being at 255), where Mr. Justice Pratt, and 
Mr. J ustice Brett, said “ having regard to the context ” 

(they are dealing with section 224), “we think that 
the words ‘for any such offence’ must mean ‘for any 
offence with which he is charged or of which he has 
been convicted.’ So that it would be an offence for a 
(1) (1900) I. L. R. 28 Calc. 253, 255. 
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man 16 escape from custody after lie had been lawfully 
arrested on a charge of having committed an offence, 
although he may not be convicted of such latter 
offence.” 

For these reasons, I am of opinion that the first 
accused was in lawful custody, he was lawfully 
detained and when lie effected his escape he committed 
an offence under section 224. 

It follows from this that the other accused who 
rescued the first accused from the abovementioned 
lawful custody were guilty of an offence under sec- 
tion 225. The learned Judge in concluding his .judg- 
ment said this : “ The evidence show’s that Mohammed 
Kazi, after escaping from the hold of two excise 
peons, joined in beating the excise men. The other 
appellants were members of an unlawful assembly 
with the common object of rescuing Mohammed Kazi 
from lawful custody aud joined in inflicting injuries 
on members of the excise party in order to effect and 
to safeguard his escape. The convictions are, there- 
fore, within the scope of sections 224, 225 and 147 
of the Indian Penal Code. The .attack was of a 
dangerous nature and shows that the perpetrators 
have little regard for law’ and order. The sentences 
are not too severe.” I entirely agree with this sum- 
mary of the learned Judge. 

For these reasons, I think that this Rule should be 
discharged. 

Walmsley J. I agree. 

E. II. M. Buie discharged . 


[To END VoL. XLIIL] 


GENERAL INDEX 




Page. 

Abdication: See Mahant ... ... 700 

Acceptance by Pleader : See Vaka- 

LATNAMA ... *•* 881 

Account : See Hindu Law— Partition 459 

: See Partnership ... 733 

• , suit for : See Principal and 

Agent ... ... i • 248 

Account books, presumption to be 
drawn from ; See Principal and 
Agent .... ... ... 527 

Acknowledgment of Hebt: See Court. 

of Wards .. ... 211 

Act 1859 — XI: See Revenue Sale Law. 

Act 1BS8 — XLV : See Penal Code. 

Act 1851 — See Police Act. 

let 1885 - -X: See Succession Act. 

Act 1883— XV : See Trustees Act. 

Act 1870 — VI! s See Court Fees Act. 

Act 1872 — S : See Evidence Act. 

Act 1872 — IX : See Contract Act. 

Act 1877 — rS : See Specific Relief Act. 

Act 1877 — XV : See Limitation Act 
(1877). 

Act 1878—1 : See Opium Act. 

Act 1879— XVIII: See Legal Practi- 
tioners Act. 

Act 1881— V : See Prorate and Ad- 
ministration Act. 

Act 1882 — IV : See Transfer of Pro- 
perty Act. 

Act 1882 — XIV : See Civil Procedure 
Code. 

Act 1882 — XV : See Presidency Small 
Cause Courts Act. 

Act 1885— VIS! : See Bengal Tenancy 
Act. 


Page. 

Act 1887 — SX : See Provincial Small 
Cause Courts Act. 

Act 1887 — X1S : See Civil Courts Act. 

Act 1894— i : See Land Acquisition 
Act. 

Act 1898 — ¥ : See Criminal Procedure 
Code. 

Act 1907 — III : See Provincial Insol- 
vency Act. 

Act 1908— ¥ : See Civil Procedure 
Code. 

Act 1908 — IX: See Limitation Act, 

Act 1909 — III : See Presidency Towns 
Insolvency Act. 

Act 1915 — VI : Mussalman Wake 

Validating Act. 

Act 1915 — ¥11 : See Companies Act. 

Adopted Son, rights of : See Hindu 

Law — St rid han ... ..w 944 

Adoption : See Hindu Law— Stridhan 944 

Adverse Possession : See Hindu Law — 

Alienation by Widow ... 417 

; Sale for 

Arrears of Revenue ... 779 

Agent, duty of : See Principal and 

Agent ... ... ... 248 

, fraudulent conduct of : See 

Principal, liability of ... 511 

Alien Enemy, suit against — If maintain- 
able during the continuance of tear — - 
Internment , its object It does not 
matter whether the cause of action 
arose before or after the war, an 
alien enemy can be sued in our 
Courts and lias every right to pre- 
sent his case before the Courts in 
accordance with the laws of proce- 
dure. Halsey v. Lowenfeld , [19 16] 


u 


GENERAL INDEX. 


Page. 

Jllieii Enemy, suit against— conckl. 

1 K. R. 140, followed. The fact 
that the defendant has been intern- 
ed does not make any difference, 
as the object of internment is to 
prevent him from doing mischief 
and not to cut down his liabilities. 

Abdul Quadfji v. Fritz Kapp, 

(1916) I. L. U. 45 Ca’c. ... 1140 
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Consolidation of appeals — 

Plaint , amendment of when a 7 low- 
able — Practice . The Code of Civil 
Procedure contains no provisions 
for consolidating proceedings in 
India. Whether the Court lias 
jurisdiction to consolidate proceed- 
ings or not, it would only do so 
where the consolidation is asked for 
before the trial of the suits begins 
or where the evidence given in the 
two cases is common in both of 
them. No amendment of plaint 
can be allowed where the proposed 
amendment would take away from 
the defendants, if allowed, a right 
that they would have if the plaint- 
iffs had proceeded against them b}' 
way of original suit. Janardan 
Kishore Lal v. Shib Pershad 
Ram, (1915) I. L. R. 43 Calc. 

Order of Judge sitting on Ori- 
ginal Side r eject' ng an application 
for an order to set aside dismissal 
of suit, whether appealable — Juris- 
diction — Letters Patent , 1865, ss. 15, 
44 — u Judgment ” — Civil Proce- 

dure Code (Act V of 1908), ss . 104, 
117 ; 0. IX, rr. 8, 9 ; 0 XLIII, 
1.1 (c); 0. XL IX, r. 8.— Costs. 
An appeal lies to the High Court 
in its Appellate Jurisdiction from 
an order made under Order IX, rule 
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9 of the Civil Procedure Code, by 
a single Judge sitting on the Ori- 
ginal Bide of the High Court, 
rejecting an application for an 
order to set aside the dismissal of 
a suit. Ilurish Chunder Chowdhry 
v. Kali Sunderi Debi , I. L. R. 9 
Calc. 482. Gobinda Lal Das v. Shib 
Das Chatter jee, I. L. R. 33 Calc 
1323, Mansab All v. Nihal Chand , 

I. L. E. 15 All. 359, Brij Coomaree 
v. Ramrich Das, 5 0. W. N. 781 ? 

Toolsee Money Dassee v. Sudevi 
Dassee , 1. L. E. 26 Calc. 361, The 
Justice of the Peace for Calcutta v. 

The Oriental Gas Co., 8 B. L. E. 433, 
Sonabai v. Ahmedhhai Habibhai , 

9 Bom. H. C. 398, Eadjee Ismail 
Hadjee hubbeeb v. Hadjee Maho- 
med Hadjee Joosub, 13 B. L. E. 9l, 
referred to. Gobinda Lal v. Shib 
Das, I. L. E. 33 Calc. 1323, dissent- 
ed from by Mookerjee J. The 
order of dismissal set aside and the 
suit restored by the Court of 
Appeal, subject to an order for 
costs. Southampton , Isle of Wight , 
Portsmouth Improved Steamboat 
Co.wRaiclins , 34 L. J. Oh. 287, 

Michell v. Wilson , 25 W. R, 380, 

Birch v. Williams , 24 W. R. 700, 

Hall v. Lewis , 2 Keen 318, Muruga 
Chetty v. Rajasami, 22 Mad. L J. 

284. The Oriental Finance Cor- 
poration v. The Mercantile Credit 
and Finance Corporation , 2 Bom. 

II. C. 282, and Burgoine v. Taylor, 

L. R. 9 Oh. I). 1, referred to by 
Mookerjee J, Mathura Sundari 
Dasi v. Haran Chandra Saha 
( 1915) I. L. R., 43 Calc. ... 857 

Question of Fad — Weight to he 

given to the opinion of Trial Judge 
— Duty of Court of A ppeal — 
Practice— Broker* s Commission „ 
Decision of a Judge sitting on the 
Original Side decreeing a claim for 
commission reversed on appeal on 
question of fact [Sanderson C. J. 
dissenting]. Principles guiding 
the Court of Appeal in dealing with 
the findings of fact arrived at by a 
Judge of the Couit of first instance 
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discussed. Laljee Mahomed v . 

Guzdar (1915) 1. L. R. 43 Calc. 833 

Review — Civil Procedure Code 

(Act V of 190$) 0 XL1, r. 11 ; 0. 

XLV11 , r. 4 — Notice of review to 
respondents , if necessary — u Oppo- 
s'te party ” — Grounds of appeal , if 
restricted on review — Bengal Ten - 
ancy Act ( VIII of 1885), ss. So, 

159, 161 — Sale in execution of a 
decree under Chap. XIV of that Act 
— Purchase by a stranger — Meaning 
of u encumbrances” in s . 161 of the 
Bengal Tenancy Act. Where an 
appeal was summarily dismissed by 
a Divisional Bench of this Court 
and such order was ultimately set 
aside on review by the said Bench 
on an ex parte application without 
notice to the respondents : — Held , 
that the last order was valid even 
in the absence of such notice. Joy 
Kumar Dutt Jha v. Fshree Nand 
DuttJha , 16 W. R. 475, Baladhar 
Jha v. Syed Shah Mahomed, 25Ind. 

Cas. 880, followed. Abdul Hakim 
Chawdhuru v. Hem, Chand>a Das , 

1. L. R. 42 Calc. 433, dissented 
from. The expression “ opposite 
party” in 0. XLVII, r. 4 of the 
Civil Procedure Code means the 
party interested to support the 
order sought to be vacated or modi- 
fied upon the application for review. 

After an appeal is allowed under 
0. XLI, r 12, after • review, the 
appellants are not restricted to the 
single ground for appeal which was 
the basis for review, but the whole 
appeal is before the Court when the 
case is taken up for final disposal. 

Lukhi Narain v. Sri Ram Chandra , 

15 G. W. N. 92 i, followed. The 
rights of a Granger who purchases 
at a sale in execution of a decree 
under Chapter XIV of the Bengal 
Tenancy Act, are regulated by s. 

159 and not by s. 85 of that *Ae\ 

The word u encumbrances ” in s. 

161 of’ that Act includes the inter- 
ests of an under-raiyat. Janaki 
.Nath Hore v . Prabhasini Dasee 
. (1915)1. L.R. 43 Calc. . ... 178 
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Court for reference of suit to arbi- 
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minor party to sign application — - 
Civil Procedure Code, 1 90S , ss. 714, 
115, 121 and 0. XLVII ( 1 ) ; Sen . 
II, ss. 1, 15 and 16 (1) (2 ) — 
Ground for setting aside awerd — 
Reversal by Officiating Chief Com- 
missioner on review of order of Chief 
Commissioner refusing revision . — 
Finality of decree on award . Held, 
that Sch. II, s. 1 of the Civil Proce- 
dure Code, 1908, which provides 
tli at where the parties to a suit 
have agreed that the matter in 
difference shall be referred to arbi- 
tration they may apply in writing 
to the Court for an order of refer- 
ence, does not require that the 
writing should necessarily be 
signed ; and where the guardian ad 
litem of ft minor party was in Court 
and assented to the application, the 
omission of the guardian to sign it 
was immaterial. Held, also, 
(allowing the appeal) that in this 
ease there was no defect on the 
face of the award, nor any miscon- 
duct of the arbitrators or umpire, 
nor auy concealment of facts by 
any of the parties which would 
bring the case within those provi- 
sions in Sch. II which might enable 
the Court to set it aside ; and that 
the Officiating Chief Commissioner 
was, therefore, not justified in in- 
terfering in review with an order 
made by the Chief Commissioner 
refusing revision. Umkd Singh v . 
Seth Sobhag Mal Dhadha(1915) 
I. L. R. 43 Calc. 

Arbitration in London : See Contract 

Arms, purchase of : See Forgery 

Arrest : See Rescue from Lawful 
Custody 

Assam Land and Revenue Regulation 
(i of 1386), ss. 70, 71 : See Sale 
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Assam Regulation (l of 1888), s. 28, pro- 
visos 2 and 4 : See Assessment ... 973 

Assessment — Soveieign right — Limita- 
tion— Resumption— Right of Govern- 
ment to assess revenue on land 
alleged io be lahh&raj — Divesting of 
such right eff'eH of— Bengal Regu- 
lation (II of ISG5 ), s. 2 , sub s. 2 — 

A ssam Regulation (1 of 1886) ) s.28 ) 
provisos 2 and 4 — Legislation when 
retrospective. Though the Govern- 
ment’s right to assess land revenue 
is a sovereign right and hence not 
subject to the Statute of Limitation 
under ordinary circumstances, there 
is nothing to prevent the Govern- 
ment from divesting itself of such 
rig! it by making regulations for 
assessment and collection of revenue 
which might under certain circums- 
tances give exemption from assess- 
ment of land revenue. Boddupalli 
Jagannadham v. The Secretary of 
State for India , I. L. R. 27 Mad. 16, 
distinguished. The effect of pro- 
viso 4 to s 2d of the Assam 
Regulation (I of 1886), which is 
based on s. 2 of the Bengal Regula- 
tion (II of 1805), is to exempt land 
from assessment if the owner can 
prove 60 year’s possession of it 
without payment of any revenue 
during that period and thus to in- 
troduce the rule of 60 years’ 
limitation. Proviso 2 of that Regu- 
lation merely authorises assessment 
of lands excepted from the Perma- 
nent Settlement if they do not fall 
under any of the saving clauses. 

A statute is not retrospective simply 
because a part of the requisites for 
its action is drawn from a time 
antecedent to its parsing. Queen v. 

St Mary Whitechapel 12 Q, B. 

120, followed. Amanda Kumar 
Bhattachabjrk v. Secretary of 
State for India (3 9 1 6)1. L. R. 43 
Calc. ... ... ... 973 

Attaching Creditor* : See Attorney’s 

Lien for Costs ... .. 932 

f withdrawal by : 

See Deposit in Court ... 269 
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Attorney's lien for Costs — Practice — 
Set-off— Attaching creditors . Where 
on an application by the defendant 
that satisfaction of a decree obtained 
against them by the plaintiff should 
be entered by setting-off a decree 
upon an award in their favour 
against the plaintiff, it appeared that 
a prohibitory order had been made 
against the plaintiff in execution of 
a decree obtained'by a third party, 
and the attorney for the plaintiff 
claimed a lien for costs on such 
decree : — Held , that the defendants’ 
application to set-off was proper, 
but that this was not "a case in 
which the Court ought to hold 
that the solicitor’s lien intercepts 
the set-off claimed. Edwards v. 

Hope, 14 Q B. D. 922, B la key v. 
Latham , 41 Oh D, 518, Nawab 
Nazim of Bengal v. I leer a Lall 
Seal , 10 B. L. R. 444, Sup) rami any an 
Seth / v. Hurry Froo Mug , I. L. R. 

14 Calc. 374, Calllanji Sanjibhoy 
v. Raghawjee Vijpal , 6 Bom. L. R. 

879, and Good fellow v. Bray , 

[1899] 2 Q. B. 498, referred to. 
Bhupendea Nath Bhose v. E. D. 
Sassoon & Co (1916) I. L. R. 43 
Calc. ... ... 932 

Auction Sale: See Ben-ami Purchaser... 20 

Sailor and Bailee : See Partnership ... 733 

Balance of Mortgage-money, suit fo* : 

Nee Specific Performance ... 53 

Belchambers Rules and Orders, Rule 

370 : See Revivor ... ... 903 

Benami Purchases* — Auction sale — 

Civil Procedure Code ( Act V of 
190S) s. G f i — Object of the section . 
Section 66 of the Code of Civil 
Procedure, 1908, lays down that 
no suit shall be maintained against 
any person claiming title under a 
purchase, certified by the Court, on 
the ground that the purchase was 
made on behalf of the plaintiff or 
some one through whom the plaint- 
iff claims. The section is clearly 
aimed at benami purchases at execu- 
tion sales. The clear intention of 
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Ser.ami Purchaser — concld. 

the section is to stop benami pur- 
chases by making it impossible for 
the real owner to question the bena- 
midar's title. Buhan Dial v. 
Ghazi-ud-din , 1. L. R. 23 All. 175, 
referred to. Sasti Churn Nandi v. 
Annapurna, I. L. R. 23 Calc. 699, 
doubted. Hanuman Pebshad Tha- 
Kl'R v. Jadu N and an Thakub 
(1015) I. L. R. 43 Calc. ... 20 

Senamidar — Partition — Joint immova- 
ble property, suit for partition »f. 

A benawidar cannot maintain a 
suit for partition of joint immova- 
ble property. Basi Poddar v. Rain 
krishna, 1 C. W. N. 135, Babur am 
v. Ram Sahaie 8 C, L. J. 305, Sree * 
nath Nag v. Chu*>dernath Ghose , 17 
W, R, 192, Bhoobunessnr Roy v. 
Juggessuree, 22 W. R. 413, Sachita- 
nanda v. Bahrain, 1. L. R. 24 Calc. 

644, Ear a Gobindn Saha v. Puma 
Chandra Saha, 11 C. L. J. 47. 
Alilcjan Bibi v. Rambaran . 12 C. L. 

J. 357, Kirtibas v. Gopal Jiu, 19 
C. L. J. 193, Meheroohi<sa v. //«r 
Churn, 10 W. U 220, Fuzeelun v. 

Omdah , 11 B. L R. 60 note, Rally 
Prosomio v. Dinonuth, 1 B. L. R. 

56, Tamaoonissa v. Woojjiilmonee , 

20 W. R. 72. JTari GoWwd 

A?an v. Akhoy Kumar, I L. R 16 
Calc. 364, /ast/r Chandra v. Gopal 
Chandra, I. L. R. 25 Calc. 98. 

Baroda v. Ditto Bandhu , I. L. R. 

25 Calc. 874, Mohemlra Nath 
M ooicerjee v. iwtli Prodiad Jotturi , 

I. L. It. 30 Calc. 265, Kuthaperumal 
v. Secretary of State , I. L R. 30 
Mad. 245, Venkatachala v. Subra - 
mania , 8 Mad. Law Times 377, 

Dagdu v. Balvani, 1. L. R. 22 Bom. 

820, Ravji v. Mahadcv , I. L. R. 22 
Bom. 672, Nand Ki shore Lull v. 
iitaorf /Do, I. L. R. 18 AIL 69, 

Fad iiLm v. Umrao Singh, I. L. R, 

21 AIL 380, Donzelle v. Red ar nath, 

7 B. L. R. 720 ; 16 W. R. 186, 
Redamath v. Donnell , 20 W. R. 352, 
Indurbuttee v. Mahboob . 24 W./R. 

44, Joynarain v. Kadambini, 7 B. L« 

R. 723 note, Parma v. Torah. 3 
Wyman’s Rep. 36 Boyar v. Karan 
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Singh , 2 P. W. It. 26, BafmHin \\ 
Mahomed 12 (J. W. N. 409, Jibvm 
Bhurosee v; Bissem-r, 18 W. It. 

454, 857a iVaM v. Nobin C hander, 

5 C. L. R. 102, A/W/i v. 

Bhugwat Per shad, I. L. It. H) Calc. 

697, and Bhola Per shad v. iVb»« 

£aZZ, I. L. R. 24 Calc. 34, referred 
to. Atp.ahanneska Him v. Safat* 
uu.au Mia, (1915) I. L. U 43 
Calc ... ... 504 
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Municipal Act (Bengal i?l of 1884 b 

ss. 39, 31 : 6b?/? Mun’iuipalitv ... 130 
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See Assessment ... ... 273 
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52 (2), 49, 85, 187: ... ... 104 
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159, 181 .* AU'Eau ... 178 
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Bengal Tenancy Ac£ of 1885) 

s. 104 — /U amendment in 1 SOS— 

Effect of s. 102 — Settlement (Officer, 
power of. Section 1 02 of the 
Bengal Tenancy Act has now been 
amended by the insertion of a ■ new . 
■clause which expressly authorises ' 
the Settlement Officer to decide 
when the land is claimed to be held 
rent-free— whether or not rent is ■ 
actually paid, and if not paid, 
whether or not the occupant is 
entitled to bold the land without 
payment of rent, and if so entitled 
under what authority* Tic; very 
circumstance that the Legislature 
has inserted this clause hi section 
102 points to the" conclusion ti at 
the matter provided for thereunder 
is not covered by the other clause 
of section 102. The Legislature 
could not possibly have intended 
to accord finality to a decision of a 
dispute by a Settlement Officer 
which It was beyond the jurisdic- 
tion of the Revenue Officer to dot iik 
under section 106 of the Bengal 
Tenancy /tefc. Rad ha Kish ore v. 
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Burg math , I. L. R 32 Calc. 162, 

Don-ig Bass v. Keshuh Pruhtl , 8 
C. W. N. 741, IS ah in Chandra v. 

Eadha Kishore , 11 C. W. N. 859, 

Nihuija Beharg v. Eadha Kishor 
22 C. L. J. 148, Secretary of State 
for India v, Nitye Singh, I. L, R 21 
Gale. 38, Dharani Kanla Lahiri v. 

Gaher AU Khan , I. L. R. 30 Gale. 

339, Kartni Khan v. Srojo iVaZA 
Das, I. L. R. 22 Gale. 244, and 
Birendra v. Bhoirob , 20 C. L. J. 

295, referred to. Birendra Kishore , 

Manikya v. Kalita ra Debi, (1915) 

I. L. R. 43 Gale. ... ... 547 

(fill of 1885 , ss. 

105A), (I), 108, 103A : See Second 
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137: See Incumbrance ... 558 

s. 174 : 

See Deposit in Court ... 100 

— -s. 182: 

See Occupancy Right ... 195 
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Chota Nagpur Tenancy Act (Beng. VI of 
1908), ss. 27, 264, 528 : See Juris- 
diction ... 

136 

Chowkidari Chakran Land, onus of 
proving : See Remand ... 

1104 

Civil Courts Act (XII of 1887) ss. 7 cl. 
(1), 18 : See Jurisdiction 

650 

Civil Procedure Code (Act XIV of 1882) 
ss. 50, 211, 212 : See Jurisdiction 

650 

ss. 223, 224, 235, 248, 249: See 

Revivor ... 

903 

s. 232 : See Specific Performance 

990 

s. 539 : See Mahomedan Law — 
Endowment 

1085 

s. 584 : See Remand ... 

1104 

Civil Procedure Code (Act ¥ of 1908), 
s. 10 : See Stay of Suit ... 

144 

s, 66 : See Benami Purchaser ... 

20 

s. 93, cl. (3); 0. XXIII, r. 3 ; 0. XLIII, 

r. 1, cl, (m) : See Compromisu 

85 

s, 98: See Incumbrance 

558 

ss. 104, 117; 0. IX, rr. 8, 9: See 
Appeal ... 

857 

§ 9 167, 0. XU, r. 23: See Remand ... 

148 

s. 107, 0. XLI, rr. 23, 25 : See 
Remand ... 

938 

ss. 110, 115: See Letters Patent 
Appeal ... 

90 

s. 113, 0. XU, r. 1 : See Specific 
Performance 

59 

ss. 114, 115, 121; 0 XLVIII r (1): 
See Arbitration 

290 

s. 115: See Sanction for Prosecu- 
tion 

597 
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Civil Procedure ©ode, (Act ¥ of 1908) s 
ss. 117, 151, 0. XU, r. 10: See 
Insolvency 


S. 141, 0. XL, r. 1: See Common 
Manager... 


0, ill, r. 4 : See Vakalatnama 


0, v, rr. 12, 17 ; 0. SI 8 r, 13: See 

Summons, service of ... 


Q m f iu, iv 5 : See Ex-parte Decree 


§. XI, r, 2 : See Interrogatories ... 


243 

986 

884 

447 

1001 

300 


0< j(XI, r. 2 : See Execution of 
Decree ... 

o. XXI, r. 41 : See Practice 

XXI, r. 48 : See Deposit in 
Court 

0. XXIX, rr. 11 2 : See Plaint 


0. XL, r 1 : See Receiver 

0. XU, r. 11 J 0 - XL VII, r. 4 : See 

Appeal ... 

0. XL!, rr. 22 (3), 33 : See Sale ... 


207 

285 

269 

441 

124 

178 

790 


0. XLV, r. 5: See Valuation of 
Suit 

Co-owners : See Hindu Law P artition 
Co-wives, sons of: See Hindu Law — 
Stridhan ... 


225 

1118 

944 


Common , manager— Application for the 
appointment of a Common M anager 
— Appointment of a recei ver pending 
disposal of the application — Bengal 
Tenancy Act (VIII of 1885), s.93 
Civil Procedure Code ( Act V of 
1908), s, U1 and 0. XL, r. 1. The 
terms of 0. XL, r. 1 of the Civil 
Procedure Code of 1 908, are wider 
than the corresponding s. 502 of 
the Civil Procedure Code of 1882 
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Common Manager— eohdd . 

and do not provide that the appoint- 
ment of a receiver should be con- 
fined to a suit. An application for 
the appointment of a Common 
Manager under s. 93 of the Bengal 
Tenancy Act is an original proceed- 
ing contemplated in s. 141 of the 
Civil Procedure Code to which the 
procedure under 0. XL, r. 1, seems 
to be applicable. ThaJcur Prasad 
v. Falcirulla , I. L. R. 17 All. 106, 
followed. The relief of an aggriev- 
ed party to such an order is by way 
of an appeal and not by an applica- 
tion for revision. Asadali Chow- 
dhctri v . Mahomed H ossa in Chow- 
dhury, (19 16) I. L. R. 43 Calc. ... 986 

Companies lot (VII of 1913), ss. 2 (3), 3 

(3), 171, 215, 232: See Liquidator 586 

Company: See Incorporated Company ... 790 

Complaint : See False Information ... 173 

Composition of Offence : See Criminal 

Trespass ... ... »' M 1,143 

Compromise : See Mistake... ... 217 


Compromise , if not recorded , 

effect of — Consent decree — Appeal — 
Civil Procedure Code ( Act V o>“ 
1908), s. 96, cl. (3): 0. XXIII, 
r. 3 ; 0. XL I II, r 1, cl (m). A 
(consent) decree under r. 3 of 
0. XXIII of the Civil Procedure 
Code can be passed only after there 
lias been an order that the compro- 
mise be recorded. This is not a 
mere matter of form, as the aggriev- 
ed party has a right of appeal 
against this order, and s. 96, cl. (3) 
of the Code is not otherwise a bar 
to an appeal from such a decree. 
Paban Sardar v. Bhupenbra Nath 
Nag (1915), I. L. R. 43 Calc. 

Consent Decree : See Compromise ... 

Consolidation of Appeals : See Appeal 

Construction: See Hindu Law — Will 

Constructive Notice : See Mortgage ... 

Contempt of Court: See Anonymous 
Communication 

Contingent Bequest in future : See 
Hindu Law — Will ... 


85 

85 

95 

432 

1052 

685 

432 
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Contract; — Trafficking in offices — Official 
corruption — Contract for return of 
money paid to Nazir to secure ap - 
pointinent as peon — Suit to enforce 
such contract , maintainability of — 

Public policy — Contract 4 d (IX of 
1S72 ), as. 23 , 65. The sale of a re- 
commendation, nomination or influ- 
ence in procuring a public office is 
illegal and void, for trafficking in 
offices would inevitably tend to 
official corruption.: and che Court 
wiU not assist a party who has 
entered into a contract tainted by 
moral turpitude, both sides being 
parti ceps cri min i$, in pari delicto. 
Tappenden v. Randall 2 Bos. & P. 

467 ; 5 E, It. 662, followed. A 
suit to enforce a contract for the 
return of money paid to a Nazir 
to secure an appointment as a 
District Court peon for the plaint- 
iffs son is not maintainable. Bai 
Vijli v. Nansa Nagar , I. L. R. 1 0 
Bom. 152, referred to. Pichakutty 
v. Narayanappa , 2 Mad. H. 0. R. 

243, discussed and distinguished. 

Such an agreement is v id ab initio , 
its object being opposed to public 
policy within the meaning of sec- 
tion 23 of the Indian Contract Act : 
while section 65 thereof applies to 
an agreement subsequently (£) found 
to be void, (ii) or made void by 
supervening circumstances. Bale - 
shi Das v. Nadu Das, 1 C. L. J. 

261, and Gulabchand v. Ful Bai , 

I. L. R. 33 Bom. 411, considered 
inapplicable. Lepit Coachman v. 
Haralal Rose (1915) I. L. R. 43 
Calc. ... ... ... 115 

, construction of ; See Sale of 

Goods ... ... ... 305 

, rescission of : See Sale ... 790 

1 $ a i e 0 j goods— Calcutta Baled 

Jute Association's contract — Effect 
of clause containing home guarantee 
— Arbitration in London between 
Calcutta purchaser and London 
purchaser , whether binding on Cal- 
cutta seller . R. D. & Co., a firm 
carrying on business in Calcutta as 
balers of jute, sold 500 bales of 


Contract — contd 

jute to E. D. S. & Co. for shipment 
to London. The contract contain- 
ed a clause in writing, known in the 
export trade as “a Home Guaran- 
tee,” that is, a clause by which 
the Calcutta seller guaranteed 
the weight, condition and quality 
at the port of destination. E. D. 
S. & Co. sold the jute to a Loudon 
buyer, who claimed an allowance 
for inferiority of quality ; and upon 
an arbitration in London an award 
was given against E. D. S. & Co. 
R. D. & Co. brought this suit 
in Calcutta against E. D. S. & 
Co. to recover the price of the 500 
bales of jute. E. D. S. & Co. con- 
tended that they were not liable on 
the ground that under the terms of 
the contract R. D. & Co. had 
guaranteed the condition and'quality 
of the goods at the port of destina- 
tion ; that by the award the goods 
had been invoiced back to the sel 
lers ; and that in terms of the con- 
tract R. D. & Co were bound by the 
award. Held, that the clause in 
writing, that is to say the 4 home 
guarantee,’ does not mean that a 
London award in a submission by 
the Calcutta purchaser and the 
London purchaser in accordance 
with the rules and conditions of the 
London Association contract of 
1913, would be binding in a dispute 
between the Calcutta seller and the 
Calcutta buyer. To make such an 
award binding upon a total stran 
ger to the London submission there 
should be a clear and unambiguous 
agreement to that effect. Held , also, 
that although it may be correctly 
contended that any dispute about 
quality, between the Calcutta seller 
and the Calcutta buyer may be 
validly referred to arbitration in 
London in accordance to that clause, 
the meaning of the clause cannot be 
extended so as to make an award 
between the Calcutta purchaser 
and the London purchaser binding 
upon the Calcutta seller. Ram 
Durr Ramkissen Dass v. E. D. 
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Contract — concld. 

Sassoon & Co. (1915) I. L. R. 43 
Calc. ... ... .*• 77 

Contract Act (IK of 1872) ss. 23, 65 : See 

Trafficking in offices ... 115 

ss. 73, 107 : See 

Damages ... ... 493 

s. 189 : See Part- 
nership ... ... ... 733 

— ss. 207, 253, cl. 

(10) : See Principal and Agent ... 248 

for Monthly Deliveries: See 

Sale of Goods ... ... 305 

to lend or borrow : See Speci- 
fic Performance ... ... 59 

Conveyance: See Receiver ... 124 

Copy of Forged Document, filing of : See 

Forgery ... ... 783 

Corporation, See Sale ... ... 790 

3 suit against: See Plaint 441 

Costs : See Appeal ... ... 857 

: See Attorney’s Lien for Costs ' 932 

: See Remand ... ... 1104 

: See Summons, service of ... 474 

Principal and Agent — Costs 

between Principal and Agent in a 
suit for account — Manager , liability 
of for Costs — Presidency Small 
Cause Courts Act {XV of 1882), 
s. 22 — Practice. . In the matter of 
costs, the Court’s discretion is to 
be exercised with special reference 
to all the circumstances of the case 
including the conduct of parties. 

Sheo Dyal Tewad Chowdhury v. 
Bishunath Tiwari Chowdhury , 9 

W. R, 61, referred to If a person 
takes up the management of 
another’s estate and collects and 
disburses moneys, he must be ready 
with liis account ; and if his failure 
to perform this obvious duty 
necessitates a suit, then lie must 
pay the costs. Colly er v. Dudley , 

2 L. J. Cn. 15, referred to. So, 
where a manager has deliberately 
set up a false defence, and on being 
ordered to render an account, 
submits a false account and sup- 
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presses important documents there- 
by hampering and prejudicing the 
inquiry, it is only right that he 
should pay the full costs of, and > 
incidental to, the suit. Ramgopaul 
Chatter jee v. Bhoban Mohan 
Batter jee , Cory ton’s Rep. 126, and 
Hurrinath Rai v. Krishna Kumar 
Bahhshi , I. L. R. 14 Calc. 147 
referred to. Because in a suit for 
an account a sum of money less 
than Rupees 1,000 was found due 
by the defendant, it does not 
follow that such a suit should have 
been instituted in the Presidency 
Small Cause Court, and that the 
provis ; ons of s. 22 of the Presi- 
dency Small Cause Courts Act 
apply. Sukumari Ghose v. Gopi 
Mohan Goswami (1915) I. L, R. 

43 Calc. ... ... 190 

Solicitors lieu for costs — Minor 

— Next friend — A tt omens costs for 
proceedings undertaken on the , next 
friend's instructions — Whether attor- 
ney is entitled to a charge on the 
minor's property for Jtis costs so 
incurred — Practice. Where a suit 
has been brought by a minor 
. through his next friend for declar- 
ation of the infant’s title to 
and possession of property, the 
attorney is entitled to have a charge 
declared on the properties for the 
amount of costs incurred by him 
and he is entitled to recover the 
same in a suit. Shaw v. Neale, 

6 H. L. C. 581, Baile v. Baile , 

L. R. 13 Sq. 497, Pritchard v. 
Roberts , L. R. 17 Eq. 222, In re 
Howarth , 8 Oh. App. 415, Helps 
v. Clayton . 17 O. B. (N. S.) 553, 
Ex-parte Tweed , [1899] 2 Q. B. 

167, Narendra Nath Sircar v. 
Kamalhaslni Dasi , I. L. R. *23 
Calc. 563. Devkabai v. Jefferson , 
Bhaisankar and Dinsha , I. L. R. 

10 Bom. 248, Khetter Kristo Mitter _ 
v Kally Prosanno Ghose , I. L. R. 

25 Calc. 887, In re Wright's Trust , 
[1901] 1 Cii. 317, Watkins v. 
j Dhunnoo Baboo , I. L. R. 7 Calc. 

140, Sham jjharan Mai v. 


Costs— ooncld. 

Chowdhury Debya Singh Pahraj , 

I. L. R. 21 Calc. 872, Ispakani v. 

Chundi Charm Pal , 9 G. W. N. 
cxcvii, and Branson v. Appasami,- 
I. L. R. 17 Mad. 257, referred to. 

Kumar Krishna Dutt v. Hari 

Narain Ganguly ( 1 9 1 5) I. L. R. 

43 Gale. ... ... »• 676 

Court, power of: See Interest ... 632 

Court Fees Act (VII of 1870), s. 19 (c): 

See Probate ... ... 625 

, s. 19E : 

See Penalty ... ... 230 

Court of Wards: See Limitation ... 211 

-Act (Bong. IX of 1879) 

s. 18: See Limitation ... 211 

Criminal Intent : See Criminal Trepass 1 1 43 

Criminal Procedure Code (Act ¥ of 1898),. 
ss. 4 (h) 195 (1), ( b ) 478: See 

Sanction for Prosecution ... 1152 


s. 108 : See Security to keep the 
Peace ... ... ... 671 


s. 108 (5): See Security for good 
behaviour ... ... 591 


s. 110 : See Security for good 
behaviour ... ... 153, 

1128 


s. 122 : See Surety 

... 

1024 

ss. 192, 208 to 203, 478, 537 : 

False Information 

See 

173 

s. 195: See Sanction for Prose- 
cution ... 

597 

$. 234: See Joinder of C>ses 

... 

13 

ss. 289, 292 : See Right of Reply 

426 

SS. 345 (-5), 423 (I) (rf), 439: 
Criminal Trespass ... 

See 

1143 

8. 478 See Perjury * 

... 

542 
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Criminal Revision — Practice — Time-limit 
of applications to High Court in cri- 
minal revision— Application made 
a^ter the expiry o* 60 days from 
the dite of the order. As a matter 
of practice the High Court will 
not, save in exceptional circums- 
tances, entertain an application in 
criminal revision unless it is made 
within sixty days, excluding the 
time necessary to obtain copies, 
from the date of the order com- 
plained oi. In the matter of 
KiiF/rRA Mohan Giri (1916)1. L. R. 

43 Calc. ... ... ... 1029 

Criminal Trespass — High Court , power 
of, to allow composition o* an offence 
on revision — Criminal Procedure 
Code (Act V of 189S ), s*. 345 (5), 

23 (1) ( d ), 439 — Necessity of Cri- 
minal intent — Entry on land under 
bond fide claim of right — Penal 
Code ( Act XLVof I860), ss 441 , 

447 . The High Court has no 
power, as a Court of Revision, 
under s. 439 read with s. 423 ( 1 ) 

(d), to sanction the composition of 
au offence when entered into after 
the conviction of the accused. 

Adhar Chandra Dei/ v. S.ubodh 
Chandra Ghosh , 18 C. W. N. 1212, 

Sunlcar Rang ay y v. San fear 
Ramayya , 16 Cr. L. J. 750 ; 29 
Mad. L. J. 521, and Emperor v. 

Ram Chandra , I. L. R. 37 All. 127, 
followed. Emperor v. Ram Piyari , 

I. L. R. 32 All. 153, Naqi Ahmad 
v. King- Emperor, 11 All. L. J. 13, 
Nidhan Singh v. King-Emperor 1 
Cr. L. J. 509 ; 5 Punj. L. K. 252, 

Ram Samp v. Emperor , 11 Cr. L. J. 

496 ; 13 O. G 161, and Call v. 
Emperor , 15 Cr. L. J, 567 ; 17 
0. C. 92, dissented from. Abadi 
Began v. Ali husen (1897) All. 

W. N. 26, distinguished. To sus- 
tain a conviction under s. 447 of 
the Penal Code, it is necessary to 
prove not only entry on land in the 
possession of the complainant hut 
also one of the intents specified 
in s. 441. Where a person was 
charged under ss. 447 and 504 of 
the Penal Code and convicted only 
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Criminal Trespass — concld. 

under the former : Held, that the 
intent to commit an offence or to 
intimidate, insult or a-moy not 
having been established, the convic- 
tion was bad. If a person enters 
upon land in the possession of 
another, in the exercise of a bond 
fide claim of right without any such 
intent, he cannot be convicted 
under s. 447, though lie may have 
no right to the land. Empress v. 

Badh Singh , I. L. R. 2 All. 101, Re 
Shistidhur Parni , 9 B. L. R. App. 

19, and Jurakhun Singh v. King- 
Emperor^ 7 C. L. J. 238, followed. 
Akshoy Singh v. Rameswar Bagdi, 

(1916) I. L. R. 43 Calc. 1143 

Cross-Examination, exhibiting docu- 
ments during: See Right of Reply 421 

Cross Objection: See Sale ... 790 

Custom of Succession to Estate: See 

Hindu Law— Alienation ... 417 

Damages : See Specific Performance 59 
— . — — j measure of : See Sale of 

goods ... ... ... 305 

— — — Measure of damages — Breach 

of contract for sale o x shares — 

Breach by buyer — Sale by vendor 
at various dates aHer breach at 
higher prices than those prevailing 
at date o x breach — Sale not in 
mitigation o* damages— Buyer not 
entitled to benefit of higher rates 
of sale — Contract (Act IX of 1872 ), 
ss. 73 and 107. Under contracts 
made at various dates between 
April and August 1911, the appel- 
lant agreed to sell to the respondents 
certain shares to be delivered on 
30th December 1911. On that date 
the shares had fallen largely in 
value, and on the appellant tender- 
ing the shares the respondents 
declined to take them. Negotiations 
up to 26th February between the 
parties not resulting in a settlement, 
the appellant after demanding a 
sum representing the difference 
between the. agreed price of the 
shares and their value at 4-3 per 
•share, the market price at the date 
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of the breach of the contract, sold 
the shares at various dates from 
28th February to October, in every 
case except one at a higher price 
than 4-8. In a suit brought on 
22nd March 1912 by the appellant 
for the amount demanded, the Chief 
Court allowed the respondents the 
benefit of the increased prices 
received by sale of the shares by 
giving them, in mitigation of 
damages, credit for the prices 
realiesd. over and above the market 
price on 30th December, on the 
date of the breach : — Held by the 
Judicial Committee (reversing that 
decision), that on the breach by the 
respondents their contractual right 
to the shares fell to the ground ; 
and the appellant thereafter sold 
shares belonging to himself in order 
to ascertain the loss arising by 
reason of the respondents not com- 
pleting at the contract price. If 
after the breach the seller holds on 
to the shares, the speculation as to 
the way the market will subse- 
quently go is the speculation of 
the seller, not of the buyer : the 
seller cannot recover from the buyer 
the loss below the market price at 
the date of the breach, if the 
market falls, nor is he liable to the 
buyer if the market rises. A plaint- 
iff who sues for damages is bound 
to take all reasonable steps to miti- 
gate the loss consequent on the 
breach, and cannot claim any sum 
due to his own neglect. But the 
loss to be ascertained is the loss at 
the date of the breach. Staniforth 
v. Lyall , 7 Bing. 169, followed. 

The fact that by reason of the loss 
of the contract which the defend- 
ant has failed to perform, the 
plaintiff obtains the benefit of 
another contract which is of value to 
him, does not entitle the defendant 
to the benefit of the latter contract. 

Yates v. Whyte, 4 Bing. N. C. 272, 
Bradburn v. Great Western Railway 
Co., L. R. 10 Exch. 1, and Jebson 
v. East and West India Dock , L. R. 
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10 C. P. 300, followed. The market 
rate of the breach is the decisive 
element. Rodocanachi v. Milburn , 

L. R. 18 Q. B. D. 67, and Williams 
v. Agius ) [1914] A.C. 10, followed. 

This principle applies to a breach 
by either selior or buyer. Neither 
section 73 nor 107 of the Contract 
Act (IX of 1872) could be referred 
to as in favour of the respondents : 
the former was only declaratory of 
the right to damages, and the latter 
was inapplicable to the present 
case. Jamal v. Moolla Dawood 
Sons &■ Co. (1915) I. L R. 43 Calc. 493 
Dayabhaga School: See Hindu Law — 

Succession ... ... 1 

Debtor and Creditor : See Transfer of • 

Property Act (IV of 1882), s. 53 521 

Declaratory Decree, effect of: See 

Digwari Tenure ... ... 743 

suit for — Specific 

Relief Act (I of 1S77), s. 42— Suit 
by alleged reversioner for declaration 
of title— Legal interest or character 
necessary to sup ort claim — Suit to 
revoke probate aHer will had been 
affirmed by Probate Court — Suit by 
reversioner to prevent waste by Hindu 
widow, not analogous — Ru le of res 
judicata, origin and application of — 

Rule existing in Hindu as well as 
English law. On an application to 
the District Court, by the first res- 
pondent, for. probate of the will of 
B r a Hindu who died leaving two 
widows but no male issue, the 
appellants entered a caveat denying 
the genuineness of the will, and 
asserting that they were the rever- 
sioners of B and had, therefore, a 
locus standi to oppose the grant of 
probate. The District Court held 
that the caveators had failed to 
prove their interest, and granted 
probate of the will to the first 
respondent as execuctor by implica- 
tion. The High Court on appeal 
affirmed that decision, and the 
appellants without any further 
appeal instituted a suit in the Sub- 
ordinate Judge’s Court against the 
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first respondent and the two widows 
for a declaration that they were the 
next reversioners to the estate of B 
according to Hindu Law in the case 
of an intestacy, and as such were 
entitled to obtain revocation of 
probate. The first Court gave them 
a decree, but on appeal the High 
Court held that the suit was barred 
by section 13 of the Civil Proce- 
dure Code, 1882, as being res 
judicata by the decision of the 
District Court in the probate pro- 
cerdings. Held by by the Judicial 
Committee (without deciding the 
question of res judicata ), that the 
suit was not maintainable with 
referrence to section 42 of the 
Specific Relief Act (I of 1877) : the 
will had been affirmed by a Court 
of appropriate jurisdiction, and its 
decision could not be impugned by 
a Court exercising a different juris- 
diction : for the purposes of the suit 
the will must stand, and there was 
no intestacy. The appellants had 
therefore shown no legal character 
or title which would justify them 
in asking for the declaration sought, 
and the suit must be dismissed as 
misconceived and incompetent. The 
right of a reversioner to sue where 
a widow in possession for her life 
estate was committing acts of 
waste to the prejudice of those 
who might succeed to the pro- 
perty on her death, was not ana- 
logous : such a position necessarily 
assumed the absence of an imme- 
diate and absolute testamentary 
disposition. Suits of that kind 
formed a very special class, and 
the question in them was one solely 
between the reversioner and the 
widow, the former being unable by 
such a suit to get, as between him- 
self and a third party, an adjudi- 
cation of title which he could 
not obtain without it. Kathama 
JRatchiar v. Dorasiga Tever , L. R.. 

2 I. A. 169, referred to. Semble : 

The rule of res judicata while 
founded on ancient precedent is. 



GENERAL INDEX. 
Page, 


Declaratory Decree; suit for — conoid. 

dictated by a wisdom which is for 
all time : see 6 Cuke’s Institutes 
9A. Though the rule may be : 
traced to an English source, it 
embodies a doctrine in no way 
opposed to the spirit or the law as 
expounded by the Hindu Commen- 
tators. Vijnanesvara and Nilakantlia 
include the plea of a former judg- 
ment among those allowed by law, 
citing for this purpose a text of 
Kalyana : see Mitakshara (Vya- 
vahara), Book II, Oh. I (edited 
by J. R Gharpure), p. 14 ; and 
Mayukha, Oh. I., s. 1, p. 11 of 
Mandiik’s edition. The application 
of the rule by the Courts in India 
should therefore be influenced by 
no technical considerations of form 
but^by matter of substance within 
the limits allowed by law. Sheo- 
parsan Singh v. IUmanandan 
Prasad Singh (1916) I. L. R. 43 
Calc. ... ... ... 694 

Decree, assignment of: See Specific 

Performance ... ... 990 

suit to set aside: See Mistake 217 

, without evidence : See Ex parte 

Decree ..* ... ... ' 1001 

Defendant, misdescription of : See 

Plaint ... ... ... 441 

Demonstrative Legacy : See Will ... 201 

Deposit in Court— Judgment- debtor — 
Transferee of ike judgment-debtor — 

Bengal Tenancy Act ( V 111 of 1885), 
s . 1 74 — Sale, setting aside of. An 
application under s. 1 74 of the 
Bengal Tenancy Act can be made by 
the judgment-debtor alone and by 
no other person. Ran jit Kumar 
Ghosh v. Jogendra Nath Ray , 16 C. 

L. J. 546, referred to. Surendra 

Narain Singh v. Lachmi Koer 
( 1915)1. L. R. 43 Calc. ... 100 

Money paid under 

Compultion of Law — Want of bond 
fides — Action for recovery of money 
— Civil Procedure Code ( Act V of 
1908), O. XXI, r. 46 cl (1)— 
Attachment of debt due to a stranger 
on the allegation that the garnishee's 
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creditor was benamidar of the judg- 
ment-debtor — Deposit by garnishee, 
conditional, on enquiry — Withdrawal 
of the money from Court by the 
atta hing creditor without notice 
to the garnishee— Courts power 
of enquiry. Where debt due to a 
stranger was attached on the alle- 
gation that he was benamidar of 
the judgment-debtor and the attach- " 
ing creditor withdrew the money by 
* leave of the Court without notice 
to the garnishee, in a suit by the 
latter for the recovery of the money 
deposited, it being found that 
there was no benami transaction as 
alleged: Held, that the rule that 
money paid under compulsion of a 
legal process was irrecoverable can 
only be pleaded where the party 
who has got the benefit of his 
opponent’s payments, acts bond fide. 
Marriott v, Hampton, 7 T. R, 269, 
distinguished. Ward & Go. v. 

Wallis , [1900] 1 Q. B. 675, follow- 
ed. Clause ( 3 ) r. 46 of O. XXI 
of the Civil Procedure Code does 
not contemplate of cases where the 
deposit was purely conditional on 
enquiry being held as to judgment- 
debtor’s rights and a withdrawal by 
the attaching creditor of the money 
so conditionally deposited, without 
notice to the garnishee, even though 
made with the leave of the Court 
is a grave abuse of judicial process. 

It is true that O. XL VI does not 
expressly contemplate of an 
enquiry as is enjoined in O. V, rule 
45 of the rules of the Supreme 
Court in England but the 
Court has inherent power 
to enquire Harinath Chowdhury 
v. Haradas Agharjya Chowdhury 
(1915) I. L. R. 43 Calc. ... 269 

Digwari Tenure — Digwars of Ghat 
Bharra in district of Rankura — 
Appointments made by Government 
— Whether any relief thereto could 
be given by the Civil Courts— Decla- 
ratory decree , effect of. W here the 
Magistrate of Bankura sanctioned 
the plaintiffs appointment ag Dig war 
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in succession to his deceased father 
the last holder, but the commissioner 
cancelled it on a misreading of the 
law, as to his title, and on appeal to 
the Government the plaintiff was 
directed to go to the Civil Court for 
relief : Held, that the Digwars of 
Ghat Bharra in Bankura were the 
holders of an office remunerated 
by the enjoyment of land, and the 
history of the office established 
a general usage on the death of 
a Digwar holding office to appoint 
his heir in his place as the successor 
to his office. That here the usage 
of the heir taking his predecessor’s 
place could be traced back to the 
seventeenth century and so long a 
usage could not be disregarded as 
an exponent of the Dig vari right. 

On the contrary the force of law 
could safely be ascribed to it, sub- 
ject to the qualification that the 
heir’s claim and tenure of office 
was dependant on the approval of 
the Government. That the Civil 
Court could do no more than ex- 
press its conclusion that the 
plaintiff was the heir of one of the 
fast incumbents and his claim to 
succeed was subject to the approval 
of the Government, and that the 
ground on which the Commissioner 
cancelled the Magistrate’s sanction 
was erroneous in law. Jogendra 
Nath Singh v. Kalicharan Roy , 9 C. 

W. N. 663, distinguished. That in 
view of all the circumstances of the 
case, a declaratory decree could 
be made defining the plaintiff’s 
position, though it may be that it 
was not really necessary, for having 
regard to the Government’s reply 
referring the plaintiff to the Civil 
Court, it would probably be prepared 
to give or withhold its approval in 
accordance with the view expressed 
by the Civil Court, seeing that it 
invited recourse thereto. That in 
doing this “ it was necessary ” for 
the High Court u out of a wreckage 
of the procedure to construct the 
material for a just decision ” as the 
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plaint was not happily drafted. 
Cockerell v. Dickens , 2 Moo. LA. 353, 

Durga Prastiad Surekha v. Bhagan 
Lai , I. L. R. 31 Calc. 614 ; L. R. 31 
1. A. 122, Gopi Narayan Khanna 
v. Bansidhar , I. L. It. 27 All. 325, 

L. R. 32 I. A. 123, referred to 
Hem end ba Nath Ro y v. Upendra 
. N aba in Roy ’and Secretary of 
State fob India (1915) I. L. R. 43 
Calc. ... ... ... 743 

Digwars, appointment of : — See Digwari 

Tenure ... ... ... 743 

Disclaimer : — SeeL^NDLORD and Tenant 878 

Discretion See False Information ... 173 

of Court See Mahomedan 

Law — Endowment ... ... 1085 

Dismissal of suit, application to set 

aside an order of : — See Appeal 857 

Distribution of Proceeds : — See Liquida- 
tor ... ... ... 586 

District Board, sale by ; — See Sale ... 790 

District Judge, ‘Jurisdiction of See 

Wakf ... ... ... 467 

Documents, exhibiting during cross- 

examination :—See Right of Reply 426 

Ejectment See Landlord and Tenant 164 

Encumbrance by Go-sharer : — See Joint 

Estate ... ... ... 103 

Encumbrances :—See Sale ... 263 

Endorsement See Vakalatnama ... 884 

Enmity or Hatred, dissemination of : — 

See Security for good behaviour 591 
Equitable Mortgage : — See Mortgage ... .895 

Estates Partition Act (Beng. ¥ of 1897), 

s. 99 : — See Joint Estate ... 103 

Evidence : — See Rent Decree ' ... 170 

Evidence Act (1 ©f 1872) s. 102 , See 

Rent, suit for ... ... 554 

s . 114: — See 

Principal and Agent ... 527 

s . Hi, iUus. 

(d): — See Rent Decree ... 170 

Ex parte Decree: See Rent Decree ... 170 

. ; Q ee Summons, ser- 


vice of ... 


447 
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Ex parte Decree — Decree without 
evidence — Practice and Procedure — 

U n U qui dated darna ges — Undefended 
sint— defendant appearing at the trial 
— Leave to defend refused — Non- de- 
nial of claim , effect of — Verification 
of plaint — Civil Procedure Code (Ac2 
V of 1908), 0. VIII, rr. 3 5; O.IX. 
r. 6 ; 0. XVIII , r. 2 ; 0. XIX and 
0. XXXVII. The plaintiffs entered 
into a contract with the defend- 
ants for the sale of certain 
goods and upon the defend- 
ants failing to deliver the same 
within the time specified in the 
contract, they brought a suit for 
breach of contract and claimed as 
damages the difference between 
the contract price of the goods and 
the market price thereof. The 
defendant did not enter appearance 
nor did they file a written statement, 
and the suit was in due course 
transferred to the list of undefend- 
ed causes. On the date of hearing 
of the case, the defendants applied 
for leave to defend the suit on 
the gTOund that their attorneys 
had misunderstood their instruc- 
tions to them to appear and 
defend the suit. The Court, 
however, refused the applica- 
tion and, without hearing any evi- 
dence whatsoever other than read- 
ing the affidavit of service of 
summons, decreed the plaintiffs’ 
suit ex parte : Held , that it would 
be undesirable if a suit such as this 
were adjudicated upon without any 
evidence, in the real sense of the 
word, given by the plaintiffs where 
the claim was for unliquidated 
damages, and that the learned 
Judge had no jurisdiction to make 
the decree, which in fact he did. 

Held, also, that 0. VIII, r. 5 of the 
Code did not apply to a case where 
the defendant had not put in a 
written statement. Held, also, that 
the verification of the plaint was not 
evidence on which a suit could be 
decreed whether the adversary did 
or did not appear. Basdeo v. John 
Smidt, I.L.R. 22 All. 55, referred to. 
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Held, further, that there was no legal 
evidence on the record on which the 
decree made in favour of the plaint- 
iffs might be supported, and that 
the plaintiffs were not entitled to 
succeed on the basis of an implied 
admission of their claim by the 
defendants. Per Sanderson C. J. 

The fundamental principle is that 
the plaintiff, when he comes to 
Court, must prove his case and 
must prove it to the satisfaction 
of the Court. Per Woodroffe J. 

No decree can be legally given in 
any cases without evidence except 
in cases of the suits governed by the 
provisions of 0. XXXVII of the 
Civil Procedure Code. In this Court 
it has always been the practice in 
undefended cases to take evidence 
and defined in the Evidence Act, 
namely, oral statement of witnesss 
and documents prove 1 before the 
Court. The cursus curies, may be 
looked at when interprettirg the 
terms of the Civil Procedure Code. 
Gahtaun v. Hutchison, 1. L. R. 39 
Calc. 7 9, referred to. Per Mooker- 
jee J. Great caution should be 
exercised when suits are heard 
ex parte . This observation is of 
universal application. But it 
applies with special force to cases 
where unliquidated damages are 
claimed on the allegation that there 
has been a breach of contract. 
Amritnath Jka v. Dhunpat Sing, 

8 B. L. R. 44, referred to. J. B. 

Ross & Co. v. 6. R. Scriven (1916) 

I. L. R. 43 Calc. ... ... 1001 

Execution of Decree : See Practice ... 285 

: See Revivor ... 903 

Decree-holder — Pay- 
ment of money ly judgment-debtor by 
way of interest — N otidcation of the 
payment to Court — Certification of 
the payment— -Civil Procedure Code, 

( Act V of 1 90S) 0. XXI r. z— 
Limitation Act {XV of 1877), ss * 

19, 20. A decree holder who liaa 
received a certain sum of money by 
way of payment of interest, might 
either apply to certify payment 
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before execution or might do so 
on his application for execution of 
the decree. On the 1 7th February, 

1906, the plaintiff obtained a decree 
and on the 18th May, 1911, he appli- 
ed for execution. At the time of the 
application he no tiffed to the Court 
that he had received a certain sum 
on the 19th June, 1908, from the 
judgment-debtor, towards interests 
and alleged that the execution was 
not barred by limitation : — Held , 
that the notification to the Court of 
the receipt of the sum paid by the 
judgment-debtor was all that the 
decree-holder had to do in order to 
certify payment' and 0. XXL, r. 2 of 
the Code of Civil Procedure did not 
stand in the way. Eusuffzeman 
Sarkar r. Sanchla Lal Nahata 
(1915) I. L. R. 43 Calc. ... 207 

Executrix, death of : See Probate ... 625 

Fact, questions of : See Appeal ... 833 


False information— Information to the 
police reported false — Subsequent 
petition to the Magistrate impugning 
the report and praying for trial 
— Complaint — Proper procedure 

— Reference of complaint to another 
Magistrate for enquiry and report , 
legality of — Power of latter t > hold 
inquiry and direct prosecution of 
informant for offences under ss. 182 
arid 211 of the Penal Code — Juris- 
diction of referring Magistrate to try 
such charges on the police report 
without previous disposal of the 
complaint— Discretion —Prejudice — 
Criminal Procedure Code (Act V of 
189 S), ss. 192,200 to 203 , 476, 637 . 
A petition impugning the police 
report, and praying that the accused 
be placed on trial is a u complaint ” 
under the Criminal Procedure Code. 
When such a petition is presented 
to a Sub- divisional Magistrate he 
should, therefore, either examine 
the complainant himself, record 
reasons for distrusting its truth, 
hold an inquiry personally, and 
then' pass a formal order of 
dismissal, or he should make it 
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over to another Magistrate for 
disposal. The latter may then, 
after inquiry, make a proper 
order dismissing the complaint 
and pass an order under 
s. 476 of the Code. The Code 
does not permit a Magistrate to 
refer a complaint to another 
Magistrate for ' inquiry and report, 
and the latter has no jurisdiction in 
such a case to pass an order under 
s. 476. Where in such a case the 
police have reported the information 
as false, and have asked for a 
prosecution, the Magistrate has 
jurisdiction to try the charge on the 
police report. Queen-Empress v. 

Sham Lull , I. L. R. 14 Calc. 707, 
referred’ to. There is no statutory 
provision requiring such petition to 
be finally disposed of as a complaint 
before a prosecution under s. 211 
of the Penal Code commences. It 
is a matter of discretion, and the 
High Court will not, having regard 
to s. 537 of the Code, interfere with 
a conviction if the accused has not 
been prejudiced. Gangadhar Pra- 
dhan v. Emperor (1915) 1. L. R. 43 
Calc. ... ... ... 173 

1 0 police : See 

Sanction for Prosecution ... 1152 

Female Keirs ; See Hindu Law — 

Stridhan ... ... 64 

Ferry : See Special Constables ... 277 

First Class Magistrate : See Per jury 542 

Fitness : See Surety ... ... 1024 

Forgery —Certified copy, filing of, 
whether use of forged document, if 
original be forged — Evidence of 

intention— Penal Code (Act XLV 
of 1860), ss. 466, 471. A series of 
similar transanctions which are not 
the offence charged can only be used 
as evidence of the intention of the 
person who forged the document 
and not as evidence of forgery. It 
is’ extremely doubtful whether the 
mere filing of a copy is the user of 
a forged document. A certified 
copy thereof is certainly not a 
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forged document. But it is other- 
wise where the offender used the 
copy knowing or having reason to 
believe that the entries in the ori- 
ginal documents were forgeries and 
intending to use them for fraudu- 
lent purposes. Queen v. Nujum 
Ali , 6 W. R. Or. 41, and Emperor 
v. Mulai S high. I. L. R. 28 All. 402, 
distinguished. Krishna Govinda 
Pal v . Emperor. (1915) I. L. R. 

43 Calc. ... ... 783 

Signing certificate of purchase 

of arms and ammunitions in false 
names and giving wrong addresses— 

Person legally entitled to possess the 
same — Act u fraudulent if not 
u dishonest ” — Penal Code (Ac2 
XLV 1860) ss.23, 24, 463 to 465. 

A person lawfully entitled to possess 
arms and ammunitions signing the 
prescribed certificate of purchase of 
the same in the name of another 
with an address not his own, and 
thereby deceiving the gunsmith and 
the Government and defeating the 
object of the certificate, commits 
forgery : his act having been done 
kt fraudulently,” if not u dishones- 
tly.” Reg . v. Toshack , 1 Den. 

C. C. R. 492, Empress v. Dhunum 
Kazee , I. L. R. 9 Calc. 53, and 
Queen-Empress v. Abbas Ali , I. L. 

R. 25 Calc. 512, followed. Causley 
Emperor (1915) I. L. R. 43 Calc. 421 

founder, descendant of: See Wa'kf ... 467 
Fraud: See Forgery ... ... 421 

: See Mistake ... ... 217 

Fraudulent Preference— State of mind 
of maker — Intention — Receiver — - 

Onus — Provincial Insolveyicy Act 
(III of 1007), s. 37. The question 
whether there has been a fraudulent 
preference depends not upon the 
mere fact that there had been a 
preference but also on the state of 
mind of the person who made it. 

It must be shown not only that he 
has preferred a creditor but that he 
has fraudulently done so. It 
depends upon what was in his mind. 
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For this purpose it is not true that 
the debtor must be taken to have 
intended the natural consequences 
of his acts. One must find out 
what he really did intend. Dicta 
of Lord Halsbury in Sharp v. 

Jackson , [1899] A. C. 419, followed. 

It is not necessary to threaten 
criminal proceedings to constitute 
pressure. The threat of civil suits 
is enough. If it is established that 
the transaction was the result of 
real pressure brought to bear by a 
creditor on his debtor, it cannot be 
deemed as a spontaneous act. The 
onus is on the Receiver to show 
that it was an outcome of a fraudu- 
lent preference. Nripendra Nath 
Sahu v. Ashutosh Gi-iose, (1915) 

I. L. R. 43 Calc. ... ‘ ... 640 

Fraudulent Suppression: See Subroga- 
tion ... ... ... 69 

Garnishee, deposit by : See Deposit in 

Court ... ... ... 269 

Godowns : See Land Acquisition ... 665 

Government, right of : See Assessment 973 

Great-grandfather’s son’s daughter’s 

son : See Hindu Law — Succession 1 

Guardian of ftiinor: See Arbitration ... 290 

High Court, jurisdiction of : See Perjury '542 

Genaal Rules and Circular 

Orders, Vol. \ Ch. XI, r. 45(?) : See 
Vakalatnama ... ... 884 

Hindu Law — Alienation— Mie, nation by 
widow — Legal necessity — Sph'iiual 
welfare of her husband — To wha 
extent alienation permissible — Recital 
in a deed, by itself not conclusive 
evidence. Where a deed, by a 
limited o\tner with qualified power 
of alienation, is impeached, the test 
is whether the purpose for which 
the alienation was made was proper 
or legitimate. Collector of Masuli- 
patam v. Cavaly Vencata , 8 Moo. 

I. A. 529, referred to. Necessity 
is only one of the phases of the test 
of propriety. Raj LuJchee v. Go- 
kool Chunder , 13 Moo. I. A. 209, 

Sham Sunder Lai y. Achhm 
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Kumcar , I. L. R. 21 AIL 71 ; L. B. 
25 I. A. 183, Be joy Gopal Mukcrji 
v. Girindra Nath Mukerji, I. L. R. 
41 Calc. 793, referred to. The 
widow has a larger power of disposi- 
tion for religious or charitable pur- 
poses or for purposes which ^ are 
supposed to conduce to the spiritual 
welfare of her husband than what 
she possesses for purely worldly 
purposes. An exhaustive enumera- 
tion of these religious or charitable 
purposes is neither possible nor 
necessary. Cossinaut Bysack v. 
ffurrosoondry Dossee , 2 Morley’s 
Digest 198, referred to. This being 
a question purely of Hindu law, 
great care must be taken in coming 
to a decision upon that subject in 
order to prevent English Judges 
being warped by impressions made 
upon their minds in consequence of 
their habitual application of English 
law and the nature of English deci- 
sion to which they are accustomed 
and to consider in what way a 
Hindu Court of Justice would have 
decided the point. The true rule 
appears to be that there is a distinc- 
tion between legal necessity for 
worldly purposes on the one hand, 
and the promotion of the spiritual 
welfare of the deceased on the other 
hand, and that, within proper limits, 
the widow may alienate her hus- 
band’s property for the perform- 
ance of religious acts which are 
supposed to conduce to his spiritual 
benefit. Makhoda v. KulUani , 1 
Mac. Sel. Rep. 82, Ram Chunder 
Surma v. Gungagovind , 4 Mac. Sel. 
Rep. 147, Kartick Chunder v. Gour 
Mohun, 1 W. R. 48, Run j Get Ram 
v. Mahomed Waris , 21 W. R. 49, 
Ram Kawul Singh v. Ram Kishore 
Das , I. L. 11 22 Calc. 506, Chura- 
..man Sahu v. Gopi Sahu , L L. R. 
37 Calc. 1, Harmang'e v. Ram 
Gopal , 17 C. W. N. 782, Ra?nav. 
Ranga , I. L. R 8 Mad. 552, 
Lakhsminarayatia v. Dasu , I. L. R. 
11 Mad. 288, Vuppuluri v. Gari~ 
milla , I, L. R, 34 Mad, 288, Puran 
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Dai v. Jai Narain , I. L. R. 4 All. 

482, Kupur v. Sebak Ram , 1 Ror. 

405, Jogjihan v. Deoshankar , 1 Bor. 

394, Chunilala v. Jussoo , 1 Bor. 55, 
referred to. A gift of a moderate 
portion of the property of her hus- 
band by the widow with a view 
to his spiritual benefit is valid. 
Whether the alienation covers a 
reasonable portion of the property 
of the husband of the lady is a 
question which must be determined 
with reference to the circumstances 
of each particular disposition. 

Ram Chunder Surma v. Gunga- 
govind, 4 Mac. Sel. Rep. 147, 
Churaman v. Gopi Sahu , I. L. R„- 
37 Calc. 1, referred to. Recitals 
in a deed are not by themselves 
conclusive evidence of their truth 
and the facts alleged should be 
proved LaZ v. Inda 

Kunwar , I. L. 
referred to. Khub Lal Si 
Ajodhya Misseb (1915) I. L. R. 43 
Calc. ... ... ... 574 

Hindu Law — Alienation by Widow — 

Legal necessity — Onus of proof of 
legal necessity as affected by lapse 
of time — Proof of custom of succes- 
sion to estate — • Limitation — Adverse 
possession — Res judicata On this 
appeal tiieir Lordships of the Judi- 
cial Committee affirmed the decision 
of the High Court which is reported 
in I. L. R. 38 Calc, at page 725. 
Ravanesh-war Prasad Singh v . 

Chandi Prasad Singh (1915), I. L. 

R. 43 Calc. ... ... 4 IT 

Hindu Law — Endowment — Nature , object , 
custom and practice of muth or 
asthal— Right of succession as 
Mahant , custom of — Mahant appoint- 
ing a married man and father of 
children to be Mahant-— Abdication 
by Mahant of his functions — Right 
of him senior chela to succeed him * 

In this appeal the question was 
whether the appellant who claimed 
to be senior chela of the first res- 
pondent, the late mahant who had 
retired, or the second respondent 
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who claimed to have been appointed 
by him, was entitled to succeed him 
as the mahant of the Patepur astkal 
or muth. On this question their 
Lordships of the Judicial Committee 
held (reversing on the evidence the 
decision of the High Court) in 
favour of the appellant, in airily on 
the ground that the second respon- 
dent was a married man who had 
not on initiation renounced iiis 
worldly ties and the begetting of 
children, and was not an ascetic or 
hairagi chela , but was disqualified 
from holding the office of mahant . 

As to the nature, object, custom and 
practice of such a religious institu- 
tion, Sammantha Pandara v. 
Sellapa Chetti, I. L. R, 2 Mad. 175, 
was referred to. The question as to 
who had the right to succeed to the 
office of mahant depended, according 
to the well-known rule in India, 
not on the general customary law, 
but upon the custom and usage of 
the particular muth. Mahant Rama- 
nooj Doss v. Mahant Debraj Doss , 

6 S. D A. (Beng*.) 262, Greedharee 
Doss v. Nundkissore Doss , 11 Moo. 

I. A 405, Muttu Ramalinga Setu- 
pati v. Perianayagmn PtUai , L. R. 

1 I A. 209, and Raja Vurmah 
Valia v. Ravi Vurmah Kunlii Kutti 
I. L. R. 1 Mad. 235 ; L. R. 4 I. A. 

76, referred to. On the question as 
to the second respondent being a 
married man, on which the Courts 
below had differed, their Lordships 
were of opinion that the verdict 
given by the Subordinate Judge 
who had the advantage of seeing 
and hearing the witnesses, could not 
be lightly • set asich-, especially as 
that Judge was also presumably 
acquainted with the manners and 
customs of the people among whom 
such a transaction was alleged to 
have occurred. There were, more- 
over, no sufficient grounds stated 
by the High Court for disturbing 
that verdict. Having themselves 
investigated the facts, their Lord- 
ships held that the rule — of attach-? 
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ing weight to the opinion of the 
Judge of first instance — could not 
safely be departed from in the 
present case. Though the deeds 
appointing the second and third 
respondents to be successively 
mahants were ineffective, the former 
being not competent- to hold the 
office, and. the latter having died, 
the first respondent could not, in 
their Lordships opinion, be consi- 
dered to he still the mahant. He 
had abdicated all his functions, and 
had himself retired from the office. 

A mahant was not only a spiritual 
preceptor, but a trustee in respect 
of the asthal. He had by appoint- 
ing a married man and father of 
children to the office consented to a 
violation of those vows of asceti- 
cism and celibacy which it was his. 
duty as a trustee to maintain and 
protect. His abdication must there- 
fore be accepted as a fact in the 
case. A vacancy in the office had 
therefore been created which under 
the circumstances would devolve 
upon the appellant who was found 
to be senior chela and was not 
alleged to be incompetent to be 
mahant Ram Prakash Das v. 

Anand Das ( 1 916), I, L. R. 43 
Calc. ... ... •** 707 

Hindu Law — Joint family — Mitahshara 

law — Allegation of separation by one 
member of joint family — Expression 
of intention to hold share separately 
followed by suit for partition — 
Unequivocal and clearly expressed 
intention — u Separation ” as distinct 
from, u division of shares of pro- 
perty,” In this case their Lord- 
ships of the Judicial Committee 
held, on the facts, that the conduct 
of the plaintiff, a member of a joint 
Hindu family governed by the 
Mitakshara law, in indicating by a 
notice in a registered letter his 
intention to separate himself and 
enjoy his share in severalty, coupled 
with a suit for partition was 
as 4t unequivocal ” and “ clearly 
expressed ” an intention as could be 
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made, and that it amounted to a 
separation with all its legal conse- 
quences. The rule of law applicable 
to cases of separation from the joint 
undivided family laid down in Suraj 
Narain v. Iqbal Narain , I. L R. 35 
All. 80 ; L. R. 40 L A. 40, followed. 
Nowhere in the Mitakshara is it 
stated that agreement between all 
the coparceners is essentia] to the 
disruption of the joint status, or 
that the severance of rights can 
only be brought about by the actual 
division and distribution of the 
property held jointly. On the other 
hand, numerous authorities on the 
subject leave no room for doubt 
that “ separation,” which means the 
severance of the status of jointness, 
is a matter of individual volition. 
Separation from the joint family 
involving the severance of the joint 
status so far as the separating 
member is concerned, with all the 
legal consequences resulting there- 
from, is quite distinct from the de 
facto division into specific shares of 
the property held until then jointly. 

One is a matter of individual deci- 
sion, the desire on the part of any 
one member to seve** himself from 
the joint family and to enjoy the 
hitherto undefined or unspecified 
share separately from the others 
without being subject to the obliga- 
tions which arise from the joint 
status ; whilst the other is the 
natural resultant from his decision, 
the division and separation of his 
share, which may be arrived at 
either by private agreement among 
the parties, or on failure of that by 
the intervention of the Court. Once 
the decision has been unequivocally 
expressed and clearly intimated to 
his co-sharers, his right to obtain 
and possess the share to which he 
admittedly has a title is unimpeach- 
able : neither the co-sharers can 
question it, nor can the Court 
examine his conscience to find out 
whether his reasons for separation 
were well founded or sufficient ; the 


Page- 

Hindu Law — Joint family— concld. 

Court has simply to give effect to 
his right to have his share allocated 
separately from the others. Madho 
Pnrshad v. Mehrban Singh, I. L. E. 

18 Calc. 157 ; L. R. 17 I. A. 194, 

Deo Bunsee Koer v. Dwarka.uath , 

10 W. R. 273, Appovier v llama 
Sabha Aiyan. 11 Moo. I. A. 75, 

Joy Nar ay an Giriv. Girish Ch under 
Myti ; I. L. R. 4 Calc. 434 ; L. R 5 
I. A. 223, and Vato Koer v. Row - 
shun Sin ih , 8 W. R. 82, referred to. 

Girija Bai v. Sadashiv Dhundiraj 
( 1916), 1. L E. 43 Calc. ... 1031 

Hindu Law — Partition — Mitakshara — 

Joint Family — Karta — Form of 
account to be directed against the 
karta on a partition. In an ordinary 
suit for partition of joint family 
property, in the absence of fraud 
or other improper conduct, the only 
account the karta is liable for is as 
to the existing state of the property 
divisible, and the enquiry directed 
by the Court must be in the manner 
usually adopted to discover what in 
fact the property now consists of. 
Chuckun Ball Singh v. Pooran 
Ckunder Singh , 9 W> R. 483, 
Konerrav v. Gurrav, I. L. R 5 
Bom. 589, Raja Setrucherla Rama - 
bhadra v. Raja Setrucherla Vira - 
bhadra >' uryanarayana , I. L. R. 22 
Mad. 470 ; L R. 26 I. A. 167, 
Narayan bin Babaji v. Nathaji 
Durgaji Mar wadi, 1. L. R. 28 Bom. 

201, Balakrishna Iyer v. Muthu- 
sami Iyer , I. L. R. 32 Mad. 271, 
and Shoolcmoy Chandra Das v. 
Monoharri Dassi , I. L. R. 11 Calc. 

684 ; L. R. 12 I. A. 103, referred 
to. Obhoy Chundra Roy Choiodhry 
v. Pearce Mohun Gooho , 13 W. R. 

(F. R.) 75 ; 5 B. L. R. 347, and 
Damodardas Manelclal v. Uttamram 
Maneklal , 1. L. R. 17 Bom. 271, 
explained. Parmeshwar Dube v. 
Gobind DriBE (1915) I. L. R. 43 
Calc. ... ... ... 459 

_ — — Right to parti- 
tions Partition between co. owners — 
Reversionary interest — Adm inisira- 
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tor's power to transfer property — 
Permanent leases — Probate and 
Administration Act (F of lSSl) 
s, 90. Where plaintiffs in a suit for 
partition were iu joint possession of 
certain property with the defend- 
ants as eo- sharers under leases 
which purported to be permanent 
leases granted to them under an 
arrangement sanctioned by the 
Court, and where the only person at 
the time of the suit interested in 
challenging the plaintiff’s right was 
a party to the suit and did not 
contest the suit : — Held, that the 
plaintiffs were entitled to partition 
and the fact that the partition would 
have to be set aside if the rever- 
sioner on coming into possession of 
the property succeeded in a suit for 
setting aside the leases, was not 
sufficient ground for refusing tin 
plaintiffs the right to partition. 

Sundar v . Parbati,!. L. R. 12 All. 

51 ; L. R. 16 1. A. 186, and Bhag- 
wat Sdhai v. Bipin Behari Mitter, 

I. L. R. 37 Calc. 918 ; L. R. 37. 

L A. 198, followed. Salimullah 
v. Probhat Chandra Sen [1916], 

I. L. R. 43 Calc. ... ... 1118 

Hindu law — Stridhan — Inheritance — r 

Female heirs. Stridhan inherited 
by female heirs does not become 
the latter’s stridhan. The female 
heirs take only a Hindu woman’s 
estate in the property. Sheo 
Shankar Lai v. Debt Sahai, I. L. R. 

25 AIL 468 ; L. R. 30 I. A. 202, 
Prankissen Laha v. Noyanmoney 
Dassee , 1. L. R. 5 Calc. 222, and 
Huri Doya 1 - Singh S armaria v. 

Grish Chunder Maker jee , I. L. R. 

17 Calc. 911, referred to. Jog e ndra 
Chandra Banerjee v . Phani 
Bhusan Mooker.jee (1915) 1. L. R. 

43 Calc. ... 

. Mitakshara succes- 
sion — Adoption— -Rights of adopted 
son — Competition between adopted 
son and natural son of co- wives — 
Sapindas — Co-wife's natural son , if 
u son" — Texts , construction of — 
Mitakshara , Ch. If s. XI , paras . 9, 
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11 , 2 5 — “ Without issue" meaning 
of — Manu, Ch. IX, verse 183 — 
Yajnavalkya Ch. II, verses 117 , 

145. S, a Hindu governed by the 
Mitakshara school of Hindu Law, 
married four wives in succession. 

In conjunction with his first wife, 
by whom he had no issue, he adop- 
ted a son H. By his second wife, 

S had a son G born to him. S pre- 
deceased his fourth wife M, having 
had no issue by her. M died intes- 
tate. On a suit brought by H - 
Held, that both H and G were 
entitled to succeed to M’s stridhan 
property as sapindas of S, and in 
the absence of any express text 
curtailing the rights of the adopted 
son in the circumstances of the 
present case, H was entitled to 
share equally with G on the general 
principle that the adopted son 
occupies the same position as a 
natural son and his rights are in 
every respect similar to those of a 
natural son. Joykis l ore Chow - 
dhury v. Panchoo Baboo , 4 C. L. R. 

302, Padmakumari Debi v. Court of 
Wards, I. L. R. 8 Calc. 500 ; L. R. 

8 I. A. 229, followed. Nagindas 
Bliog wandas v. Bach no Burkissen- 
das, I. L. R. 40 Bom. 270, referred 
to. The expression u without issue ” 
in Mitakshara, Ch. II, section XI, 
para. 9, must be construed in its 
ordinary sense, and M must be 
deemed to have died u without 
issue.” Quaere : Whether Manu, 

Ch. IX, verse 183 has any refer- 
ence to questions of inheritance. 
Annapurni Nachiar v. Forbes, I. L. 

R. 23 Mad. 1, Bhimacliarya i v. 
Ramacharya, I. L. R. 33 Bom. 452, 
referred to. Per Mookerjee J. A. 
special text forming an exception 
to a general text should be cons- 
trued strictly and applied only to 
cases falling clearly withiu it. 

Gangu v. Chandrabhagabai , I. L. R. 

32 Bom. 275 ; and Anandi v. Bari 
Suba , I. L R. 33 Born. 404, referred 
to. Gangadhar Bogla v. Hira Lal 
Bogla (1916) I. L. R. 43 Calc. .... 944 
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Hindu Law — Succession-— Dayabhaga 

School — Whether great-grand- 
father's sons daughter's sun or 
maternal uncle preferential heir — 

Stare decisis. In a Dayabhaga 
family the great-grandfather’s son’s 
daughter's son is entitled to succeed 
as heir in preference to the mater- 
nal uncle, KaVash Chandra Adhi- 
kari v. Karima Nath Chuwdhry , 

18 C. W. N. 477, followed. The 
principle of spiritual benefit regard- 
ing ttie succession in a Dayabhaga 
family laid down by the Full Bench 
in Gooroo Gohind Shaha's Case , 13 
W. II (F. B.) 49 : 5 B. L. R. 15, 
cannot he questioned now. Kebab 
Nath Banehjee v. Hari Das Ghose 
(1915) I. L. R. 43 Calc. ... 1 

Hindu Law — Will — Construction of will — 
Contingent bequest in futuro of 
whole estate — Succession Act ( X of 
1865). ss. 107 , 111— Event on 

occurrence of which distribution axis 
to take pla<e , specified in will * — The 
will of a Hindu resident in Calcutta 
and subject to the Dayabhaga 
School of law, who died on 10th 
November 1907, stated, U I appoint 
my wife Poritoshini Dasi to be the 
sole executrix of this my will. I 
hereby authorise my said wife to 
adopt dattaka putra. In case of 
death of an adopted son my said 
wife shall adopt one after another 
five sons in succession. If my said 
wife dies without adopting a son, 
or if such adopted son predeceases 
her without leaving any male issue, 
in such case my estate after the 
death of my said wife shall pass to 
the sons of my sister Benodini Dasi 
who may be living at the time of 
my death.” Two sons of his sister 
were living at the death of the 
testator. On his death his widow 
as executrix duly obtained probate 
of the will, and in August 1909, in 
pursuance of the authority given 
her by her deceased husband, she 
adopted a son who, however, died 
on 10th March 1910, an infant un- 
married and leaving no male issue ; 
and a few days afterwards the 
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widow herself died. In a suit by 
the adoptive mother of the testator, 
now represented by the appellants, 
against the two sons (the present 
respondents) of his sister, for a 
declaration that in the events that 
had happened the devise to them 
had failed, and that the testator’s 
estate had devolved on her. Held, 
on the construction of the will 
(affirming the decisions of the 
Courts in India), that on the death 
of the testator the widow took an 
interest in the estate which by 
virtue of the probate was not 
devested on her adoption of a son 
to her husband, and on her death 
the executory bequest to the sons 
of the testator’s sister took effect 
and the estate passed to them. 

Section 111 of the Succession Act 
(X of 1865) was not applicable 
because the event on the occurrence 
of which the distribution was to 
take place was distinctly mentioned 
as, in the words of the will, u the 
death of my wife,” and the gift to 
the testator’s nephews was there- 
fore not affected by that section. 
Bhurendra Krishna Ghose v . 
A*marendra Nath Dey, (1915) 

I. L. R. 43 Calc. ... ... 432 

Home Guarantee : See Contract ... 77 

Identity, proof of: See Security for 

GOOD BEHAVIOUR ... ... 1128 

Immoveable Property : See sale ... 790 

Incorporated Company : See Sale ... 790 

Incumbrance: See Sale for Arrears 

of Revenue ... 779 

A bsolute sale — Unregister- 
ed purchaser of portion of paini 
tenure, interest af whether an incum- 
brance — B engal Tenancy A ct 

( VIII of 1885), ss. 161 , 167— 

Civil Procedure Code ( Act V of 
1908) s 98. Per Jenkins C.J. and 
N. R. Chat ter je a J. (Mullick J. 
dissenting). The interest of an 
unregistered purchaser of a portion 
of a patni tenure is not an u incum- 
brance” within the meaning of s. 
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161 of the Bengal Tenancy Act. 
Ohundra Sakai v. Kalli Prosanno 
Chuckerbutty , I. L. R., 23 Calc. 

254, distinguished. A purchaser of 
a tenure at a sale held in execution 
of a rent decree is not therefore 
required to annul such an interest 
(i.e., of an unregistered purchaser 
of a portion of a patni) under the 
provisions of s. 167 in order to get 
a clear title. Abdul Rahman • 
Chowdhuri v . Ahmadar Rahman 
( 1915) I. L. R. 43 Calc. ... 558 

inheritance : See Hindu Law — Stri- 
de an ... ... ... 64 

Inquiry, delegation of: See Surety ... 1024 

Insolvency — Minor — Infant , whether can 
be adjudicated an insolvent. An 
infant cannot be adjudicated an in-’ 
solvent under any circumstances. 

Ex parte Jones , L. R. 18 Ch. D. 

109, followed. Sital Prasad and 
others, Be (1916) I. L. R. 43 

Calc. ... ... ... 1157 

— Security for Costs — Appeal — 

Jurisdiction — Presidency Towns In- 
solvency Act (. HI of 1909 ) s. 8 (2) 

(b) — Civil Procedure Code ( Act V 
of 1908) ss . 117 , 151 and 0. AX 7, 
r. 10— Practice, On an application 
to the Court of Appeal for security 
for costs in an appeal from an 
order of a Judge in insolvency : — 

Held, that the Court has jurisdic- 
tion to entertain the application 
under s. 117 and 0. XLI, r. 10 of 
the Code of Civil Procedure, read 
with s, 8 (2) (b) of the Presidency 
Towns Insolvency Act. Sesha 
Ayyar v. Nagarathna Lala, I. L. R. 

27 Mad. 121, not followed. 

Lakhipriya Dasi v. Raikishori 
Dasi (1915) I. L. R. 43 Calc. ... 243 

Intention: See Fradulent Preference 6i0 

See Security to keep the 

peace ... ... ... 671 

evidence of : See Forgery 783 

— — , necessity of : See Security 

for good behaviour ... 591 
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Intention ©f Founder : See Mahomedan 

Law — Endowment ... ... 1085 

interest: See Demonstrate Legacy 201 

: See Will ... ... 201 

Power of Court to grant relief 

where interest unconsciona le— 
Creditor , when his improper act or 
omission delays payment of debt. 

Where delay in the payment of 
the principal debt is caused by some 
improper act or omission of the x 
creditors, the accrual of interest will 
be suspended during such period as 
the debtor is so prevented. 
Edwards v. Warden , 3 App. Cas. 

281, Merry v. llyves, 1, Eden. 1, 
Marlborough v. Strong, 4 Brown 
P. C. 539, Cameron v. Smith, 2 B. & 

Aid. 305, Bann v. Dalzel t Moo. & 

M. 228, Anderton v. Arrowsmith , 2 
P. & D. 408, Laing v. Sto?ie, 2 Man. 

& Ry. 561; Moo. & M. 229, 

London, Chatham and Dover Rail - 
way Company v. South-Eastern 
Railway, [1891] 1 Ch. 120, and 
Webster v. British Empire Mutual 
Life Assurance Co., 15 Ch. D. 169, 
referred to. A Court is competent 
to grant relief where the rate of 
interest appears to the Court to be 
of a penal character, that is, so un- 
conscionable and extravagant that 
no Court should allow it. Khaga 
ram Das v. Ramsankar Das, I. L. R. 

42 Calc. 652, Abdul Majeed v, 
Khircde Chandra Pal , I. L. R. 42 
Calc. 690, Bouwang v. Banga 
BehariSen, 22 C. L. J. 311; 20 
C. W. N. 408, referred to. Gopesh- 
war Saha v. Jadav Chandra 
Chanda (1915) I. L. R. 43 Calc. 632 

Internment, object' of : See Alien 

Enemy, suit against ... 1140 

Interrogatories — M ethod of administra- 
tion- — Disclosure of assets by affidavit 
in probate proceedings, how obtained 
— Civil Procedure Code ( Act V of 
1908) O. XI, r. 2. — Probate and 
Administration Act (V of 1881), s . 

55. Order XI of the present Code 
of Civil Procedure applies to pro- 
ceedings in probate ( vide section 55 
of the Probate and Administration 
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Act). Under that Order there are 
only two methods of discovery, one 
by interrogatories and the other by 
an order directing discovery of 
documents in the possession or 
power of the other side. An 
affidavit of assets actually receiv- 
ed can, therefore, be obtained in 
probate preeedings by interroga- 
tories only. Under rule 2 of Order 
XI, in India as in England, the 
Judge has not any power to settle 
interrogatories, but he can only 
decide what should be administered. 

The dicta in English cases with 
regard to the more extensive powers 
of Courts i t matters of probate, 
seem to imply that the strictest 
relevancy may not be required in 
interrogatories therein. Anilabala 
Dasi v . Rajendranath Dalal 
(1915)1. L. R. 43 Calc. ... 300 

Investigation : See Valuation of Suit 225 

Istemrari Mokarari : See Lease .A 332 

Jail Register, extract from: See 

Security for good behaviuor ... 1128 

Jajnavalkya, Ch. li, Vers. 117, 145 : See 

Hindu Law — Stride an ... 944 

Joinder of Cases— Offences against 
different persons by the same accus- 
ed — Legality of joint trial — Crimi- 
nal Procedure Code ( Act V of 1898 ) 
s. 234 — Practice. Section 234 of 
the Criminal Procedure Code is not 
limited to the case of offences com- 
mitted against the same person, but 
applies also where they are com- 
mitted against different persons. 

Manu Miya v. Empress , I. L. R. 

9 Calc. 371, and Sri Bhagwan Singh 
v. Emperor , 13 C. W. N, 507, 
followed. Empress v. Murrari , 

I. L. R. 4 All. 147, Nanda Kumar 
Sircar v. Emperor , 11 C. W. N. 

1128, All Mahomed v. Emperor , 

13 C. W. N. 418, dissented from. 

Queen-Empress v. Juala Prasad, 

I* L. R 7 All. 174, referred to. At 
the same time the powers under the 
section should be used with great 
care and caution where there are 
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different complainants. Subedar 
Aiiir v. Emperor (1915) I. L. R. 

43 Calc. ... ... ... 13 

Joint Estate — Private partition — En- 
cumbraace by co-sharer — Bolding 
in severalty — Tenancy in common — 
Partition by Collector , effect of — 

Estate Partition Acts ( Beng . Act V of 
1897). s. 99, and Beng. Act VIII of 
1876 , s. 128 — Practice — Abandon- 
ment of plaintiff's case and adoption 
by him of defendant's. Section 99 
of Beng. Act V of 1897 applies 
only where the lands are held 
jointly by the proprietors and not in 
severalty in pursuance of a private 
arrangement between the parties. 

Hridoy Nath v. Mohobutnessa , 

3. L. R. 20 Caie n 285, Aimanaddi 
Patriv. Naim Chandra Goiie, 11 
C. L. J. 95, Syed Abdul Latifv-. 
Amanaddi Patwari , 15 C. W. N. 426, 
followed. Joy Sanhari Gupta v„ 

Bharat Chandra Bardhan , I. L. 

R„ 26 Calc. 434, distinguished. 

Where a section of an Act (here s. 

128 of Beng. Act VIII of 1876) 
which has received a judical con- 
struction [ Hridoy Nath v. Moho- 
butnessal 'is re-enacted in the same 
words, such re-enactment [here s. 

99 of 'Beng. Act V of 1897] must 
be treated as a legislative recogni- 
tion of that construction. Mansell 
v. Regina , 8 E. & B. 54, Ex parte 
Campbell , L. R. 5 Ch. App. 703, 
followed. When on a partition by 
the Collector, any land of an un- 
divided joint estate, which had been 
encumbered by any co-share, is 
allotted to another co-sharer, the 
latter takes it free from the encum- 
brance so created. Byjnath v„ 
Ramoodeen , L. R. . 1 I. A. 106, 
followed. The decision in Sheikh 
Ahmedoolah v. Sheikh Ashraf 
Hossein J 13 W. R. 447, [where the-, 
lands were held in severalty ] which 
was followed in Hridoy Nath v. 
Mohobutnessa , I. L. R. 20 Calc. 

285, is not, as is assumed in Joy 
Sanlcari Gupta v. Bharat Chandra 
Bardhan, I. L. R. 26 Calc. 434, 
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inconsistent with, and Las not con- 
sequently been overruled in effect- 
by the decision of the Judicial Com- 
mittee in Byjnatk v. Ramoodeen , 

L. Eh X I. A. 106 [where the lands 
were held in common tenancy], 
Byjnath v. Ramoodeen , L R. 1 I. A. 

106, Venkatarama v. Esumsa. 

I. L. R. 33 Mad. 429, Sheikh Nura 
v Baikuntanath Roy , 21 C. L. J. 

596, Brojo Nath Saha v. Dinesh 
Chandra Neogi, 21 C. L. J. 599, 
Tarihanta v. Ishur Chandra , 21 
C. L. J. 603, Joy Sankari Gupta v. 
Bharat Chandra Bardhan , 1 L. R. 

26 Calc. 434, distinguished as cases 
where land was held in common 
tenancy. A plaintiff carmot be 
allowed to abandon his own case, 
adopt that of the defendant and 
claim relief on that footing. 
Shibkristo Sircar v. Abdul hakeem , 

I. L. R. 5 Calc. 602, Rarndoyal v. 
Junmenjoy , I. L. R. 14 Calc. 791, 
Balmuknnd Kesurdas v. Bhagwan- 
das Kesurdas , 15 Bom. L. R. 209, 
followed. But that does not 
prevent the defendant from con- 
tending that'even on the facts found 
the plaintiff’s claim [here for eject- 
ment] cannot be sustained. 
Nagendra Mohan Roy v. Pyari 
Moiian Saha, (1915) I. L. R. 43 


Calc. 

... 

103 

Joint Family: See Hindu Law — Parti- 
tion 

459 

Joint immoveable Property, partition 
of : -See Benamidar ... 

504 

Joint Trial : See Joinder of Cases 

... 

13 

Judgment-debtor : See Deposit 
Cour* 

IN 

100 

examination of : 

Practice 

See 

285 

? payment by, 

interest : See Execution 

Decree ... 

as 

OF 

207 

Judgment of a Single Judge : 
Letters Patent Appeal 

See 

90 

Judicial Commissioner : See Jurisdic- 
tion 

136 
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Judicial Proceeding, stage in a : 
Sanction for Prosecution 

See 

597 

Jurisdiction : See Insolvency 

. .» 

24B 

.* See Revivor 

... 

903 

: See Stay of Suit 

... 

144 

Chota Nagpur Tenancy Act 
( Beng . VI of 1908) ss. S7, 258 , 264 
— Revenue Officer — Judicial Com - 



missio?ier — Government's power to 
appoint the officer to A ear appeals. 

— Section 87 of the Chota Nagpur 
Tenancy Act provides for a suit 
before a Revenue Officer and for an 
appeal in the prescribed manner to 
the prescribed officer from deci- 
sions passed under sub-section (/) 
that is a decision on any other 
matter not referred to in clauses 
(a) to (c). The rules made by the 
Government provide that suits 
under section 87 of the Act shall be 
tried in all respects as suits between 
the parties. Section 264 (viii) of 
the Act gives the Government 
power to prescribe the officer to 
hear appeals, and the Judicial Com- 
missioner is the prescribed officer 
under the rules. The provisions 
for appeal appear to have been 
overlooked in section 258 and it 
must, therefore, be understood that 

~th©~ — apodal — AppalliLtA Count., in 

Revenue Cases, in deciding a 
dispute under this Act, performs 
the functions of a Reveuue Officer. 
Ganesh Narain Sahi Deo v. 

Protap Udai Nath Sahi Deo 
(1915) J. L. R. 43 Calc. ... 13© 

Court of limited pecuniary 

jurisdiction — Mesne profits amount- 
ing to Us. 60,000, antecedent to 
suit and pendente lite, whether can be 
investigated by Munsif — Civil Proce- 
dure Code ( Act XIV of 1SS2), ss. 

50, 211, 212 — Civil Courts Act 
{XII of 1S$7 ), ss. 7, cl. (I), IS, 

When a plaintiff institutes his suit* 
for possession and inesi.e profits 
antecedent to the suit in a Court of' 
limited pecuniary jurisdiction, he 
may be rightly deemed to have 
limited his claim to the maximum. 
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um>i| d 1 lf ' v biv*!* that Court e»u 

wit rj im a | u f t,‘t in suuh 

ii i-t*w it pbii.nl iff ■ subsequently 

L 3 * 3 h w ir I a <*i dm in of 

l/k • fumdi itiuu «f ihe ( murt, ho I 

?fMY b* ju a fly jv.joiro] to remit 

Hi 1 nu h n* tus mii* lurl with fan I 

r . Vs# ’pm br mglu Iti a suit doll- 
: ■ fly in ft I ’onri of limited 
P* v inwry jurD ihahtu. (Map 

iS4ti*jh \, / * Lw Kami? /fin/'ii, R$ 

*/♦ W. N. Ml ; »» i\ L, .1. *3»}7, 

f - *il t\v > ’ I v. 

H impn'sh rl, 1 \H„ L, ,|, lb 963, 

4i*^'ur**I IV* mi. Hut. mesne profits 
ROlt'mG.mfc to I h * suit and mesne 
. profit 4 t# la? htmul on very 

iJhWetii grjnuds* A Muhsif | 

c&mmlOuUTfcain an application for ; 

ifivoHltgation of mesne profits 
jitivirii ie lift* when I ho claim was • 

•’ ■ kid ■ over ' Its , , . I»M ? 0D0. 'The ' proper 1 

course 'to follow was to direct the 
return of thti plaint in; so far as" it 
embodied a prayer for assessment of 
mesne profits from the institution 
of the suit to the date of delivery 
of possession for presentation to 
the Court of e impotent pecuniary 
jurisdiction, i.«u, the Court of the 
Subordinate Judge. liameswar 
MahtTm v, 1X1 u I. L. 11. 

21 Calc. 550, distinguished. 
Biiiipendra Kiri a» Chakravarty 
V. PlTRNA Oil A N’t) BA BOSE, ( 19 10> 

L L. fL 43 Calc. ... ... 650 

— -of Magistrate: See False 

I'K FORMATION ... ... 173 

» . — — — — *. See Secu- 
rity FOR GOOD BEHAVIOUR ... 153 

Karlas Sec Hindi: Law— Partition ... 459 

Kazi, discretion of : See Maiiomedan 

Law— Endowment ... ... 1085 

iakharaj ; See Assessment ... 973 

land Acq nisi t'm n — Godmwis use l as 
Sir minis' residence whether part o* 
home or building — Acquisition of 
such gmiotm atone, legality of — 

Land Acquisition Act (1 of H94), 

##. 49 (I) a 4 —Practice— Appeal. 

Godowns necessary . as residence 


for servants are part and parcel of 
a bu i!<i in a; [within the meaning of 
s. 49 (!) of Land Acquisition Act] 
being a most important part of that 
building for the purpose of letting 
It out to gentlemen as a place of 
residence. The acquisition of such 
godowns would thus be an acquisi- 
tion of a part of a house contrary 
to the provisions of the Act, It has 
never been doubted that an appeal 
would lie in the case of such an 
order under that section. Hasun 
Malta v. Tasiruddin , I. L. R. 39 
Calc. 393, distinguished. Dal- 
chand Singh i v . Secretary of 
State for India (1916) I. L. B. 

43 Calc. ... ... 665 

land Acquisition Act (I of 1894), ss. 49 

(1), 54: See Land Acquisition ... 665 

S3 : 

See Records, power to call for 239 

Landlord and Tenant— Non-transfer- 
able occupancy holding — Occupancy 
holder transferring part of his hold- 
ing without the hnmcledge or consent 
of the landlord — Transfer, validity of 
— Non-payment of rent by tenant — 
Disclaimer — Suit by landlord for 
khas possession of the transferred 
portion. The holder of a non- 
trausferable occupancy holding has 
no power to create by transfer a 
title good against his landlord. 

Where a tenant transferred by a 
deed of sale a portion of his noil- 
transferable occupancy holding 
without his landlord’s knowledge 
or consent and subsequently refus- 
ed to pay the rent of the transferred 
portion to the landlords on the 
ground that it was sold and relin- 
quished in favour of the purchaser, 
paying rent only for the portion of 
the holding which remained in his 
possession, and where such appor- 
tionment of the rent was accepted 
by the landlords : Held , that 
such an act on the part of the 
tenant amounted to a disclaimer 
to all right, title and interest to the 
transferred part, and that the part 
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transferred was at the disposal of 
the landlords, unless any third 
person could make out a good title 
to possession as against them. 

Kunja Kishoee Pal Chqwdhry v. 

Rama Sundari Dasee (1915) 

I. L. R. 43 Calc. ... ... 878 

— Purchase of 

raiyats 1 interest by sole Landlord — 
Occupancy holding and occupancy 
righ t — Transfer ability — Merger — 
Under-raiyat — Notice to quit — 
Ejectment — Bengal Tenancy Act 
(VIII of 18S5) as amended by 
Bengal Act I of 1907 , ss. 22, cl. 

(2) 49, 85 and 167. The raiyats 
of certain lands in dispute executed 
a mortgage of their lands and put 
the mortgagee in possession. Sub- 
sequently the mortgagee settled the 
lands with under-rab/ate. The 
superior landlord then brought a 
suit for rent against Lis raiyats and 
purchased the holding at a sale for 
arreais of rent. Thereafter, the 
landlord sold the permanent raiyati 
to one Meajan, who, after having 
taken a lease from the landlord and 
after having redeemed the mort- 
gage, sold the same to the present 

plaintiffs. The plaintiffs, thereupon, 

brought a suit to eject the under- 
raiyats. Held , that the occupancy 
still continued to exist after the 
purchase by the landlord. AJchil 
Chandra Biswas v. Hasan All 
Sadagar , 19 C. W. N. 246, followed. 

Held , also, that the landlord was 
able to transfer the holding to 
Meajan, through whom it came to 
the plaintiffs. Held , also, that the 
ultder-r aiyats continued to be under- 
raiyats and were duly served with 
notice to quit and must be ejected. 

Yakub Ali v. Meajan (1915) 

I. L. R 43 Calc. ... ... 164 

Lawful Apprehension, resistance to : 

See Rescue from Lawful 

Custody ... ... ... 1161 

Lease — “ Istemrari molcarari” meaning 
of the expression , lexicographical 
and customary — Tenure , perpetuity 


of — What covenants and circum- 
stances favour the theory of perpetui- 
ty — Meaning of words in a docu- 
ment, whether, a question of fact or 
laic — Rights of parties to a contract 
how governed. The expression 
u istemrari mohirari 11 does not per 
se convey, either lexicographically 
or by way. of custom, an estate of 
inheritance ; hut an istemrari 
molearari patta, notwithstanding 
the absence of words indicative of 
horitability, such as ba farzandan, 
naslan bad ?iaslan or al-aulad , 
may indicate a perpetual grant, if 
the other terms of the instrument, 
the circumstances under which it 
was made or the subsequent 
conduct of the parties, show such 
an intention with, sufficient certainty. 
Clauses in a lea^e which impose a 
restraint on transfer or cutting 
down of fruit-hearing or income- 
yielding trees by the lessee are not 
consistent with the theory of a 
perpetual lease. Clauses which 
throw the cost of improvement on 
the lessee indicate some measure of 
continuity, but not necessarily per- 
petuity. A lease in favour of two 
persons points to the conclusion 

that them erh an m ft rnggan r ft of 

continuity was desired, perpetuity 
was not intended. A substantial 
premium for a lease is one of the 
surest indications of a permanent 
grant. Tulshi Per shad Singh v. 
Ramnarain Singh, I. L. R. 12 Calc. 
117 ; L. R. 12 I. A., 205, analysed 
and followed. Tulshinarain Sahic 
v. Baboo Modnarain Singh , (1848) 
S. D. A. 752 ; 10 I. D. (0. S.) 532, 
Ameeroonnissa Begum v. Hetnarain 
Singh , (1853) S. D. A. 648. The 
Government of Bengal v. Nawab 
Ja-fur Hosse'm , 5 Moo. I. A. 467, 
Sarobur Singh v. Raja Mahender- 
narain Sing , (I860) S. D. A. 577, 
Raja Lilanand Singh Bahadur v. 
Thalcur Munorunjun Singh , 13 

R. L. R. 124; L. R. Sup. vol. 181, 
Sheo Pershad Singh v. Rally 
Dass Singh, 1. L. R. 5 Calc. 543. 
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BUamonl Dasi v. Baja Sheoper sad 
Singh , I. L. R. 8 Calc. 664 ; L. R. 

9 I. A. 33, Beni Pershad Koeri v. 
Dudhnath Roy , I. L. R. 27 Calc. 
156 ; L. It 26 I. A. 216, Agin 
Rindh Upadhya v. Mohan Bikram 
Shah , I. L. R. 30 Calc. 20, Narsingh 
Dyal Sahu v. Ram Narain Singha , 

T, L. R. 30 Calc. 883, and Chmdhri 
Gridhari Singh v. J/ata'a? 

Narain Singh , 10 C W. N. cclxxxv, 
followed. Munrunjun Singh v. 
Rajah Lelanund Singh , 3 W. R. 84, 
Tekait Manoraj Sing v. Raja 
Lilanand Sing , 2 B. L. R. A. C. 
125??., ifaja/i Lelanund Singh v, 
Thakoor Monorun jun Singh , 5 

W. R. 101, Lakhu Koioar v. J2o?/ 
Hari Krishna Singh , 3 B. L. R. A. C. 
226 ; 12 W. R. 3, and Karunakar 
Mahaii v. Niladhro Chowdhry , 5 B. 
L. R. 652 ; 14 W. R. 107, overruled. 
IFaiteo?* v. Mohesh Narain Roy , 24 
W. R. 176, referred to. The 
meaning of words in a document 
is a question of fact, though the 
effect of words is a question of law. 
Chatenay v. Brazilian Submarine 
Telegraph Company , [1891] 1 

Q. B. 79, followed. The rights of 
parties to a contract are to be 
judged by that hy w2i lull they 
may justly be presumed to have 
bound themselves. Lloyd v. 
Guihert , 6 B. & S. 100 : 122 E. R. 
1134, and Abdzd Aziz Khan v. 
Appayasami Naicker , I. L. R. 27 
Mad. 131 ; L. R. 31 I. A. 1, follow- 
ed. Where a lease is in favour of 
two persons and the lease wculd 
not terminate till the death of the 
suvivor of the two lessees, no 
question of limitation can arise 
before the death of both the lessees. 
Qumre : Whether the mode in 
which registration of a lease is 
effected is relevant to an enquiry as 
to the nature of the lease. NajL 
bulla Mulla v.Nudr Mzstri, I. L. R. 
7 Calc. 196, Jagatdhar Narain 
Prasad v. Broun, I. L. R. 33 Calc. 
1133, and Ind< a Bibi v. Jain Sirdar 
AHri, I. L. R. 35 Calc. 845, Sartaj 


Lease — concld . 

Kuari v. Deoraj Kuari , I. L. R. 10 
All. 272 : L. R. 15 I. A. 51, refer- 
red to. Ram Narain Singh v. 

Chota Nagpur Banking Associa- 
tion (1915) I. L. R. 43 Calc. ... 332 

Legal Interest : See Declaratory 

Decree, suit for ... ... 694 

Legal Necessity : See Hindu Law — 

Alienation ... 417,574 

Legal Practitioners let (XVIII of 1879), 

$s. 13 (5), 14 : See Unprofessional 
Conduct ... ... 685 

Legislation, when retrospective : See 

Assessment ... ... 973 

Letters Patent, 1885, els. 15, 36, 39: 

I Gee Letters Patent Appeal ... 90 

Letters Patent, 1865, ss. 15, 44: Gee 

Appeal ... ... ... 857 

Letters Patent Appeal — True result of 
cancelling therein o x a judgment of 
reversal of a single Judge of the 
High Court — Leave to appeal to 
Privy Council — Letters Patent , 

2865 , els. 15 , 36 , 39 — Civil Proce- 
dure Code ( Act V o* 1908), ss. 110 , 

115 — u Court immediately belowP 
In an appeal under clause 15 of the 
Letters Patent (or Charter) the 
cancelling of a judgment of rever- 
sal passed by a single Judge of the 
High- Court results in an affirmance 
of the decision of u the Court 
immediately below.” Such a 
Judge sitting alone is not a Court 
subordinate to the High Court ; and 
thus no decision of a single Judge 
can be revised under s. 115 of the 
new Code. Debendra Nath Das 
v. Bibud hendra Mansingh (1914) 

I. L. R. 43 Calc. ... ... 90 

Limitation : See Assessment ... 973 

: See Decree, assignment of 990 

: See Hindu Law — Aliena- 
tion ... ... ... 417 

— : See Revivor ... ... 903 

:• See Sale for Arrears of 

Revenue ... ... 779 

I — ; See Suit for Account ... 248 
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Limitation — Court of Wards, competency , 
of, to acknowledge debt— Effect of 
acknowledgment of pre-existing debt 
by the Court as regards limitation — 

Court of W ards Act ( Bertg . r X of 
13 70), s. IS — Limitation Act {IX of 
190S ), s. 19. The Court of Wards 
Act, 1879, does not contain any 
express power authorizing the 
Court to execute promissory notes. 

But there can be no doubt on the 
authorities that the Court lias 
power to give an acknowledgment 
so as to give a new period of 
limitation under s. 19 of the Limit- 
ation Act. Beti Makar ani v. 
Collector of Etawah , I. L. R. 17 
All. 198, Bam Charon Das v. Gaya 
Prasad , I. L. R. 30 All. 422, and 
Kondamodalu Linga Reddi v. 

Alluri Sarvarayudu , T . L. R. 34 
Mad. 221, applied. Kashbehary 
Lal Mandar v. Anantd Ram (1915) 

I. L. R. 43 Calc. ... ... 211 

Limitation Act (XV of 1871) 

s. 14 — Suspension of cause of action. 

In this appeal their Lordships of 
the Judicial Committee affirmed, on 
the question of limitation, the 
decision of the High Court in the 
case of Lakhan Chandra Sen v. 
Madhusudan Sen which is reported 
in I. L. R. 35 Calc. 209. NrityA- — - — ■— 

mosi Dassi v. Lakhan Chandra 
Sen (1916), I. L. R. 43 Calc. ... 660 

Valuable Consideration , what 

is — u Transfer ,” if grant of perma- 
nent lease is — Suit to recover posses- 
sion of property from lessee , if 
maintainable without making mort- 
gagee of same property -party — 
Limitation Act (XV of 1877) s. 10, 

Sch. II Art. 134 ; and (IX of 1908) 
ss. 10, 30, Sch. I, Art. 134. In a 
suit by a shebait to recover posses- 
sion of debutter property vested in 
the shebait in trust for the deity, 
which had been transferred more 
than 12 years before the institution 
of the suit by the plaintiff’s prede- 
cessor in title, who bad granted a 
putni lease of the property for con- 
sideration of a considerable fixed 
annual rent, but without receipt of 
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any bonus : — Held, that the suit 
was barred by limitation under Art. 

134 of Sch. I of Act IX of 1908. 
Abhiram Goswimi v. Shyama 
Char an Nandi , I. L. R. 36 Calc. 

1003; L R. 36 LA. 148, Ishwar 
Shyam Chind Jilt v. Ram Kanai 
Ghose , I. L. R. 38 Calc. 526 : L. R. 

38 I. A. 76, and Damodar Das v, 

Lakhan Das, I. L. R. 37 Calc. 885 ; 

L. R. 37 I. A 147, distinguished. 

Held, further, that the grant of the 
permanent lease in this case was a 
transfer for valuable consideration. 

Currie v. Misa, L. R. 1 0 Exch. 153, 
followed. Held, also, that no 
period of limitation was prescribed 
for a suit of the present nature 
under the Act of. 1877, and there- . 
fore s. 30 of the Act of 1908 has 
no application in this case. Where 
in this case, the plaintiff had 
granted a valid usufructuary mort- 
gage of the property in suit to a 
third person for a term which did 
not expire before the institution of 
the suit, it is not open to him to 
determine the lease to the defend- 
ants, the benefit of which had been 
expressly assigned by the plaintiff 
to the mortgagee. Eameswar 
Malia v. Sri Sri Jiu Thakur 

nr^JTTTTr^^ — 34 

Limitation Act (XV of 1877) s. 10, Sch. 

II, Art. 134 : See Limitation ... 13 

s 14 . g ee 

Limitation ... ... 66C 

$s , ig } 20: 

See Execution of Decree ... 207 

Sch. 81, Arts, 

179, 180 See Revivor ... 903 

Limitation Act (IX of 1908) ss. 10, 30,' 

Sch. I, Art. 134 : See Limitation ... 34 

g, 19; g ee 

Limitation ... ... 211 

, sch. I, 

Arts. 89, 115, 132 : See Principal 
and Agent ... ... 248 


Arts. 121, 142, 144 : See Sale for 
Arrears of Revenue ... 779 
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Limitation Act LV of (1877), Sch. 1, 

Arts. 182, 185 : See Revivor ... 903 

Liquidator —Registered company —Pro- 
perly (f the company , resting of — 

Oficial Assignee — Disti'ibution of 
proceeds in Court , when governed^ by 
Civil Procedure Code (Act V of 
1908) — Release — Companies Act — 

(VII of 1913) ss. 2(3), 3(3), 171, 

215, 232 . The liquidator o£ a 
registered company differs in this 
respect from the Official Assignee 
in that the property of the Com- 
pany does not vest in him. The 
distribution of the proceeds wldcli 
had come into Court before an 
. application was made (to the High 
Court) to pass an order in favour 
of the liquidator, must be governed 
by the provisions of the Code of 
Civil Procedure. Amrita Lal 
Kundu v. Anukul Chandra Das 


(1915), I. L. R. 43 Calc. ... 586 

Locus PcenUentise i See Security for 

GOOD BEHAVIOUR ... ... 1128 

Lower Appellate Court, power of: See 

Remand ... ... 148 

Magistrate, duty of : See Surety ... 1024 

Mahan t, right of succession as : See 

Hindu Law — Endowment ... 707 


Mahometan -Law Endowment — Fublic 

Mosque — Eight of management — 
Civil Procedure Code, 1882, s. 539 
— Suit for appointment of Trustees 
and for settlement of a scheme of 
management — Community composed 
of Sunni Mahomedans from various 
districts and places — Trust deed 
giving management exclusively to 
Rhanderios — Discretion of Kazi 
under Mahomedan Laic — Discretion 
of Court— Obligation to adhere to 
intentions of founder, and objects of 
Trust — Right to vary details of 
management in accordance with 
changing conditions and circum- 
stances. This appeal which arose 
out of a suit brought under section 
539 of the Civil Procedure Code, 
1882, for the appointment of 
trustees, and the settlement of a 
scheme of management related to 
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the Sunni Jumiua Musjid at 
Rangoon which was admittedly a 
public mosque dedicated to the 
performance of religious worship 
by all Sunni Mahomedans without 
restriction as to place of origin. 

The land on which the mosque was 
built had been granted by the 
Government on trust for that pur- 
pose in 1862 and it was, together 
with other land adjoining, pur- 
chased in 1871 from the Govern- 
ment by five members of the Sunni 
Mahomedan community who by a 
deed of trust in Marcli 1872 dedi- 
cated it, and the mosque erected 
thereop, for the purpose of divine 
worship by all Sunni Mahomedans, 
and vested the control and manage- 
ment of the mosque solely in 
Rlianderias (Sunni Mahomedans 
from Rliander near Surat). Held, 
that the transactions which took 
place in 1871 and 1872 in no way 
affected the original and then exist- 
ing trust, and that the trust deed 
did not create a new dedication, 
but the mosque remained as before 
a public mosque dedicated to the 
performance of worship by all 
Sunni Mahomedans .as originally 
founded. With respect to a public 
religious trust, as distinguished 
from a private trust, the discretion, 
under the Mahomedan law, of the 
Kazi (a discretion, now exercised 
by the Civil Court) was very wide ; 
for though he could not depart 
from the intentions of, or the rules 
made by, the founder as to the 
objects of the benefaction, yet as 
regards its management, which m 
must be governed by circumstances, 
he had complete discretion, his 
primary duty being to consider the 
interests of the general body of the 
public for whose benefit the trust 
is created. In his judicial discre- 
tion he might vary any rule of 
management which he finds either 
not practicable or not in the best 
interests of the institution. Held, 
therefore, that in settling a scheme 
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of management the question was 
not one involving the determination 
of conflicting rights, but the con- 
sideration of the best method for 
fully and effectively carrying out 
the purposes of the trust. Section 
539 vested a very wide discretion 
in the Court, and in giving effect 
to its provisions and appointing 
new trustees and settling a scheme 
the Court was entitled to take into 
consideration not merely the wishes 
of the founder so far as they can 
be ascertained, but also the past 
history of the institution, and the 
way in which the management has 
been carried on heretofore in con- 
junction with other existing condi- 
tions that might have grown up 
since its foundation. The Court 
also had the power of giving any 
directions and laying down any 
rules which might facilitate the 
work of management, and, if neces- 
sary, the appointment of trustees 
in the future. Held , also, that 
on the facts and in the circum- 
stances of this case the Rhanderia 
section of the worshippers, all 
other conditions being equal, 
were preferably entitled to the 
management of the mosque. 
Ibrahim Esmael v. Abdool Carim 
Peermamode, [1908] A. C. 526 ; 

L. It. 35 I. A. 151, distinguished. 

The case was accordingly remitted 
to the Chief Court to form a 
scheme by which the appointment 
of future trustees should he en- 
trusted to a committee of the wor- 
shippers, the composition of which 
should be in the discretion of the 
Court with due regard to local 
needs and conditions, subject to the 
provision that so long as circum- 
stances do not vary, a majority 
of such committee should be 
Rhanderias ; and that in settling 
the scheme the Court should lay 
down rules for the guidance of the 
committee in the discharge of any 
supervisitoriul functions that it 
may be necessary to confide to 
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them and for filling up vacancies 
on their body subject to its control. 
Mahomed Ismail Ariff v. Ahmed 
Moolla Da wood, (1916) I. L. R. 

43 Calc. ... ... 1085 

Management, Hghtof: See Mahomedan 

Law-— Endowment ... 1085 

Manager liability of ; See Costs ... 190 

Master, authority of: See Reuvor ... 903 

Maternal uncle : See Hindu Law — Suc- 
cession ... ... ... 1 

Measure of Damages : See Damages ... 493 

Merger *. See Landlord and Tenant ... 164 

Mesne Profits: See Jurisdiction ... 650 

Minor : See Insolvency ... ... 1157 

Minor : See Solicitor’s Lien for Costs 676 

Mistake — Suit to set aside previous 

decree on ground of mistake — 

Competence of compromise and 
decree thereon — Rectification — 

Fraud . A decree can be set aside 
by suit on the ground of fraud 
if of the required character. But 
a suit does uot lie to set aside a 
decree in a previous suit on the 
ground that the Judge in passing 

that decree — made. a mistake. 

Jogeswar Atha v. Ganga Bishmi 
GhattacJe , 8 O. W. N. 473, dissent- 
ed from. Mahomed Golab v. 
Mahomed Sulliman. I. L. R. 21 
Calc. 612, Sadho Misser v. Golab 
Singh, 3 C. W. N. 375, and Bhandi 
Singh v. Dowlat Ray , 17 C. W. N. 

82 ; 15 C. L. J. 675, referred to. 

While in the case of a compromise, 
as the contract is capable of being 
rectified for an appropriate mis- 
take, so, as the necessary conse- 
quence, is the decree which is 
merely a more formal expression 
given to that contract. Hudders- 
field Banking Co., Ld. v. Henry 
Lister and Sou, Ld ., [1895J 2 Ch. 

273, followed. Kusodhaj Bbukta 
v. Biuja Modun Bhukta (1915), 

I. L. R. 43 Calc. ... ... 217 

Mitakshara : See Hindu Law— Joint 

Family ... ... ... 1031 
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Mitakshara — comld. 

— _ _ See Hindu Law— Parti- 
tion ... **• ••• 459 

— , Ch. r, S. ? I, paras. 9, 11, 

25 : See Hindu Law— Stridhan 944 

Mortgage — Equitable mortgage — -Secu- 
rity ^ scope of — Title-deeds deposited . 
as security, and endorsement made 
on promissory note given — Addition 
subsequently made to memorandum 
endorsed on note — Scope of security 
limited to original memorandum. 

Where title-deeds of property are 
handed over with nothing* said 
except that they are to be security, 
the law supposes that the scope 
of the security is the scope of the 
title-deeds. Where, however, title- 
deeds are handed over accompanied 
by a bargain, that bargain must 
rule. Lastly, when the bargain is 
a written bargain, it, and it alone, 
must determine what is the scope 
and extent of the security. Shaw 
v. Foster , L. R. 5 E. & I. App. 321, 
per Lord Cairns, followed. On 
obtaining a loan, the defendants 
executed a promissory note and 
made an endorsement on it: “As 
security, grant of a house in 14fch 
Street,” to which admittedly some 
months afterwards, words were 
added which caused the endorse- 
ment to read “As security, grant 
of a house in Strand Road and 
14th Street.” There was, in their 
Lordships 1 opinion, satisfactory 
evidence for the defendants of 
identification to show that the 
security consisted of only one 
house, and that the references to 
it in books of account and else- 
where, were always in the singular: 
and on the other hand, the plaint- 
iffs, the persons holding the 
security, on whom it lay to clearly 
satisfy the Court of the scope of 
the security, had failed to do so.: 

Held, therefore, (upholding the 
appellate decision of the Chief 
Court), that the scope of the securi- 
ty was limited by the original 
endorsement on the note. Pranji- 
' ^NDAa Jagjivandas Mehta v. 
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Chan Ma Phee (1916) I. L. R. 

43 Calc. ... ... ... 895 

— Gross and culpable negli- 

gence of vendor ( first mortgagee) in 
leaving title-deeds with vendee {mort- 
gagor) — ■ Whether prior mm'tgage 
postponed thereby in favour of sub- 
sequent mortgage by deposit oj title- 
deeds — Search in Registration office 
— Constructive notice- — Priori y — 
Transfer of Property Act (IV of 
1882), ss. 8 , 78. Section 78 of the 
Transfer of Property Act makes its 
three ingredients “fraud, misre- 
presentation, or gros* negligence ” 
disjunctive and one cannot be 
defined in terms of the other or 
others. They are three different 
kinds of conduct and are in no way 
co extensive. Monindra Chandra 
Handy v. Troyluchho Nath Burat , 

2 0. W. N. 750, discussed and 
distinguished. Walker v. Linom , 

[1907] 2 Ch. 104, followed. 

Neglect to recover the title-deeds 
by a vendor from a vendee who lias 
secured the greater part of the 
purchase-money to the vendor by 
giving him a mortgage on the pro- 
perty itself, when the vendor has 
full notice that the vendee is im- 
pecunious and a bad paymaster, 
and thereby the vendee is enabled 
to obtain a second mortgage on the 
property by deposit of the title- 
deeds, is gross and culpable negli- 
gence (which postpones the prior 
mortgagee), and is rendered more 
so by a deliberate suppression of 
the existence of the mortgage in^ 
the sale deed and a suggestion that 
the purchase- money was required 
in cash and paid accordingly. 

Colyer v. Finch , 5 H. L. 905, 
followed. Registration not being 
itself notice, a search made by the 
clerk to the solicitor to the vendee 
(mortgagor), who has an interest 
to conceal the encumbrance from 
the second mortgagee, cannot 
saddle the latter with notice of the 
encumbrance. Madras Building 
Company v. Rowlandson , I. L, R, 
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13 Mad. 383; I. L. R. 15 Mad. 286, 
and Manji Karimbhai v. Haorbai 
I. L. R. 3d Born. 342, followed. 

Nanda Lal Roy v. Abdul Aziz 
(1916) I. L. R. 43 Gale. ... 1052 

IVIosque : See Mahomedan Law— Endow- 
in' 1, • ... ... 1085 

Ifltsiticiipality — Roads which vest in the 
Municipality— Public, when they 
have a right to go over private path - 
way— Difference between roads 
vested in the Municipality and 
others as regards Municipality's 
rights — Bengal Municipal Act 
(Beng. Ill of 1884), ss. 30, 31. 

Under s. 30 of the Bengal Munici- 
pal Act as amended by recent 
legislation, private pathways do not 
vest in the Municipality. Chair- 
man of the Howrah Municipality 
v. Khetra Krishna Mitter , T. L. I L 
33 Gale. 1290, followed Kumud 
Bandhu Das Gupta v Kishori Lal 
Goswami, (1911) S. A. Nos. 488 
and 838 of 1 909 (unrep.), and 
Kamal Kamini Debi v. Chairman, 
Howrah Municipality (1909) S. A. 

No. 2134 of 1907 (unrep.), dissent- 
ed from. The Municipality may, 
however, have control over such a 
pathway, if the public have a right 
to go over it, as provided for in 
section 31 of the Bengal Municipal 
Act. The difference between roads 
vested in the Municipality and 
other roads is that in the former 
case the Municipality is responsible 
for lighting, watering, sewering 
and clearing the roads, and in the 
oftter case, the Municipality has 
only the power of control to 
prevent the road from becoming 
a nuisance, or the rights of the 
public from being interfered with. 
Chairman, Howrah Municipality 
v . H arid as Datta (1915) 1 L. R. 

43 Calc. ... ... ... 130 

Musialman Wakf Validating Act (VI of 

IBIS), ». 3: See Wakf, validity 
0J? •*. ... ; ... 158 

Mutawallh See Wakf ... ... 467 
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Moth, natura, object and custom of: 

See Hindu Law— Endowment ... 707 

Natural Son : See Hindu Law — Stri- 

DHAN ... ... ... 944 

Negligence : See Mortgage ... 1052 

Next Friend : See Costs ... ... 676 

No n-fransf enable Occupancy Holding: 

See Landlord and Tenant ... 878 

Notice : See Review ... ... 178 

: See Revivor ... ... 903 

Notice t© quit: See Landlord and 

Tenant ... ... ... 164 

Notification of Payment : See Execu- 
tion of Decree ... ... 207 

Occupancy Holding, transfer of part of : 

See Landlord and Tenant ... 878 

Occupancy Slight: See Landlord and 

Tenant ... ... ... 164 

Incidents of another 

tenancy under the same la?idlo^d but 
in different localities in the occupa- 
tion of the occupancy raiyat — 

Bengal Tenancy Act ( VIII of 
1885), s. 182. The provisions of 
the Bengal Tenancy Act are appli- 
cable to a tenancy for building a 
shop in a market in which the 
tenant afterwards came to reside, 
where the tenant has occupancy 
right on certain jamas under the 
same landlord in a different village 
from before the acquisition of the 
tenancy for building the shop. 

Golam Mowla v. Abdool Sowar 
Mondul , 13 C. L. J. 255, Protap 
Chandra Das v. Bkseswar Pra- 
manick, 9 C. W. N. 416, Kripa 
Nath Chakrabutty v. Sheikh Anu , 

10 C. W. N 944, and Harihar 
Chatter ji v. Dinu Bera , 14 0. L. 

J. 170, referred to^ Bhikarj- 
ram Bhagat v. Maharaj Bahadur 
Singh (1915) I. L. R. 43 Gale. ... 195 

Offerings t« a Ysmpla— Transferability 
— Transfer of Property Act ( IV 
of 1882), s. 6*, cl. (a). There are 
certain rights that cannot be trans- 
ferred. They are res extra commer- 
cium ; for instauce, sacerdotal office 
which belongs to the priest of a * 
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Offerings to a Temple — concld. 

particular class. Similarly a right 
to receive offerings from pilgrims, 
resorting to a temple or shrine, is 
inalienable. The chance that 
future worshippers will give offer- 
ings is a mere possibility and as 
such it cannot be transferred. 
Lakhsmanaswa m i Naidu v. Ran- 
gamma , I. L. R. 26 Mad. 31, 

Kashi Chandra v. Kailash Chandra , 

I. L. It. 26 Calc. 356, Dino Nath 
Chud erbulty v, Pratap Chandra 
Goswaml , I. L. R. 27 Calc. 30, 
referred to. Puncha Thakgr v. 
Bindeswari Thakur (1915) I. L. 

R. 43 Calc. ... ... 28 

Of ficlal Assignee : See Liquidator ... 586 

Corruption : See Contract ... 11 5 

Onus of Proof: See Legal Necessity ... 417 

„ — . See Rent, suit fcr ... 554 

Opium Act (i of 1878) s. 18: See Rescue 

fro 3i Lawful Custody ... 1161 

Original Criminal Sessions, High Court : 

See Perjury ... ... 542 

Paik, suit t© eject: See Remand ... 1104 

Parties, addition of: See Remand ... 938 

Parties, rights of : See Lease ... 332 

Partition : See Hindu Law— Joint 

Family ... ... ... 1031 

*•: See Hindu Law — Partition 459 

, right to : See Hindu Law- 

Partition ... ... 1118 

— , suit for : See Benamidar ... 504 

by Collector: See Joint 

Estate ... ... ... 103 

Partnership — Contract Act (IX of 1872) 

8. ISO — Bailor and bailee — Either 
may maintain an action against a 
wrong-doer — What constitutes part- 
nership — Partner entitled to pur- 
chase partnership property-— Action 
for settled account . A partnership 
is constituted whenever the parties 
nave agreed to carry on business or 
to share the profits in some way in 
common. Mollwo , March v. Court 

of Wards, 10 B. L. R. 312, Pooley 
v. Driver, 5 Ch. D. 458, referred 
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Partnership— concld, 

to. A partner is entitled to pur- 
chase partnership property provided 
there is full disclosure and the 
parties are at arm’s length.. It is 
only where the real truth is con- 
cealed and the facts are not dis- 
closed that one partner has legiti- 
mate grievance 8 against another. 

Dunne v. English , L. R. 18 Eq. 

524, Imperial Mercantile Credit 
Association v. Coleman , L. R. 6 H. 

L. 189, referred to. An action 
for the balance of a settled account 
would Dot he restrained merely 
because there were other unsettled 
accounts between the parties. 
Rawson v. Samuel , (1839) Cr. & 

Ph. 161, Preston v. Strutton , 1 
A list. 50, referred to. Section 1 80 
of the Contract Act provides that 
if a third person deprives the 
bailee of the use or possession 
of the goods hailed or does them 
any injury, the bailee is entitled to 
use such remedies as the owner 
might have used in the like case, 
if no bailment had been made, and 
either the bailor or the bailee may 
bring a suit against a third person 
for such deprivation or injury. 

Giles v. Grover , 6 Bligh N. S. 277, 
Jefferies v. G. W Railway Com- 
pany , 5 EL & Bl. 802, Manders v. 
Williams , 4 Exeh. 339, referred to. 
RaMNATH GaGOI V . PlTAMBAR DEB 

Goswami (1915), I. L. R. 43 Calc. 733 

. property; See Partner- 
ship ... ... ... 733 

Patni Tenure, purchaser of: See In-* 

CUMBKANOK ... ... 558 

Payment under Compulsion of Law : 

See Deposit in Court ... 269 

Penal Code (Act M of 1860), es. 25, 

14, 463 to 485 : See Forgery ... 421 

g. 143, 

convict!** under: See Security 
to keep the Peace ... ... 671 

s. 153A: 

See Security for good behaviour 591 
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Penal Code (Act XLV of 188 Q)— conoid. 

— is. 224| 

225 : See Rescue from lawful 
Custody ... ... ... 1161 

SSa 441, 

447 : See Criminal Trespass ... 1 143 

, ss. 468, 

471 ! See Forgery ... ... 783 

Penalty — Court Fees Act ( VII of 1870), 
s. 19 E — Scope of the section — Suit 
to recover penalty by Secretary of 
State, maintainability of — Decision 
of Revenue authority — Jurisdiction 
of Civil Court. Unless there is a 
statutory bar, suit is maintainable 
by the Secretary of State for India 
in Council for recovery of a penalty 
lawfully imposed. A Civil Court 
has no jurisdiction to review the 
decision of a Revenue authority on 
the ground that the valuation 
had been incorrectly made or that 
the discretion in the imposition of 
the penalty had been erroneously 
exercised. But the position is 
different when the order for imposi- 
tion of penalty is assailed on the 
\ ground that it has not been made 

\ in accordance with the statute. If 

\}ie action of the Revenue authority 
is hdtra vires, if he has not followed 
the procedure prescribed by the 
statute which is the source of his 
authority, there is no enforceable 
claim which a Civil Court is bound 
to recognize. Manelrji v. Secretary 
of State for India , (1896) Bom. P. 

J. 529, followed. Section 19 E of 
the -Court Fees Act, 1870, contem- 
plates an application on the part of 
the person who has taken out 
probate and produces the same to 
be duly stamped. It further con- 
templates that the estimated value 
of the estate is less than what the 
value has afterwards proved to be. 

A.-G. v Freer, 11 Price 183, 
Bradlaugh v. Clarke , L. R. 8 A. 0. 

354, Cawihorne v. Campbell , 1 
Anst. 214, In the goods of Omda 
Bibee , I. L. R. 26 Calc. 407, In the 
goods of Stevenson, 6 C. W. N 898, 
referred to. Nikukja Rani Chow- 
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Penalty— concld. 

dhurani v. Secretary of State 
for India (1915) I. L. R. 43 Calc. 

Perjury — Power of High Court to direct 
prosecution when false evidence 
given before the Committing Magis- 
trate in the mofussil- — Nearest 
first class Magistrate — Presidency 
Mag istrate — Criminal Procedure 
Code ( Act V of 1898), s . 476- 
Practice . Where a witness exam- 
ined during the trial of a prisoner 
at the Original Criminal Sessions of 
the High Court has intentionally 
made false statements before the 
committing officer at B in the 
district of Alipore, the High Court 
has jurisdiction, under s. 476 of the 
Criminal Procedure Code, to send 
the case of the witness for inquiry 
or trial to the District Magistrate of 
Alipore as the nearest Magistrate of 
the first class. Kedar Nath Kar 
v. King- Emperor, 3 C. L. J. 357, 
Emperor v. Tripura Shankar 
Sarkar, I. L. R. 37 Calc. 618, dis- 
tinguished. Emperor v. Donald- 
son (1916) I. L. R. 43 Calc. 

Permanent Leas® : See Hindu Law- 
Partition 

*: See Limitation 

Perpetuity of Tenure : See Lease 

Plaint, amendment of : See Appeal 

: See Remand ... 


230 


542 

1118 

34 

332 

95 

938 


Form of plaint — Suit against 
Corporations' Defendant , misdes- 
cription of — Service on Corpora- 
tions — Civtl Procedure Code ( Act 
V of 1908) 0. XXIX, rr. 1 and 2 
— Practice. In a plaint filed 
against two companies, the defend- 
ant companies were described as 
u the India Geueral Steam Naviga- 
tion and Railway Company, 
Limited, and the Rivers Steam 
Navigation Company, Limited, by 
their joint agent A. E. Uogers ” 
and notice was served on Mr. 
Rogers. Subsequently Mr. Rogers 
retired from the service of the Com- 
panies and left the country. At 
the trial of this suit, the plaint was 
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Plaint — conoid. 

amended and Mr. Rogers’ name was 
omitted from the title of the suit 
which was proceeded with against 
the two Companies. Held , that 
the plaint as originally framed was 
in contravention of 0. XXIX, 
r. 1 of the Code of Civil Procedure. 

Ram Das Sein v. Stephenson, 10 W. 

R, 366, Nuheen Chunder Paul v. 
Stephenson , 15 W. It. 534, and 
Campbell v. Jackson , I. L. R. 12 
Calc. 41, referred to Held, also, 
that the amendment might stand, 
but the plaintiffs were bound to 
serve notices of the suit in the 
manner provided in 0. XXIX, r. 2, 
after the amendment had been 
made -and the suit properly consti- 
tuted. India General S. N. & R. 

Co , Ld. v . Lal Mohan Saha ( 1 9 i 5), 


I. L. II. 43 Calc. 


441 

Pleader as Litigant: See Unprofes- 


siqnai. Conduct 

... 

685 

Police Act (¥ of 1851), ss. 17, 19: 

See 


Special Constables ... 

... 

. 277 

Report : See False Information 

173 

— ...... ; See Surety 

... 

1024 

Possession, suit to recover : See Limi- 


tation ... 

... 

34 

Power of Attorney : See Principal 

and 


Agent ... 

... 

527 

Practice : See Appeal 

... 

833 

- : See Attorney’s Lien 

for 


Costs 

... 

932 

— : See Consolidation 

OF 


Appeals ... 

... 

95 

: See Costs 

... 

190 

See Criminal Revision 

... 

1029 

: See Ex-parte Decree 

... 

iaoi 

— : See Insolvency 

... 

243 

— : See Joinder qf Cases 

... 

13 

— : See Joint Estate 

... 

103 

: See Land Acquisition 

... 

665 

: See Perjury ... 


542 

See Plaint 

... 

441 

. - : See Records, power to 

CALL 


FOR. 

. ... ' 

239 
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Practice — conoid . 

See Revivor ... ... 903 

— s See Solicitor’s Lien for 

Costs ... ... ••• 676 

: See Summons, service of ... 447 

: See Vakalatnama ... 884 

— * See Valuation of suit ... 225 


Execution of decree — Ctvil 

Procedure Code (Act V of 1908 ) 0. 

XXI, r. 41 — Judgment-debtor, exa- 
mination o* — Application by judg- 
ment-debtor to hare order for 
examination set aside. An appli- 
cation under 0. XXI, r. 41, of the 
Civil Procedure Code, 1908, made 
exparte on a verified tabular state- 
ment, is in order. The judgment- 
debtor is entitled to be heard to have 
such order set aside, but he should 
apply on summons. The object of 
0. XXI, r. 41 is to obtain discovery 
for purposes of execution to avoid 
unnecessary trouble in obtaining 
satisfaction of money decrees. 
Although an orde** for personal exa- 
mination is likely to operate harsh- 
ly and cause unnecessary harass- 
ment and obviously ought not to be 
made unlet-s the Court is satisfied 
about the bond fides of the applica- 
tion and its urgent necessity, still 
sucli applications may be usefully 
encouraged to prevent unduly 
dilatory, troublesome and expensive 
execution proceedings. In re 
Premji Triknmdas , I. L. R 17 

Bom. 514, referred to. National 
Bank of India, Ld. v. A. K. 
Ghuznavi (1915) J. L. R. 43 Calc. 285 

Preference: See Debtor and Credit 

TOR ... ... ... 521 

Preferential Claim : See Mutawalli 467 

Prejudice : See False Information ... 173 

Preliminary Peint : See Remand ... 148 

Presidency Small Cause Courts Act (XV 

of 1882), s. 22 : See Costs ... 190 

; — Towns Insolvency Act (III of 

1909), s. (8) (2) (5) : See Insol- 
vency ... ... ... 243 

Previous Conviction, proof of: See 

Security for good behaviour ... 112.8 
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Principal, death of: See Principal and 

Agent ... ... ... 248 

Principal, liability of : See Principal 

and Agent ... ... 511 

Principal and Agent: Nee Costs .... 190 

■ — Const motion of 

Power of Attorney — Denial of 

authority of agent— Chetty money- 
lending firm , business of — Power 
implied from nature of business 
which could not be carried on 
withcui it — Proof of similar pre- 
vious transactions with objection by 
principal — Account books , pre- 
sumption to be drawn from — Evi- 
dence Act (/ of 18 ? £), s. 1 14 . The 
defendant was a Che tty and had a 
large money-lending business in 
Rangoon which he carried on by 
an agent to whom he gave a power 
of attorney for the general ma- 
nagement of Ins business in which 
he stated the duties and powers 
entrusted to him as being, u to 
transact, conduct and manage all 
affairs, concerns, matters and 
things ” in which he u may be in 
anywise interested and concerned,” 
and for that purpose u to use or 
sign my name to any document or 
writing whatsoever ; to borrow 
money from any bank or banks, 
firm or firms, person or persons 
either with or without pledge of 
securities for money advanced to 
various persons,” and u to make, 
draw, sign, accept, endorse, nego- 
tiate and transfer all and every or 
any bills of exchange, promissory 
notes, bundles, cheques, drafts, 
bill? of lading and all other nego- 
tiable securities whatsoever to 
which my signature or endorsement 
may be required or which my said 
attorney may in his absolute dis- 
cretion think fit to make, draw, 
sign, accept, endorse, negotiate 
and transfer in my name , and in 
my behalf ” . Under this power 
the agent pledged the firm’s credit, 
with the plaintiff Rank to enable 
a client who applied to him for 
financial assistance to have a cash- 
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Principal and Agent — contd. 

credit account opened in his name 
and obtain from the Bank advances 
to secure due repayment of which 
he executed a promissory note in 
favour of defendant’s firm which 
the agent endorsed over to the 
Bank in conformity with the pro- 
visions of the - Presidency Banks 
Act (XI of 1876), section 37, cl. 

(e), the agent at the same time 
giving the Bank a letter of 
guarantee on behalf of his firm. 

The client, after drawing large 
sums of money on the cash-credit 
account thus opened, having be- 
come insolvent, the Bank brought 
an action for the amount due, to 
which the defence was a denial of 
authority on the part of the agent 
to enter into the transactions so as 
to bind the defendant’s firm. 

Held (reversing the decision of ari 
Appellate Bench of the Chief 
Court), that applying the principles 
of construction of powers of attor- 
ney laid down in Bryant , Powis 
arid Bryant v. La Banque du 
Peuple , [1893] A. 0. 170, the 

authority to enter into transactions 
of the nature in dispute in the pre- 
sent case, was to be found in the 
document itself by necessary impli- 
cation from the nature of the 
business with the general manage- 
ment of which the agent was 
entrusted : without such authority: 
it would hardly have been possible 
to carry on the business of a 
money-lender and financier. On 
the evidence, moreover, it was 
proved that amongst such Ohetty 
money-lending firms it was the 
practice for the agent to pledge 
the credit of the firm ; and that 
for a considerable time similar 
transactions had been entered into 
previously by the agent without 
his authority being questioned. 

The mere fact that the defendant 
did not receive any benefit on the 
transaction would not (if it wore 
the case) relieve him of liability, 
if the authority of the agent was 
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established ; but the defendant’s 
books of account which were called 
for and not produced, would pre- 
sumably have- shown such transac- 
tions, and the receipt of commis- 
sion on them. Bank of Bengal 
v. Ramanathan Chetty (1915), 

I. L, R. 43 Calc. ... ... 527 

■ Liability of prin- 
cipal for fraudulent conduct of the 
agent — Scope of the agent's or ser- 
v ant's employment — Unauthorised 
acts — Scope of agency— Tort. The 
principal is liable to third persons 
in a civil suit for the frauds, 
deceits, concealments, misrepre- 
sentations, torts, negligence and 
other malfeasances or misfeasances 
and omissions of duty of his agent 
in the course of his employment 
although the principal did not 
authorise or justify or participate 
in, or, indeed, know of such mis- 
conduct or even if he forbade the 
acts or disapproved of them. The 
principal is not liable for the torts 
or negligences of his agent in any 
matter beyond the scope of the 
agency unless he has expressly 
authorised them to be done, or he 
has subsequently adopted them for 
his own use and benefit. McGowan 
v. Dyer, L. R. fc Q B. D. 141, 

Hem v. Nichols , 1 Salkeld. 289, 
National Exchange Company v. 

Drew, 2 Macq. H. L. 103, Brock- 
lesby v. Temperance P. B. Society , 

[1895] A. C. 173, Pearson v. 

Dublin Corporation , [1907] A. G. 

851, Citizen s Life Assurance Com- 
pany v. Brown. [1904] A. C. 423, 
Glasgow Corporation v. Lorimer , 

[1911] A. C. 209, Bowles v. 

Stewart 1 Sell. & Lef. 209, 
FitsSimons v. Duncan, 2 I. R. 483, 

Subjan Bibi v. Sariaiulla , 3 B. L. R. 

413, Morrison v\ Verschoyle , 6 C 
W. N. 429, Is war Ch under v. 

Satish Chunder , I. L. R. 30 Calc. 

207, Gopal Chandra v. Secretary 
of State, I. L. R. 36 Cab. 647, 

Motilal v, Gov indr am , I. L. R. 30 
Bom. 83, British M. B. Co . v. 
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Charnicood Forest Ry. Company , 

18 Q. B D. 714, Mackay v. Com- 
mercial Bank, L. R. 5 P. C. 394, 

Swire v. Francis , 3 A. G 106, 
Houldsworth v. City of Glasgow , 

5 A. C. 317, referred to. Lloyd v. 

Grace , [1912] A. 0. 716, and 
Rubens v. Great Fingall, [1 996 ] 

A. C. 439, followed. Barwick v. 
English Joint Stock Bank , L. R, 2 
Ex. 259, and Burma Trading Cor- 
poration v. Mirza Mahomed Ally 7 
I. L. R. 4 Calc. 116, explained. 

Acts of fraud by the agent, com- 
mitted in the course and scope of 
his employment, form no excep- 
tion to the rule whereby the 
principal is held liable for the torts 
of his agent even though he did 
not in fact authorise the commis- 
sion of the fraudulent act. This 
rule of liability is based upon 
grounds of public policy. It seems 
more reasonable that where one of 
the two innocent persons must 
suffer from the wrongful act of a 
third person the principal who has 
employed and retained a dishonest 
agent and has placed him in a 
position of trust and confidence, 
should suffer for his misdeed rather 
than a stranger. Sherjan Khan 
v. Alimuddi, (1915) t. L R. 43 
Calc. ... ... ... 511 

y § U H j? or Accounts 

— Hypothecation of property as se- 
curity for f he proper discharge of 
his duties by the agent —Agreement 
to render accounts annually — Limi- 
tation Act (IX of 1908),“ Sen. I 
Arts. 89, 115, 132 — Death of me 
principal, effect of — Agent conti- 
nuing in service of the heit — Con- 
tract Act (IX of 1872), ss 207, 

253, cl. (10) — Method to be adopted 
for rendering accounts. Where cer- 
tain immoveable properties were 
hypothecated to the principal by 
the defendant as security for the 
valid discharge of duty a s agent, 
in a suit for accounts by the prin- 
cipal: Held, that Art. 132 of the 
Limitation Act will apply, inas- 
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much as it is also by implication a 
suit to enforce a charge. Hafez - 
uddin Mandal v. Jada Nath Saha , 

I. L. R. 35 Chic. 298, followed. 

Jogesh Chandra v. Benode Lai Roy , 

14 G. W. IN. 122, dissented from. 

On the death of the principal, an 
agency is terminated and a new 
agency is created if t lie agent con- 
tinues in service of his principal’s 
heir. Where there is an agreement 
to submit accounts annually, in a 
suit against the agent for an ac- 
count Art. 89, and not Art. 115, of 
the Limitation Act will apply. 

Shih Chandra Roy v. Chandra 
Narain M nicer j As, L L. R. 32 Gale. 

719, and Ashgar All Khan v. 
Khurshed AH Khan , I L. B. 24 
All. 27, followed. Kanin v. Baroda 
Kish ore , 11 G. L. J. 43, dissented 
from. Duty of an agent does not 
end by merely submitting papers 
when accounts are demanded but 
a failure to explain them when 
cahed upon to do so will amount 
to a refusal under Art. 89 of the 
Limitation Act. Hurrinath Rai 
v. Krishna Kumar Balcshi , I. L. R. 

14 Gale. 147, relied on. Chand 
Ram v. Brojo Gohind , 19 W. R. 

14, Upendra Kish ore v. Ramtara 
Debya , 13 0. W. N. 696, not fol- 
lowed. Madhusudan Sen v. Ba- 
ku al Chandra Das Basak, (1915) 

I. L. R. 43 Calc. ... ... 248 

Prior Mortgage s See Subrogation ... 69 

Priority! Se\ Mortgage ... ... 1052 

Privata Partition : See Joint Estate ... 103 

Private Pathway : See Municipality ... 130 

Privy cShneii Decisions ; See Wake, 

VALIDITY OF ... ... 158 

Probate, suit to revoke ; See Declara- 
tory Decree, suit for ... 894 

Probate — Succession duty — Court Fees 
Act (VII of 1870), s, 19 (c) as 
amended by Act XI 1 1 of 1876 , 
s. 19 (c )•— Death of the first 
executrix — Application for second 
probate — Duty payable , if any , on 
second probate . When an executor, 
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Probate — conoid . 

to whom probate has been granted, 
dies leaving a part of the testator’s 
estate unadministered, and a new 
representative is appointed for the 
purpose of completing the adminis- 
tration, there being no new succes- 
sion and no new devolution of the 
estate, no fresh succession duty 
should be levied. What the Legis- 
lature appears to have intended is 
that where the full fee, chargeable 
under the Court Pees Act on a 
probate, at the time it is granted, 
has been paid, no further fee shall 
be chargeable when a second grant 
is made iu respect of that property 
as comprised in that estate. In the 
goods of Chalmers , 21 W. JR. 246 n, 

In the goods of Gasper, 1. L. R. 3 
Gale. 733, In the goods of I tines , 16 
W. B. 253, In the goods of 
Balthazar , (1908) L. B. II 255, In 
the goods of Ameer un, 15 \V. it. 

496, Webster v Spencn\ 3 B. & Aid. 

360, Cummins v. Cummins , 3 Jo. & 

Lat. 64, In the goods of Bell , L. It, 

2 P. & D. 247, Anon. 1 Freeman 313, 

Anon . 1 Ch. Gas. 285, and Watkins 
v. Brent , 1 My I. & Or. 104, referred 
to. Bwarnamayee Deri v. Secre- 
tary OF 8 TATE FOR INDIA, ( 1 9 1 5) 

I. L. R. 43 Gale. ... ... 625 

Probate and Administration Act ( V of 

1881), s, 55: See Interrogatories 300 

— 3 , 90 : See 

Hindu Law — Partition ... 1118 

Probate Proceedings : See Interrogato- 
ries ... ... ... 3d0 

Procedure: See False Information ... 173 

— — : See Revivor ... ... 903 

Provincial Insolvency let (III of 1907), 

s. 57 : See Fraudulent Prefer- 
ence ... ... ... 840 

Provincial Small Cause Courts Act (IK 
of 1887), Soft* SI, els* 15,16: See 

Specific Performance ... 59 

Public Policy : See Trafficking in 

! Offices ... ... ... 115 

i 

I Purchase of Arms; See Forgery • ... 421 
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Purchaser of a Share : See Sale foe 

Arrears of Revenue ... 46 

Qadi: See Wakf ... ... 467 

Ralyat’s Interests, purchase of : See 

Landlord and Tenant. ... 164 

Receiver : See Common Manager ... 986 

: See Fraudulent Preference 640 

. S a l e ly Receiver — Civil 

Procedure Code (Ac£ V o * IPOS), 

0. XL, r. 1 — Receiver , au hority of \ 
to sell property and execute the 
conveyance including share of infant 
defendant-' Practice — Trustees Act 
(XV of 1866 ) ss. S, 20 and 32. . In 
a partition suit in which a Receiver 
is authorised to sell properties, there 
can be no difficulty in directing him 
to convey the properties. Under 
0. XL, r. 1, cl. (d) of the Code, the 
Court may confer on a Receiver all 
such powers for the realisation of 
properties and the execution of 
documents as the owner has. The 
Receiver may be, therefore, directed 
to execute a conveyance includ- 
ing the share of an infant defend- 
ant. In all sales whether by the 
Court or under the Court or by 
direction of the Court out of 
Court, the purchaser is bound 
to satisfy himself of the value, 
quantity, and title of the thing sold, 
just as much as if he were purchas- 
ing the same under a private 
contract. The sale certificate does 
not transfer the title ; it is evidence 
of the transfer. Minatoonnessa 
Bibee v. Khatoomiessa Bibee, I. L. R. 

21 Calc. 479, Golam Hossein Cassim 
Ariff v. Fatima Begum. 16 C. W. N. 

394, and Davis v. Ingram , [1897] 1 
Ch. 477, referred to. Basie Ali v . 

Hafiz Nazir Ali, (19 15) I. L. R. 

43 Calc. ... ... ... 124 

Recurds, power to cal! for — Special 
Tribunal — Ca leu tta Im pro v emeu 

Act ( Beng . V of 1911), s. 71 , cl (c) 

— Land Acquisition Act (. I of 1894), 
s. 53 — Practice. The power to call 
for records is a power which is un- 
doubtedly inherent in the Judge of 
a Land Acquisition Court and conse- 
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Records, Power to call for — conoid. 
quently in the Special Tribunal 
constituted under the Calcutta Im- 
provement Act. Golap Coomary 
Dossee v. Raja Sitndar Narayan 
Deo , 4 0. L. R. 36, followed. 

Naresh Chandra Bose v. Hira Lal 
Bose, (1 915) I. L. R. 43 Calc. ... 239 

Rectification : See Mistake ... 217 

Refusal to act as Special Constables: 

See Special Constables ... 277 

Registered Company : See Liquidator ... 58fi 

Release : See Liquidator ... ... 586 

Remand — Remand after addition of 
parties by Appellate Court— Amend- 
ment of plaint — Whether whole case 
remanded in consequence— Civil Pro- 
cedure Code (Act V of 1908), $. 107 , 

0. XL I, rr . 23 , 25. There are 
other possible cases of remand 
which are not included in 0. XLI. 

N-obin Chandra Tripati v. Pran - 
Jcrishna De , T. L. R. 41 Calc. 108, 
distinguished. In the Code of 
Civil Procedure, 1908, the Legisla- 
ture has given the power of amend- 
ment to the Court of Appeal and, 
as a necessary outcome, it has the 
power of remanding the whole case 
when an amendment of plaint is 
granted and when parties are added. 

The general provision in s. 107 for 
a remand is not governed or limited 
by 0. XLI alone, but is subject to 
such conditions and limitations as 
may be prescribed in the rules and 
orders, the amendment of a plaint 
and addition of parties in a Court of 

a appeal being among them. Uzir 
Ali Sardar v. Savai Behara, (1916) 

1. L. R. 43 Gale. ... ... 938 

<r 

Remand — Remand of case on issue only 
raised on second appeal — Case 
decided by lower Courts on issues of 
fact — Civil Procedure Code , 18 S 2 , 
s. 58 4 Absence of ground of law 
to support second appeal — Costs — 

Suit to eject a paik in service of 
zamindar holding under kabuliat 
with Government — Oims of proving 
land as choiokidari chahran — Right 
to dismiss paik. The plaintiff, a 
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zamindar under a kabuliat; with the 
Government made by his prede- 
cessor in title in l£0i, sued to eject 
a from a jaghir within his zamiudari 
paik in his service whom he had 
dismissed from his service with 
notice to quit. The Secretary of 
State for India, now sole respond- 
ent, was also made a defendant, as 
the Government disputed the 
zamindar’s right to dismiss the paik. 

The plaintiff’s case was that there 
were two classes of paiks, the 
Government paiks, who performed 
police duties and who could be dis- 
missed only by the Government, 
and that class alone came within 
the terms of the kabuliat, and 
private paiks who performed 
services personal to the zamindar,' 
and that the paik in suit belonged 
to the latter class and the zamindar 
was therefore entitled to dismiss 
him. Both the Subordinate Judge 
and the District Court held that the 
paik defendant did not come with- 
in the terms of the kabuliat, and 
found concurrently on the facts 
in favour of the plaintiff’s conten- 
tions, but the District Judge gave 
no specific reasons for his decision. 

The High Court admitted a second 
appeal by the respondent on an 
issue not previously raised in the 
case, ‘‘whether the land in suit 
had been excluded from assessment 
at the settlement in 1792 as being 
appropriated for the maintenance 
of paiks performing police duties,” 
and whilst agreeing with the lower 
Courts on the construction of the 
kabttliat, ignored the findings of 
fact, and remanded the appeal for 
the trial of the fresh issue, making 
the plaintiff who had succeeded, 
pay all the costs then incurred. 

Held , that the High Court in 
second appeal was by section 
584 of the Code of Civil 
Procedure, 1882, then in force, 
bound by the findings of fact of 
the District Judge who “ had con- 
sidered the evidence and saw no 
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reason for differing from the find- 
ings of the Subordinate "Judge.” 

The High Court could therefore 
only allow the appeal on a ground 
of law, and on the only question of 
that Court agreed with the Court 
below. Even if it were competent 
to the High Court to remit a ease 
for rehearing on an issue not 
raised in the pleadings or even 
suggested in the Courts below, it 
ought only to be done in an excep- 
tional case for good cause shown, 
and on payment by the party 
appealing of all costs. The respond- 
ent did not suggest he was taken 
by surprise or had discovered fresh 
evidence of which he was previ- 
ously unaware. The omission to 
raise the issue early in the ease 
appeared to be deliberate, the onus 
of proving it was on the respond- 
ent, and there was little, if any, 
evidence to support it. The appeal 
was consequently allowed. Ram 
Chandra Bhanj Deo v. Secretary 
of State for India, (1916) I. L. R. 

43 Calc. ... ... ... 11()4 

Remand on a preliminary point 

— Powers of lower Appellate Court 
to reverse and remand — Civil Proce- 
dure Code (Act V of 1 90S), ,% 2 <9 7, 
subs. (1), el (5), subs. (2) ; 0 , XL1\ , 
r. 23, As the body of the Code 
creates jurisdiction ■(while the rules 
indicate the mode in which it is to 
be exercised), it is expressed in 
more general terms, but has to be 
read in conjunction with the more 
particular provisions of the rules. 

S. 107, sub-s. (I), cl. (b) of the 
Code is subject to the conditions 
and limitations prescribed by the 
rules : and in the ease of a lower 
Appellate Court, the power of 
reversal and remand is limited to 
the position described in rule 23, 

Order X LI . M A n i M o ha n N a x da l 
v. Ramtarax Manual, (1915) 

I. L. R. 43 Calc. ... ... MS 

Rent, suit for — Title Paramount 
dispossession by — Onus of proof — 
Apportionment of rent — Evidence 
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Rent, suit for — concld. 

Act (l of 1872), s. 102 . Where a 
tenant is sued for rent, he can set 
up eviction by title paramount to 
that of his lessor as an answer ; and 
if evicted from part of the land, an 
apportionment of the rent may take 
place ; but the onus is on the lessor 
to show what is the fair rent of the 
lands out of which the tenant was 
not evicted. Gopanund Jha v. 

Lalla Gobinda Prasad , 12 W. R. 

109, referred to. Surendra Narain 
Roy Ghowdhury v, Dina Nath 
Bose, (1915) I. L. R. 43 Gale. ... 554 

Slant Decree : .See Sale ... ... 263 

> **— * Evidence — Prev i ous ex 

parte rent decree , admissibility of as 
evidence of relation hip between 
parties — Presumption of continuance 
thereof — Evidence Act (I of IS 72), 
s. 114 , Ulus, (d). A previous ex 
parte rent decree (between the same 
parties) is not merely an item of 
evidence, but is eonelusiv ■ as to the 
relationship between the parties at 

that time. Its value becomes more 

apparent since the terms of s. 114, 
illus. (d) of the Evidence Act permit 
the Court to make a presumption as 
to the continuance of the state of 
tilings. Hibanmoy Kumar Saha 
v. Ramjan Ali Dewan, (1915) 


I. L. R. 43 Calc. 

... 

170 

Res Judicata : See Hindu 
Alienation by Widow 

Law- 

417 

See Wakf, 

OF 

validity 

158 

* , rule of : See 

tory Decree, suit for 

Declara- 

694 


Rescue from lawful Custody — Lawful 
apprehension , resistance to — Opium 
— Person selling article as opium 
which turns out not to be the same — 
Arrest and detention of such person 
— Legality of arrest — Escape . from 
such arrest-— Opium Act (/ of 
1878), s. 15, Penal Code {Act XLV 
of 1860), ss. 224 and 225. Where 
a person purports to sell an article 
as opium which afterwards turns 
out not to be the same and he is 
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Resent from lawful Custody— concld. 

arrested but escapes with the aid of 
others : — Held, that his arrest and 
detention are lawful under s. 1 5 of 
the Opium Act (I of 1878), and 
that his conviction under s. 224 
and that of the others under s 225 
of the Penal Code are legal. It is 
an offence for a person to escape 
from custody, after he lias been 
lawfully arrested on a charge of 
having committed an offence, 
although he may not be convicted 
of such latter offence. Deo Sahay 
Lai v. Queen-Empress , I. L. R. 28 
Calc. 253, approved. Mohammed 
Kazi v. Emperor, (1916) I. L. R. 

43 Calc. ... ... ' ... 1161 

Residence: See Security for good 

behaviour ... ... 153 

Resumption : See Assessment ... 973 

Revenue Officer : See Jurisdiction ... 136 

-Sale: See Sale for Arrears 

of Revenue ... ... 46 

Revenue Sala law (Act XI of 1859), s, 54 : 

See Sale for Arrears of Revenue 46 
Reversionary Interest : See Hindu Law 

— Partition ... ... 1118 

Reversioner : See Declaratory Decree, 

suit for ... ... 694 

Review : See Appeal ... ... 178 

— : See Arbitration ... 290 

Revision: See Composition of Offence 1143 
Revisions! Jurisdiction of High Court: 

See Sanction for Prosecution ... 597 

Revivor — Procedure and practice — 

Execution of decree — Decree barred 
by limitation — Application for 

transmission — Notice — Order on 4he 
notice, effect of — Master, authority 
of — Court , Jurisdiction of— Civil 
Procedure Code {Act XIV of 1882) 
ss. 223 , 224 , 235, 248 and 249— 
Belehambers' Mules and Orders , 
rule 3 70 — 'Limitation A cis {XV of 
1877), Sch. II, Arts. 179 and 180; 

{IX of 1908), Sch. I, Arts . 182 and 
183. On the 21st May 1896, the 
plaintiffs obtained a money decree 
in the High Court against the 
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Revivor — cotitd. 

defendant. This decree was sub- 
sequently transmitted to tire 
District Court of Purnea for exe- 
cution, but was returned by that 
Court as unsatisfied. Thereafter, 
another application for execution 
by arrest and imprisonment of the 
defendant was made to the High 
Court on its Original Side and the 
returnable date of the order on this 
application was iix*d finally for the 
12th July, 1901. No further steps 
were again taken until the 1st June, 

1908, when the plaintiffs made 
another application to the High 
Court on the tabular form provided 
under s. 235 to the Code of Civil 
Procedure, 1882, for execution of 
their said decree by transmission of 
the same to the District Court of 
Murshidabad and attachment o! 
the defendant’s property situate 
within the jurisdiction of the latter 
Court, and the Registrar directed 
notice to issue on the defendant 
under s. 248 (a) of the Code, On 
the 30th June, 1908, the defendant 
not having appeared to show cause, 
the Master ordered execution to 
issue as prayed. Again no steps 
were taken until the 18th January, 

19 15, when a fresh application was 
made to the High Court for execu- 
tion by attachment of No. 147, 
Cotton Street, in Calcutta. The 
defendant thereupon applied to set 
aside this attachment, but the High 
Court refused his application as 
barred. On appeal to the High 
Court in its Appellate Jurisdiction, 
reference was made by this Court ‘ 
to a Full Pencil. Held, that the 
application of the 1st June, 1908, 
and the order of the 30th June, 

1908, did not constitute a revivor 
within Art. 188 of the 1st 
Schedule of the Limitation Act, 

1908. Per Sanderson C.J. The 
substance and not the form of the 
matter must be looked at ; and con- 
sidered from that point of view the 
application was for the transmission 
of a certified copy of a decree 
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together with a certificate of non- 
satisfaction and no more, and the 
order made, in substance was that 
the application should be granted. 

The notice which was issued under 
s. 948 was inapplicable to the pro- 
ceedings in question The 
question whether a decree was 
capable of execution would have to 
be determined by the Court itself 
under s. 249 of the Civil Procedure 
Code. The Registrar was not 
clothed with authority to decide 
such a question as arises in this 
case, viz., whether the decree was 
barred by the Statute of Limitation. 

Rule 370 in Bedchambers* Rules and 
Orders was not consistent with the 
scheme of the Code of 1882. These 
rules must be read as modified by 
the Civil Procedure Code, 1882, 
uuder which the application in this 
case was made, and the notice 
issued and the order made did not 
operate a:* a revivor within the 
meaning of Article 183 of the 
Limitation Act, Schedule L The 
fact that the word “revivor” is 
used in Article IH3, instead of the 
different matters specified in Article 
182 being set out again or referred 
to iu Article 183 as might have 
been done, shows that something 
different to such matters was 
intended. Further, the condi- 
tions dealt with by the two clauses 
are essentially different and the 
periods of limitation vary materially. 

Per WOODBOFFJC J. An order for 
transmission as such is not an order 
on an application for execution, 
though it is an order on an appli- 
cation in execution. It; is a 
proceeding taken with a view to 
further action by way of execution 
elsewhere on which action unless 
previously determined the question 
of the right to execute the decree 
is decided. If the Registrar had 
power to issue as a ^ quasi - judicial 
Act ” notice under s. 248, he had 
no power to determine judicially 
that the decree was alive had the 
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debtor contested the point. The 
Judge must have done that arid the 
fact that the debtor did not appear 
on the notice, cannot give the 
order passed that judicial character 
which is necessary for an order 
operating as reviv'd r. The last two 
words of the Order (“ Let execution 
issue as prayed ”) make the order 
operative as one for transmission of 
the decree ; for this was what was 
asked. Per Mookerjee J. Section 
230 makes it plain that the applica- 
tion for execution must be presented 
to the Court to which the decree 
has been transmitted for execution, 
while the explanation to section 248 
shows that the notice required by 
that section must, where the decree 
has been transmitted, be issued by 
the Court to which the decree has 
been ‘sent for execution. Conse- 
quently, the issue of the notice in 
this case under section 248, on the 
basis of the application for trans- 
mission of the decree, was not in 
conformity with the Code of 1882 
which was in force at the time. 

Upon the application for trans- 
mission of the decree under section 
223 , a notice under section 248 
could not properly be issued ; such 
notice though issued did not by 
itself operate as revivor of the 
decree aud there was not in fact, 
and could not in law. be, such a 
determination by the Master under 
section 249 as would operate to 
revive the decree. Chittehptjt 
Singh v. Sait Sumari Mull. (1916) 

L L. R. 43 Calc. ... ‘ ... 903 

Rhanderias : >ee Mahometan Law — 

Endowment ... ... 1085 

Right of Reply — Exhibiting documents , 
not part of the record, on behalf of 
the accused during the cross- 
examination of the prosecution 
witnesses — Doctrine of surprise — 
Criminal Procedure Code ( Act V of 
1898), ss. 289 and 292. Section 292 
of the Criminal Procedure Code is 
not to be read independently but in 
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connection with s. 289, and gives a 
right of reply only when the 
accused, or any of them, adduces 
evidence after the case for the 
prosecution has concluded The 
prosecution has no right of reply 
when the counsel for the accused 
has, during the cross examination 
of a prosecution witness and before 
the close of the case for the Crown, 
put certain letters, which do not 
form part of the record, to such 
witness, and then tendered and had 
them admitted in evidence. The 
question whether the prosecution 
lias been taken by surprise is not 
the correct test under s. 292 of the 
Code. ^Emperor v. Sreenath 
Mahapatra, (1916) I. L. it 43 
Calc. ...' ... ... 426 

Road i See Municipality ... ... 130 

Sale : See Receiver ... ... 124 

Sale, setting aside of : See Deposit in 

Court ... ... ... 100 

Safe — Execution of' rent-decree — Encum- 
brances — Bengal Tenancy Act ( VIII 
of 1885), ss. 159, 163 to 167- 

Decree for arrears <f rent — Sale 

under the Bengal Tenancy Act, effect 
of— Purchase by landlord. Where 
a tenure is sold under the provi- 
sions of the Bengal Tenancy Act 
in execution of a decree for arrears 
of l’ent, and the procedure pres- 
cribed in the Act has been observed, 
the result therein described as 
follows, namely, the purchaser 
becomes entitled to annul all 

encumbrances other than registered 
and notified encumbrances ; tke 
consequence of the sale does not 
depend upon the amount of the 
bid offered by the successful 
purchaser ; it is independent of the 
value of the bid. Section 165 of 
the Act was enacted solely for the 
benefit of the decree-holder ; if the 
bid is not sufficient to satisfy his 
decree and costs, it entitles him to 
have the property sold with power 
to annul all encumbrances ; but it 
is not obligatory upon him to adopt 



GENERAL INDEX. 


Page. 

Sale — contd. 

this extreme measure, and he is not 
in peril if he decides not to pursue 
this special remedy. Banbikari 
Kapur v. Khetra Pal Singh Roy , 

I. L. R. 38 Calc. 923, not followed. 

SALl MULLAH V . RAHENUDDI, (1915) 

I. L. R. 43 Calc. ... ... 263 


Sale — contd. 

not by any means a controlling 
effect upon the Courts and may be 
disregarded for cogent and 
persuasive reasons. Baleshwar v. 
Bhagirathi , I. L. R. 35 Calc. 701, 
referred to. When a public body 
or a Company is established by 
statute or is incorporated for 
special purposes only and is 
altogether the creature of Statute 
Law the prescriptions for its acts 
and contracts are imperative and 
essential to their validity. Ward 
v. BecJc, 13 0. R. (N. S.) 668, 
Stapleton v. Haymen , 2 H. & C. 
918, The Andalusian, L. R 3 P. IX 
182, Le Feuvre v. Miller , 8 E. 
& R. 321, Cope v. Thames Haven , 
3 Exch. 841, Digglev. London and 
Blackwell Ry*. 5 Exch 442, Frend 
v. Dennett , 4 C. R. (N. S.) 576, 
Cornwall Minina Co. v. Bennett , 5 
II. & N. 423, JriVi i'ea* Go. v. 
Phillips , 1 B. & S. 598, Bottomley s 
Case , 16 Ch. IX 681, and IX 
Gifford and Bury Town Council , 20 
Q. B. IX 368, referred to. A suit 
need not be dismissed merely 
because the authority for its insti- 
tutions such as a certificate under 
the Pensions Act, 1861, or 
section 78 of the Land Registration 
Act or section 60 of the Bengal 
Tenancy Act or section 4 of the 
Succession Certificate Act is not 
produced with the plaint. Rut 
this principle has no application to 
a case where the plaintiff at the 
date of the institution of the suit 
had no title at all. Sarat Chandra 
v. Apurha Krishna , 14 C. L. J, 55, 
referred to. One contract is 
rescinded by another between the 
same parties, when the latter is 
inconsistent with and renders 
impossible the performance of the 
former ; but, if, though they differ 
in terms, their legal effect is the 
same, . the second is merely a 
ratification of: the first and the 
two must be construed together ; 
where the new contract is con- 
sistent with the continuance of the 


— Immoveable property — Transfer 
of Property Act (IV of 1SS2 ), s 54 
— District Board , sale by — In- 
corporated Company — Suit , dismis- 
sal of — Contract , rescission of — 
W aivei — Respondent — Cross- objec- 
tions — Civil Procedure Code 
(Act V of 1908), 0. XLI, rr. 22 (3), 
33 — Corporation, duty of, when it 
receives money wider an illegal or 
ultra vires agreement. Section 54 
of the Transfer of Property Act 
provides that a sale of tangible 
immoveable property of the value 
of Rupees 10U and upwards can be 
made only by a registered instru- 
ment. Title to land, therefore, 
cannot pass by a mere admission 
when the statute requires a deed. 
Jadu Nath v. Rup Lai, I. L. E. 33 
Calc. 967, Dharam Chand v- Ma?iji 
Sahu, 16 C. L. J. 436, Narah Lall 
v. Mangoo Lall, 22 C. L. J. 380, 
referred to. Hemeudra Nath 
Mulcerjee v. Kumar Nath Roy, 
I. L. R. 32 Calc. 169, distinguished. 
The effect of Rules 93 and 98 of 
the Statutory Rules, made by the 
Lieutenant-Governor on the 15th 
December 1885 under s. 138(d) of 
Reng, Act III of 1885, is that no 
immoveable property vested in a 
District Board can he sold, except 
witfi the previous approval of the 
Local Government and except by 
an instrument under the common 
seal signed by the Chairman and 
by two members of the Board. It 
is a well settled principle of inter- 
pretation that Courts in construing 
a statute will give much weight to 
th# interpretation put upon it, at 
the time of its enactment and since, 
by those whose duty it has been to 
construe, execute and apply it, 
although such interpretation has 
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former one, it has no effect unless 
and until it is performed. Hunt v. 

South Eastern Ry. Company , 45 
L. J. 0. P. 87, Dodd v. Churton , 

[1897] 1 Q. B. 562, Patmore v. 
Colburn , 1 Or. M. & R. 65, 
Thornhill v. iVeaZs 8 0. B (N. S.) 

831, referred to. But where 
parties enter into a contract which, 
if valid, would have the effect, by 
implication, of rescinding a former 
contract and it turns out that the 
second transaction cannot operate 
as the parties intended, it does not 
have the effect, by implication, of 
affecting their rights in respect to 
the former transaction. Noble v. 

Ward , 4 H. & C. 149 ; L. R. 1 
Exch. 177, Deo dem. Biddulp v. 
Poole, 11 Q. B. 713, referred to. 
Where the question is, whether the 
one party is set free by the action 
of the other, the real matter for 
consideration is whether the acts 
or conduct of the one do or do not 
amount to an intimation of an 
intention to abandon and altogether 
to refuse performance of the 
contract. The true question is 
whether the acts and conduct of 
the party evince an intention no 
longer to be bound by the contract. 
Mersey Steel and Iron Company v. 
Naylor Benzon & Co., 9 App. Cas. 

434, General Bill posting Co . v. 
Atkinson, [1908] A. C. 118, 
referred to. The Court requires as 
clear evidence of the waiver as of 
the existence of the contract itself, 
and will not act upon less. 
Carolan v. Brahazon , 3 J. & L. 

200, referred to. Where a corpora- 
tion receives money Or property 
under an agreement, which turns 
out to be ultra vires or illegal, it 
is not entitled to retain the money. 

The obligation to do justice rests 
upon- all persons, uatura] and 
artificial ; if one obtains the money 
or property of others, without 
authority, the law, independently 
of express contract, will compel 
restitution or compensation. 
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Chap Leo v. Brunswick Buildmg 
Society , 6 Q. B. D. 696, referred to. 

As an ordinary rule a respondent 
in an appeal is not entitled to urge 
cross-objections except as against 
the appellant. But rule 22(5) of 
Order XLI of the Code of 1 908 has 
materially altered the pre-existing 
law by the substitution of the 
words u party who may be affected 
by such objection” fcr the word 
u appellant ” contained in section 
561(5) of the Code of 1882. 
Further, rule 33 of Order XLI has 
conferred wide discretionary powers 
on the Court of Appeal to alter the 
decree of the Court below as the 
case may require. Mathura 
Mohan $aha v. Ram Kumar 
Saha. (1915) I. L. R. 43 Calc. ... 790 

Sale Absolute : See Incumbrance ... 558 

Sale for Arrears of Revenue —Adverse 
possession — Limitation — Incum- 
brance — Limitation Act ( IX of 
1908) Sch. 2 , Arts. 121 , 142 , 144— " 
Assam Land and Revenue Regula- 
tion (7 of 1886), ss. 70 , 71. In a 
suit for khas possession and mesne 
profits in respect of certain lands 
purchased by the plaintiffs at a sale 
for arrears of Government revenue, 
the defendants contended that they 
had been in adverse possession of 
the said lands for a long time, that 
their occupation was in the nature 
of an incumbrance and that the 
plaintiffs were not entitled to avoid 
the same : — Held , that the interest 
which the defendants acquired was 
an incumbrance within the meaning 
of Article 121 and the suit w^s 
barred by limitation. Karmi Khan 
v. Brojo Nath Das , I. L. R. 22 
Calc. 244, and Nuffer Chandra Pal 
Chowdhury v. Rajendra Lai 
Goswami , I. L. R. 25 Calc 167, 
approved. Kumar Kalanand Singh 
v. Syed Sarafat- Hossein, 12 C. W. 

N. 528, and Rahimuddi Munshi v . 

Nalmi Ka?ita Lahiri, 13 C. W. N. 

407, distinguished. Pbasanna 
Kumar Dutt v. Jnanendra Kumar 
Dutt, (1915) I. L. R. 43 Calc. ... 779 
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Sale for Arrears of Revenue — Pur - 
chaser of a share— Meaning of the 
words , u the purchaser shall not 
acquire any rights ivhich were not 
possessed by the precious owner or 
owners ” — Revenue Sale Law 

( Act XI of 1850), s. 5". At a sale 
under s. 18 of Act XI of 1859 it is 
not the rights of the recorded 
proprietor that pass, but the share 
itself. The policy of the revenue 
law is to protect the revenue and 
make the share on which the 
revenue is assessed available for the 
arrears of revenue due upon it. 

Deli Das Chowdhuri v. Bipro 
Char an Ghosal , I. L. B. 22 Calc. 

641, followed. Banalata Dasi v. 
Monmotha Nath Goswami, 11 C. 

W. N. 821, Kumar Kalanand Singh 
v. Sped Sara fat Hossein , 12 0. W. 

N. 528, liahimuddi Munshi v. 

Nalini Kanta Lahiri, 13 0. W. N. 

407, Bilas Chmdra Muhherjee v. 

AJcshotf Kumar Das , 16 C. W. N. 

587, Bhaw 7ii Koer v. Mathura 
Prasad , 7 0. L. J. 1, Annoda 
Prosad Ghose v. Rajendra Kumar 
Ghose , I. L. B. 29 Calc. 223, and 
Gungadeen Misser v. Kheeroo 
M undo l, 14 B. L. B. 170, referred 
to. Khemesh Chandra Rakshit 
,v. Abdul Hamid Sikdar, (I9l5) 

I. L. B. 48 Calc. ... ... 46 

——in Execution : See Eengal 

Tenancy Act (VIII of 1885), S3. 85, 

159 ... ... ... 178 

Sale of Roods: See Contract ... 77 

- Contract for forward 

monthly deliveries — Construction — 
Anticipatory breach — Measure of 
damages . In a contract, dated 
June 4th, for the purchase of 300 
tons of Java sugar, it was 
stipulated u shipments to be made 
by steamers during July to Decem- 
ber 1914 . . . the agreement 

to be construed as a separate 
contract in respect of each ship- 
ment. ” Without giving any 
delivery, on the 18th August the 
sellers repudiated the contract. 

In an action for breach of contract 
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Sale of Goods — conoid. 

brought by the buyer on the 26th 
August claiming damages in respect 
of the whole contract, for 300 
tons : — Hehf that on the true con- 
struction of the contract, the buyer 
had the right to demand delivery 
of the goods by separate shipments 
spread over the months from July 
to December, and the true measure 
of damages was the aggregate of 
the differences between the contract 
price and the market price at the 
appointed times of delivery in each 
month. Ropier v, Johnson , L. R, 8 
0. P. 1 67, Wertheim v. Chicoutimi 
Pulp Co., [1911] A. 0. 301, Frost 
v. Knight , L. R. 7 Ex. Ill, and 
Brown v. Muller, L. R. 7 Ex. 319, 
referred to. Per Mookerjee J. 

In the circumstances of the case, 
the instalments must be deemed 
to have been intended to be 
distributed rateably over the period 
appointed for the delivery of the 
whole quantity of the goods. 
Calamnius v. Dowlas Iron Co., 47 
L. J. Q. B. 575, Cod ding ton v, 
Paleologo , L. R 2 Ex. 193, referred 
to. Thornton v. Simpson , 6 Taunt, 

556, Tarllng v. O'Riordan, 2 L. R. 

Xr. 82, Colonial Insurance Co. of 
New Zealand v. Adelaide Marine 
Insurance Go ., L. B. 12 A. 0. 128, 
cited by Mookerjee J. It being 
found that the principle applied by 
the Court of first instance in 
assessing damages was erroneous, 
hut that on the application of the 
proper principle the damages to he 
allowed would be larger, on the 
defendant’s appeal the Court 
declined to disturb the judgment or 
order a remand. Bilasiram 
Tmakurdas v. Gubbay, (1915) I. L. 

B. 43 Calc. ... ... 305 

Sanction for Prosecution— Information 
to the police reported false — No 
subsequent application to the Magis- 
trate for judicial investigation — 

Order of Magistrate calling on 
informant to prove case , and 
examination of witnesses — Grant of 
sanction — Nec ssity of sanction when 
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Sanction for Prosecution — contd* 

false charge made to the police hut 
not followed by complaint — u Com- 
plaint ” — Power of Magistrate to 
direct prosecution himself in such 
case — u Judicial proceeding ” — 

Criminal Procedure Code ( Act V 
of 1898), ss. 4 (70, 195 ( 1 ) (5), 476. 
No sanction is necessary under 
s. 195 (/), (b) of the Criminal 
Procedure C,.de to prosecute an 
informant under s. 211 of the Penal 
Code when a false charge has been 
made by him only to the police. 
Karim Balchsh v. King-Emperor, 
2 Cr. L. J. 66, Bhimaraja Venkates- 
warulu v. Moova Bapulu , 13 Cr. 
L. J. 480, Emperor v. Sheikh 
Ahmed , 13 Cr. L. J. 578, followed. 
But sanction is requisite under the 
section when he has subsequently 
preferred a complaint to the Magis- 
trate praying for judicial investiga- 
tion. Queen-Empress \ r . Sham Ball, 
I. L. R. 14 Calm 707, Jogendra 
Nath Muke jee v. Emperor, I. L. R. 
33 Calc. 1, Queen-Emgress v. 
Sheik Beari, I. L. R. 10 Mad. 232, 
followed. When a person who has 
laid an information before the 
police, reported to be false, has not 
subsequently applied to the 
Magistrate for an investigation or 
has not impugned the correctness 
of the police report and prayed for 
a trial, he has not made a a com- 
plaint” within the meaning* of 
s. 4(/i) of the Code. An order for 
prosecution cannot be made under 
s. 476 of the Criminal Procedure 
Code when the alleged offence 
under s. 211 of the Penal Code has 
not been committed in Court, but 
in relation to a police investigation 
only. Dharmxdas Kawar v. King- 
Emperor, 7 0. L. J. 373. Jadn- 
nandan Singh v. King- Emperor, 
10 C. L. J. 564, followed. The 
procedure of calling on the 
informant, who is reported by the 
police to have made a false charge 
before them, to prove his case and 
the examination of witnesses is not 
contemplated by the Code, and the 


Sanction for Prosecution — conoid , 

proceeding is not a judicial one 
within s. 476 of the Code. Moult 
Durst j. Naurangi Ball, 4 C. W. 

N. 351, followed. Tavebulla v. 
Emperor, (1916) I. L. R. 43 Calc. 1152 

. Revisional 

jurisdiction of High Court over 
Presidency Small Cause Court — 

Civil Procedure Code (Xc£ V of 
1908), s. 115— Criminal Procedure 
Code (. Act V of 1898), s . 195- 
Stage in a judicial proceeding , what 
is — u Oath ’ — u Delay A Judge 
of the Presidency Small Cause 
Court, Calcutta, had dismissed six 
applications for sanction to prose- 
cute the plaintiffs for having made 
false claims. On an application to 
the High Court under s. 115 of the 
Civil Procedure Code to set aside 
the orders : — Held , that under 
s. 195 of the Criminal Procedure 
Code the High Court is the superior 
Court to the Presidency Small 
Cause Court, and has power to 
deal with the order which was 
made by that Court. Held , also, 
that an application for leave to sue 
is a stage in a judicial proceeding, 
where such leave is necessary to , 
give the Court jurisdiction. Held, 
also, that the delay in making the 
application for sanction to prosecute 
had been satisfactorily explained, 
and was not in the circumstances 
such as to prejudice the plaintiffs. 
BudlutLalv Chattu Gope, (1915) 

I. L. R 43 Calc. ... ... 597 

Sapindas : See Hindu Law — Siridhan 914 

Scope of Agency : See Principal a^d 

Agent ... 511 

Second Appeal: See Remand ... 104 

Order of Settlement 

Officer settling rent, whether open to 
second appeal — Bengal Tenancy 
Act VIII of 18S5 ), ss. 105 A (4), 

106, 109 A — Ex<ess aiea . Per 

Curiam : When in a proceeding 
under s. 105 of the Bengal Tenancy 
Act the Settlement Officer is asked 
to increase the rent under sub-s. (4) 
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Second Appeal— concld. 

in accordance with the rules laid 
down in s. 52, and the claim is 
refused on appeal to the Special 
Judge, on the ground that the land 
of the tenant is not proved to be in 
excess of the area for which rent 
has been previously paid, a second 
appeal is not barred by s. 109A of 
that Act. Rameswar Singh v. 
Bhooneswar Jha , 4 0. L. J 138, 
and Grunt v. Ram Reich a Bhagat , 

14 G. L. J. 110, considered. Per 
Mookeiuee J. If in any proceed- 
ing under s. 105 questions under 
s. 105 A have been investigated and 
determined, the order of the 
Settlement Officer, though in form 
an order which settles a fair and 
equitable rent, dees in substance 
embody a decision of questions 
within the scope of: s. 105 A, and 
consequently of s 106. Such a 
decidon is not one merely settling 
a rent within the meaning of 
s. 109A and is consequently liable 
to be challenged by way of second 
appeal to the High Court. 
JnAXADA SUNDARI CHOWDHURANI V . 

Amudi Sarkar, (1916) I. L. R. 43 
Calc. ... ... ... 603 

Second Probate, duty on : See Prorate 625 

Secretary of State, suit by: See 

Penalty ... ... ... 230 

Security, scope of : See Mortgage ... 895 

for Costs: See Insolvency ... 243' 

good behaviour — Dis- 
semination of matter likely to 
promote enmity or hatre l between 
classes — Necessity of intention 
Criminal Procedure Code (Act V 
oflS9S ), S . 10S ( b )— Penal Code 
(Act XL V of IS 60 ), s 153 A . To 
justify an order under s, 108 ( b ) of 
the Criminal Procedure Code, it is 
sufficient that the words used are 
likely to promote feelings of 
enmity or hatred between different 
classes, and it is not necessary to 
establish an intention to promote 
such feelings, as it would be or* a 
trial for the offence under s. 153 A 
of" the Penal Code. DhammaloJca 
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Security for good behaviour — contd. 

v. Emperor. 12 Cr. L. J. 248, 
dissented from. Joy Chandra 
Sarlcar v. Emperor , I. L. R. 38 
Calc. 214, Jarnant Hai v. Atkavale, 

5 Cr. L. J. 439 ; 10 Punj. Rec. 23, 
referred to. Sital Prasad v. 
Emperor ( 1 9 1 5) I. L. R. 43 Calc. 591 

Per- 
son within the local limits of the 
Magistrate's jurisdiction— Residence 
— Commission of acts complained of 
within such loco l limits — Juris- 
diction of Magistrate — Criminal 
Procedure Code ( Act V of 1898), 
s . 110. Section 110 of the 

Criminal Procedure Code does not 
require residence within the local 
limits of the jurisdiction of the 
Magistrate who institutes proceed- 
ings thereunder. Where the habits 
pf the persons called upon to 
furnish security for good behaviour 
were practised, and their evil 
reputation acquired, within the 
local limits of the jurisdiction of 
the Presidency Magistrate of the 
Northern Division of the town of 
Calcutta, though they might be 
occasionally redding elsewhere 
Hehl\ that the Magistrate was 
competent to take proceedings 
against such parties under s. 110 
of the Code Ketahoi v. Queen- 
Empress, I. L. R. 27 Calc. 993, 
distinguished. Emperor v. I)urua 
Halwai, (1915) I. L. R. 43 Calc. ... 153 

pre- 
vious convictions , proof of — Central 
Bureau register of thumb im- 
pressions, evidentiary value of — 
Extract from jail register without 
proof of identify — Locus pemi - 
tentim — Criminal Procedure Code 
(Act V of 1S9S), s. 110. Whenever 
proof oL previous convi tin ns is 
required; whether under section 75 
of the Penal Code or Chapter VIM 
of the Criminal Procedure Code, 
such previous convictions must be 
proved strictly and in accordance 
with law, and unless so proved no 
Court can fcke them into considera- 
tion. A register produced from 
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Security for good behaviour— concld. 
the Central Bureau purporting to 
contain the thumb impression of 
the accused and his descriptive 
roll with a list of his previous 
convictions, when there was no 
evidence how it came to be made 
and lodged in the Central Bureau 
nor from what particulars the 
previous convictions were recorded 
and certified, was held insufficient 
proof of such convictions. An 
extract from the jail register 
showing previous convictions of a 
certain person with aliases and 
certified copies of previous con- 
victions of the same in the absence 
of evidence of identity with the 
present accused, held insufficient to 
prove provious convictions of the 
latter, a person who has served 
the period of his imprisonment 
should be given a chance of 
reformation and should not be 
proceeded with under section 110 
of the Criminal' Procedure Code 
soon after his emergence from jail. 

Junab Ali v. Emperor. I. L. R. HI 
Calc. 783, referred to. Although 
general statements of witnesses 
e.g that the accused are all pick- 
pockets and that every one is 
afraid of them, may not be wholly 
inadmissible in - evidence, no Court 
should act on a body of such 
evidence without testing the 
statements of the witnesses and 
obtaining from them some parti- 
culars of the facts on which their 
general statements are made. The 
case of each accused should be 
differentiated in the evidence and 
the order of the Court. Emperor 
v. Sheikh Abdul, (1916) I L. R. 

43 Calc. ... ... ... 1128 

Security to keep the • Peace— Convict' on 
under s. 143 of the Penal de — 
Absence of finding of acts involving 
breach of the peace or evident 
intention of committing the safne — 
Legality of order for security — 
Criminal Procedure C de ( Act V 
of 1898). s. 106. To bring a case 
within the terms of s. 106 of the 
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Security to keep the Peace —conoid. 

Criminal Procedure Code, the 
Magistrate should expressly find 
that the acts of the accused 
involved a breach of the peace or 
were done with the evident inten- 
tion of committing the same, or at 
all events the evidence must be so* 
clear that, without an express 
finding, a superior Court is satisfied 
that such was the case. Jib Lai 
Gir v. Jagmohan Gir , I. L. R. 26 
Calc, 576, followed. A finding 
that the common object of the 
unlawful assembly was by means 
of criminal force or show thereof 
to take possession of land cultivated 
by a tenant of the rival landlord, 
and that, but for the direction of 
the. latter to the tenants to retire, 
which was carried out, there might 
have been a serious riot, held 
insufficient to bring the case within 
the purview of s. 106 of the Code. 

Abdul Ali Ghowdhury v. Emperor, 

(1915) I. L. R. 43 Calc. ... 671 

Separation, allegation of : See Hindu 

Law — Joint Family ... ... 1031 

Servants’ Quarters, acquisition of : See 

Land Acquisition ... ... 665 

Set-off: See Attorney’s Lien for 

Costs ... ... ... 932 

Settlement Officer, order of : See 

Second Appeal ... ... 603* 

„ powe* of: See 

Bengal Tenancy Act (VIII of 
1885), s. 102 ... ... 547 

Shares, sale of: See Damages ... 493 

Simanadars — Chauhidari Chakran Land 
Act (B ng. VI of 18 70), s. If 
whether applicabl — -Bengal District 
Gazetteer , reference to iy High 
Court. The High Court is entitled 
to use the rental District Gazetteer 
as a book of reference. The 
Chaukidari Chakran Land Act 
applies to simanadars , as the 
Gazetteer for Bankura shows that 
in thana In das (where the lands . 

in suit are situate) the simanadars 
perform those duties which are 
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Simanadars — concld. 

described in section 1 of the Act. 

Lalu Dome v. Be joy Chand 
Mahatap, (1915) I. L. R. 43 Calc. 227 

Single Judge, judgment of : See Letters 

Patent Appeal ... ... 90 

Solicitor’s Lien for Costs : See Costs ... 676 

Sovereign Right : See Assessment ... 973 

Special Constables — Dispute regarding 
ferry — Proceeding for security to 
keep the peace drawn up against one 
party — Appointment of members 
thereof as special constables — 
Refusal to act as such — Legality of 
appointment and of prosecution for 
such refusal — Police Act (V of 
1861), ss. 17 , 19. The only legiti- 
mate object of appointing special 
constables, under s. 17 of the 
Police Act (V of 1861), is to 
strengthen the ordinary police force 
by the addition of suitable persons. 

When the appointments are not 
made with such an object, a 
prosecution under s. 19 of the Act 
for refusal to act as such wiil riot 
be permitted. When the members 
of one party ,to a ferry-dispute were 
appointed as special constables, 
and the circumstances showed that 
it was never really intended to 
utilize them as police officers, the 
High Court quashed the order of 
the District Magistrate directing 
their prosecution under s. 19 of the 
Act and the issue of warrants 
against them. Pardip Singh v. 
Emperor (1915) I. L. R. 43 Calc. 277 

Speeial Tribunal ; See Records, power 

TO CALL FOR ... ... 239 

Specific'’ Performance — Agreement to 
sell decree and rights appertaining 
thereto and to transfer it to defend- 
ant — Vendor and Purchaser — 

Decree h coming barred by limitation 
before assignment — Obligation to 
keep decree on vendor— ’Civil 
Procedure Code {Act XIV of 1882), 
s, 232 — Transfer of decree. The 
plaintiffs (respondents) brought a 
suit for specific performance of an 
agreement made between them and 
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Specific Performance — contd. 

the defendant (appellant) by which 
the latter contracted to purchase 
a mortgage decree and all rights 
appertaining thereto, which decree 
was to be duly transferred to the 
defendant, which by reason of 
section 232 of the Civil Procedure 
Code, 1882, could only be done by 
an assignment in writing. The 
decree, however, before assignment 
became barred by limitation, and he 
refused to take it. Held (reversing 
the decision of the appellate High 
Court), that what the plaintiffs had 
agreed to assign to the defendant 
was a decree capable of execution ; 
that until assignment there was an 
obligation on the plaintiffs as 
vendors to keep the decree alive ; 
and that therefore when the decree 
became barred by limitation the 
plaintiffs were asking for specific 
performance by the defendant of 
an agreement which they were 
themselves unable to perform, and 
no such relief could be granted. 
Wolverhampton and Walsall 
Railway Co. v. L. & A r .-IF. 
Railway Co ., L. R 16 Eq. 433, per 
Lord Selborne, referred to. 
Jatindra Nath Basu v. Peyer 
Deye Deri, (1916) I. L. R. 43 Calc. 990 

Contract to 

lend or borrow money — Suit for 
balance of mortgage money — 
Damages — Provincial Small Cause 
Courts Act {IX of 1SS7 ), Sch. If 
els. 15, 16 — Civil Procedure 

Code {Act V of 1908), s. 113, 

0. XL1, r. 1. A suit for specific 
performance of a contract to lend 
or borrow money is not maintain- 
able. Rogers v. Chat Us, 27 Reav. 

175, Sichel v. Aiosenthal , 30 Beav. 

371, Darios v. Gurety , L. R. 5 P. 

C. 346, and The South African 
Territories v. WaUmgton , [1898] 

A. C, 309, followed. Nor would a 
suit to recover the balance of the 
mortgage money, or a suit for the 
rectification of the instrument, be 
cognisable by a Court of Small 
Causes. {Vide clauses 15 and 16, 
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Schedule II, Provincial Small Cause 
Courts Act, 1887). But a suit for 
damages for breach of contract is 
cognisable by a Court of Small 
Causes, if the amount is within its 
pecuniary jurisdiction. Sheikh 
Galim v. Sadarjan Bibi, (1915) 

I. L. R. 43 Calc. ... ... 59 

Specific Relief Act (f of 1877), s. 42 : 

See Declaratory Decree, suit for 694 

Spiritual Welfare: See Hindu Law — 

Alienation ... ... 574 

Stay of Proceedings : See Stay of Suit 144 

Stay of Suit — Jurisdiction — Civil 
Procedure Code ( Act V of 190S ), 
s. 10 — Stay of proceedings in one 
of two suits in respect of same 
subject-matter in different Courts. 

A. who "carried on business at 
Karachi and employed B. as his 
commission agent at Calcutta, 
instituted on 16th February 1915 
in the Court of the Judicial 
Commissioner of Sind at Karachi, 
a suit against B. for an account * 
and the recovery of whatever sain 
should be found due on the taking 
of such account. On 10th March 
1915, B. instituted in the High 
Court at Calcutta the present suit 
against A. for the recovery of 
Rs. 26,665 or in the alternative an 
account. Thereupon, A. applied to 
have the present suit stayed 
pending the determination of his 
suit in the Karachi Court : — Held, 
that the only question that required 
consideration was whether the 
Karachi Court has jurisdiction to 
grant the reliefs claimed. The 
plaint in the Karachi suit sets out 
allegations that clearly give juris- 
diction to that Court to try the case. 

The present suit must, therefore, 
be stayed till the determination of 
the suit at Karachi. Pad am SEE 

Narainjee v. Lakhamsee Raisee, 
(1915)1. L. R. 43 Calc. ... 144 

Stridhan: See Hindu Law — Stridhan 64,944 

Subordinate Judge, jurisdiction of: 

See Wakf ... ... 467 


Subrogation — Prior mortgage— Fraudu- 
lent suppression off by vendor. If 
A purchases a property subject to 
three successive charges X. Y and 
Z with full knowledge of their 
existence, and retains a portion of 
the purchase money in his hands 
with a view to satisfy the mortgages 
Y and Z, but subsequently dis- 
charges the security Z, he cannot 
on satisfaction of the mortgage X 
use it as a shield against the 
mortgage Y. Biseswar Prosad v. 

Lala San am Singh , 6 C. L. J. 

134, and Warn v. Vogel , 69 Missouri 
529, followed. But' where the 
purchaser found on enquiry that 
there were only two subsisting 
charges Y and Z to be satisfied, but 
discovered after bis purchase that 
there was a prior charge X which 
was falsely described as satisfied in 
the mortgage instrument of Y (in 
a suit upon bond X) : Held, that 
from whatever point of view the 
case may be considered, the 
purchaser was entitled to priority 
in respect of the payment made by 
him to satisfy the first mortgage 
X. HJohesk Lai v. Mokant Bateau 
Das*, I. L. R. 9 Calc 961 ; L. R. 

• 10 I. A. 62, followed. Held , also, 
that the purchaser was not entitled 
to priority on the basis of the 
payment made by him to satisfy 
the second mortgage Y. Har 
Shyam Chowdiiuiii v. Shyam Lal 
Sahu, (1915) I. L. R. 43 Calc. ... 69 

Substituted Service : See Summons, 

SERVICE OF ... ... 447 

Succession: See Hindu Law — Stri- 
dhan ... ... ... 944 

: See Hindu Law — Succes- 
sion ... ... ... 1 

: See M ah ant ... 707 

Succession Act (X of 1885), ss. 107, 

111 : See Hindu Law — Will ... 432 

1 ss. 311, 

312 : See Will ... ... 201 

Succession Duty: See Probate ... 625 

Summons, service of— Substituted ser- 
vice — u Due and reasonable 

diligence 11 — Practice Appeal from 
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Summons, service of — concld. 

order refusing to set aside ex parte 
decree— Civil Procedure Code 
(Act V of 1908), 0 V, rr. 12 , 17: 

0. IX, r. 13 — Costs. For substi- 
tuted service of summons to be 
effective, it is essential that the 
requirements of the rules of the 
Code should be strictly observed. 
Knowledge of the institution of 
the suit, derived by the defendant 
aliunde is not sufficient in the 
absence of proper service of the 
summons. Where the serving 
officer on three separate occasions 
went to the place of business of 
the defendant’s firm, under the 
erroneous belief that it was his 
ordinary place cf residence, and 
asked for the defendant and, on not 
finding him, posted a copy of the 
writ of summons on the outer door 
of the premises : — Held , that this 
was not sufficient service. Proper 
enquiries and real and substantial 
effort should be made to find out 
when and where the defendant is 
likely to be found. Cohen v. 
Nursing Dass Auddy , I. L. R. 19 
Calc. 201, followed. Kassim 
EbRAHIM SaLEJI V . JoiIURMULL 
Khemka, (1915) 1. L. R. 43 Calc. 447 

Surety — Dutg of Magistrate to inquire 
into fitness of each surety on evidence 
taken by him — Delegation of 
inquiry to the police or others — 
Hejectio > of sureties on a police 
report — Grounds of rejection — 

Want of control — Criminal Proce- 
dure Code ( Act V of 1898 ), s. 122. 

Under section 122 of the Criminal 
Procedure Code, a Magistrate must 
personally hold a separate inquiry 
as to the fitness of eacli surety and 
decide the matter on evidence taken 
for the purpose, and he cannot 
delegate to a police officer or other 
person the function entrusted by 
law to him alone. Sitresh Chandra 
Basu v. Emperor , 3 C. L. J. 575, 

In re Abdul Khan , 10 C, W. N. 

1027, Akbar AU Mahomed v. 
Emperor , I. L. R. 42 Calc 706, 
and Kalu Mirza v. Emperor , I. L. 
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Surety — concld . 

R. 37 Calc, 91, followed. Queen- 
Empress v, Pirthi Pal Singh , 

(1898) All. W. N. 154, Emperor v. 

Tota, I. L. R, 25 All. 272, Emperor 
v. Ghulam Mustafa , 1. L. R. 26 
Ail. 371, Emperor v. Balwant , I. 

L. R. 27 AH. 293, Bh award Singh 
v. King-Emperor , 12 All. L. J. 

1004, King-Emp ror v. Parmeshur , 

I Cr. L. J. 459, Ramanand Singh 
v. King-Emperor , 8 Cr. L. J. 344, 

Jai Gobind v. Emper r, 13 Cr. L. J. 

760, King-Emperor v. Kairn Khan , 

(1906) Punj. Rec. 18, Imperator v. 

Mahro , 10 Cr. L. J. 225, Emperor 
v. Kamal , 10 Or. L. J. 230, 
Imperator v. Allahdino , 12 Cr. L. 

J. 410, Emperor v. Flaji Usman , 

II Cr. L. J. 497, Pirn Abdulla v. 

Emper* r , 15 Cr. L. J. 378, Muham- 
mud Ibrahim v. Emperor. 16 Cr. 

L. J. 100, approved. Want of 
sufficient control over the person 
bound down is not a valid ground 
for the rejection of a surety. Kalu 
Mirza v. Emperor , I. L. R. 37 
Calc. 9f, Siva Natha v. Emperor , 

16 Bom. L. R. 138, Queen-Empress 
v. Rahim Bakhsh. I. L R. 20 All. 

206, and Sheikh Zikri v. Emperor , 

12 All. L. J. 785, referred to. 

Rayas Khan v. Emperor, (1916) 

I L. It. 43 Calc. ... ... 1024 

Surprise, doctrine of: See Right of 

Reply ... ... ... 426 

Tenancy in Common: See Joint Estate 103 

Threatening Letter to Court: See 

Unprofessional Conduct ... 685 

Thumb Impressions, evidentiary value 

of : See Security for good be- 
haviour ... ... ... 1128 

Time-limit: See Criminal Revision ... 1029 

Title-deeds : See Mortgage ... 1052 

, deposit of : See Mortgage 895 

Title Paramount, dispossession fcy; See 

Rent, suit for ... ... 554 

Tort: See Principal and Agent ... 511 

Trafficking In Offices : See Contract ... 115 

Transfer of Decree: See Specific 
Performance 
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Transfer of Property Act (IV ©f 1882), 

ss. S, 78 : See Mortgage ... 1052 

s. 6, ci. ( a ): See Offerings to a 
Temple ... ... ... 28 


s. 53 — Debtor an l Creditor — Suit 
to set aside deed as being void as 
delaying or defeating creditors — 

Deed made on good Consideration — 
Preference by debtor to one creditor 
rather than another where debtor 
retains no benefit for himself. In 
this appeal their Lordships of the 
Judicial Committee upheld the 
decision of the High Court, which 
is reported in I. L. R 34 Calc 999, 
at page 1003. The transfer which 
defeats or delays creditors is not 
an instrument which prefers one 
creditor to another, but an instru- 
merit which removes property from 
the creditors for the benefit of the 
debtor. The debtor must not 
retain a benefit for himself; He 
may pay one creditor, and leave 
another unpaid. In re Moroney, ■ 

L. R. 21 Ir. 27, and Middleton v. 
Pollock, L. R. 2 Oh. D. 104, 
followed. When it was found 
that the transfer impeached was 
made for adequate consideration in 
satisfaction of genuine debt, and 
without reservation of any benefit 
to the debtor, it followed that no 
ground for impeaching it lay in the 
fact that the plaintiff (appellant), 
who also was a creditor, was a loser 
by payment being made to the 
preferred creditor — there being in 
the case no question of bankruptcy. 

Mus ear Sahu r. La i,a Hakim 

Lal. (1 915) I. L. R. 43 Calc. ... 521 

s»54: See Sale ... ... 790 

Transferability : See Offerings to a 

Temple ... ... ... 28 

Transferee : See Deposit in Court ... 100 

Trustees., appointment of: See Maho- 

medan Law — Endowment ... 1085 

Trustees Act (XV of 1856), ss, 8, 20, 32: 

See Receiver ... ... 124 
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Unauthorised Act: See Principal and 

Agent ... ... ... 5li 

Unconscionable Interest: See Inter- 
est ■ .. 632 

Undefended Suit: See Ex parte 

Decree ... ... ... 1001 

Under-raiyat : See Landlord and Ten- 
ant ... ... ... 164 

Unliquidated Damages: See Ex parte 

Decree ... ... ... 1001 

Unprofessional Conduct—- 'Pleader as II 
tig ant- — Le ter o Munsif threatening 
legal ‘proceedings to recover costs in 
execution proceedings , incurred ow- 
ing to the negligence of the Court 
officer — Legal Practitioners Act 
(xr III of IS 79), ss. 13 {h) and 
1 4 — A nonymous communication — 

Contempt of Court Where a plea- 
der who was a decree-holder in 
a certain suit associated himself 
with ids co-decree-holder in a notice 
to the Munsif threatening legal 
proceedings to recover costs in an 
execution proceeding incurred owing* 
to the negligence of the Court offi- 
cers though the pleader did not sign 
the notice : — Held, that what was 
done by the pleader was done by 
an individual in the capacity of a 
suitor in respect of his supposed 
rights as a suitor and of an imagin- 
ary injury done to him as a suitor, 
and it had no connection whatever 
with his professional character or 
anything done by him profession 
ally, and that this case was not one 
within s. 13 (5) of the Legal Practi- 
tioners Act. In re Wallace , L. R. 1 
P. 0. 283. In the matter of Jogen- 
dra Narayau Bose , 5 C. W. N. 48*, 

Lire a Pleader , 18 Mad. L. J. 184, 

In the matter of a first grade Plea- 
der , I. L. R 24 Mad. 17, and In the 
matter of 8a "at Chandra Git ha, 4 
0. W. N 663, referred to. In re 
Poorna Chandra Addv, (1915) L 
L. E, 43 Calc. ... ... 685 

Vakalatnama — Practice — High Court — 

Mi of tissi l Co u rts — Vakalatnama , ac- 
ceptance of by pleaders — • Endorse- 
ment if necessary — Civil Procedure 
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Vakalatnama — conld. 

Code (Act V of 1908), 0 . Ill T r. 4 
— High Court General Rules and 
Circular Orders, 1910, VoL CJu 
X/, r. 46 (e). It is not necessary 
that the acceptance of a vakalat- 
nama should be in writing, but the 
High Court General Rules and Cir- 
cular Orders, 1 910, Vo'. l,Ch. XI, 
r. 45 (e) should be fully complied . 
with by the pleader who accepts 
the vakalatnama . Per D. Chatter- 
jea d. An appearance or act by a 
pleader named in the vakalatnama 
( without his accepting it in writing) 
would, if allowed by the Court 
expressly or by implication, be 
valid and operative. The High 
Court rule, however, was made to 
be followed and is a salutary rule 
prescribed for safeguarding the in- 
terests of litigants and should cer- 
tainly be followed in the mofussii 
in the manner indicated by the con- 
struction placed on the same in the 
answers to the several references 
made to this Court. It must be 
fully complied with by the pleader 
who first accepts the vakalatnama 
and all subsequent acceptances must 
be made by endorsements made in 
the presence of the Court, or the 
Sheristadar , or the Bench officer 
and dated, provided of course all 
the pleaders so accepting a vakalai-,, 
narna are named in it. Courts in 
the mofussii must be specially 
careful in enforcing this rule in 
cases of compromise and withdraw- 
al of cases and withdrawal of 
money and documents. Per 
Be^chcroft J. There can be an 
acceptance by the pleader other 
than in writing. But if this Court 
has, in the exercise of its powers, 
framed certain rules which must be 
observed by pleaders, a pleader who 
does not conform to those rules, 
ought not to be heard. Queers : 
Whether after the first endorse- 
ment by a pleader accepting a vaka- 
latnama, a mere endorsement of ac- 
ceptance by those appearing on the 
strength of the original vakalatnama 
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Vakalatnama — concld . 

at subsequent stages of the case, is 
sufficient. Mahesh Chandra Addy 
v. Panchu Mudali,’ (1915) I L. R. 

43 Calc. ... ... 884 

Valuable Consideration : See Limita- 
tion ... ... ... 34 

Valuation of Suit — Investigation as to 
amount or value of subject-matter 
of suit — Competence of Court of first 
instance to remit investigation of 
dispute to some other officer — Civil 
Procedure Code (Act V of 1908), 0. 

XLV , r. 5 — Practice . Rule 5, 

Order XLV of the Code of Civil Pro- 
cedure does not empower the Court 
of first instance, to remit the in- 
vestigation as to. amount or value 
of subject matter of suit to some 
other officer ; it must be carried out 
by that Court. Hans man Jha v. 
Bahitji Jha, (1915) 1. L. R. 43 


Calc. 

... 

... 

225 

Vendor and Purchaser: 

Performance 

See 

Specific 

090 

Verification of Plaint: 

Decree ... 

See 

Ex parte, 

1001 

Waiver: See Sale 

... 

* * « 

790 


Wakf — Mutawalli — M alters connected 

with teak f being religious matters — 
Descendant of the founder — Prefer- 
ential claim to mutawaUiship — No 
right of inheritance — Qadi under 
the Mahomed aii law exercising func- 
tions in relation to waifs — His 
equivalent in the British Indian 
system of law — Position of the 
Subordinate Judge — District Judge , 
jurisdiction of. Though a descend- 
ant of the founder of a wakf 
property lias a preferential claim to 
the office of the mutawalli , he does 
not become mutawalli by right of 
inheritance but has to be appointed 
such by t h e Qadi who may supersede 
him if he is not so qualified. No 
right of inheritance attaches to a 
religious endowment. Khajeh 
Salimullah v. A bul Khair 
M. Mustafa , L L. R. 37 Calc. 263, 
Say ad Abdulla v. Say ad Zain, I. 
L. R. 13 Born. 555, hoohummud 
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Wakt—contd. - 

Sadik v M oohummud Ali . 1 Mac. 

Bel. Rep. 22, and Shahar Banoo v. 

Aga Mahomed , L. R. 34 I. A. 46 ; 

I. L. R. 34 Calc. 118, followed. 
Shama Charan v. Abdul Kabeer , 

3 0. W. N. 158, JA r<s Woozalunnesm 
Bibi , 1. L R. 36 Calc. 21, /» 

Halima Khatun , I. L. li. 37 Calc. 

870, Nimai Chand v. Golam 
Hossein , 1. L. 11. 37 Calc. 179, 
Muhammed v. Syed Ahamed, 1 Bom. 

H. C. R. 1 8, Jamal v. Jamal , I. L. 

R. 1 Bom. 633, Daud Sha v. Ismal 
Sha , I. L. R. 3 Bom. 72, ito&a v. 
Nassaruddin , I. L. R. 18 Bom. 103, 

A.-0. v. A6<M jfiktfir, I. L. 11. 18 
Bom 401, Kudratulla v. Mohini 
Mohan. 4 B. L. R., 134. J/a'm?n- 
?wedf v. A/im&d I. L. R. 25 

Bom. 327, Sayid All v. A/i /a«, 

I. L. R. 35 All. 98, Muhammad 
Abdul Majid v. Ahmed Sieed , 11 
All. L. J. 673, referred to. Under 
the Mahometan law that Qadi 
alone was competent to exercise 
authority in respect of waJcfs who 
was so expressly authorised in his 
letters patent. There was some 
difference of opinion upon the 
question whether such express 
authority was needed where a 
persou was explicitly appointed the 
Chief Qadi ; but even here the 
balance of opinion of jurists favours 
the view that power should be 
expressly conferred on the Chief 
Qadi to validate the administration 
of ivakfs by him. There is also 
authority to show that the supreme 
authority in the State, by whom the 
Qadi is appointed, need not be a 
Mahomedan and although there is 
some divergence of opinion there is 
also authority to show that the 
office of Qadi may bo held by a non- 
Muslim for the decision of disputes 
between non-Muslims under Muslim 
protection. As this is a matter 
regarding religious usages and ins- 
titutions within the meaning of 
section 15 of Regulation IV of 1793, 
the rights' of the parties must be ’ 
determined with regard to the 
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provisions of the Mahomedan law 
on the subject. It follows, accord- 
ingly, that a Subordinate Judge, who 
has not been expressly authorised 
by the. Government to exercise- 
functions in connection with the 
administration of wakfs, is not 
competent to act in that behalf. 

^Whether a District Judge has 
implied authority to exercise the 
functions performed by a Qadi 
under the Mahomedan hw is doubt- 
ful. In respect of wakfs which 
may he described as trusts created 
for public purposes of a religious, 
nature within the meaning of sub- 
section (i) of section 92 of the 
Civil Procedure Code, 1908, the 
District Judge may be assumed to 
have been authorised to discharge 
the functions of a Qadi. Tin real 
difficulty arises in the case of 
private wakfs It is desirable that 
the Local Government should, to 
cover sucl cases, authorise either 
District Judges or Subordinate 
Judges or even judicial officers of a 
lower grade, if necessary, to exor- 
cise the functions of a Qadi. 
Atimannessa Bibi Abdul 

Sobhan, (1915) I. L. R. 43 Calc. ... 467 

Wakf, validity of — Deference due to 
previous decision of High Court as 
authority — Res judicata — M u mil- 
man W ah f V ali dating Act (VI 
1913), title , -preamble and s. 3 , 
whether retrospective or prospective 
only — Privy Council decisions and 
pronouncements on Indian legis- 
lature. Where there had been a 
previous adjudication by the Hi^b 
Court on the invalidity of a certain 
wa/r/ based oa legal grounds (in a 
subsequent suit between the same 
parties) : — Held , that (i) ordinarily 
that Court should feel bound, not 
on the principle of res judicata but 
out of the deference which was due 
to a previous decision of the High 
Court, to follow that authority ; 
and ( ii ) that the previous conclu- 
sive decision had not been affected 
by the remedial operation of the 
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Wakf, validity of — conc 7 d. 

Mussalman Wakf Validating Act of 
1913, which was not retrospective 
in effect but prospective only, 

. Rahimunissa Bihi v. Shaikh Manik 
Jan , 19 0, W. N. 76, approved. It 
is doubtful whether the Governor- 
General in Council would make a 
legislative pronouncement that the 
repeated decisions of the Privy 

Council were erroneous, though 
from its knowledge of the require- 
ments of the country the Legisla- 
ture may think that in future the 
law should be otherwise adminis- 
tered Mahomed Bukth Majum- 

dar v. Dewast ajman Rkja, (1915) 

I. L. R. 43 Calc. ... ... 158 

Waqf : See Wakf. 

Widow : See Hindu Law — Alienation 574 

; See H i n du Law — A li en ati on 

by IV 1 DOW ... ... 417 

Will : See Hindu Law— Will V ... 432 

Succession Act (X of IS 65*) 311 , 

312 — Demonstrati re legacy — In- 
terest, whether payable on a demons- 
trative legacy Where no time for 
payment fixed by icill , the time from 
which interest runs . Where a tes- 
tator # had bequeathed legacies to 
several grandchildren named in the 
will to be paid from the sale pro- 
ceeds of certain house property 
after the death of a daughter and 
the marriage of a grand daughter and 
it was contested that inasmuch as 
there is no specific provision in the 
Succession Act for the payment of 
interest on demonstrative legacies 
no interest was payable : Held, 

(a) £hat interest is payable upon 
demonstrative legacies ; and (5) 
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Will —concld. 

that where there is no time for 
payment fixed, although the amount 
is expressly made payable out of a 
particular fund, the case is 
governed by the principle laid 
down in Lord v. Lord, L. R. 2 Gh. 

App. 782 ; and s. 3 1 1 of the 
Succession Act applies. Also held 
that the rate of interest is 4 per 
cent, per annum. Lord v. Lord, 

L. R, 2 Oh. App. 782, Chinnam 
Jlajamannar v. TadUconda Rama- 
chendra Rao , I. L. B. 29 Mad, 155, 
Mullins v. Smith , 1 Drew & Sm, 

204, and In re Watford Kenyon v. 
Watford , [1912] 1 Oh. 219, 

referred to and followed. Adminis- 
trator-General of Bengal v. 

A. D. Christiana, (1915) I, L. Ii. 

43 Calc. ... ... ... 201 

Words and Phrases- 

“complaint ” : See Sanction for 
Prosecution ... ... 1152 

u delay ” : See Sanction for Prose- 
cution ... ... 597 

“due and reasonable diligence ’* : 

See S u m mons, s ervice of ... 447 

“ encumbrances ” : See Bengal 
Tenancy Act, s. 161 ... 178 

“ judgment ” : See Appeal ... 857 

“judicial proceeding ” : See Sanc- 
tion for Prosecution ... 1152 

“ oath ” ; See Sanction for Prose- 
cution ... ... 597 

“ opposite party “ ; See Appeal ... 178 

“son”: See Hindu Law — Adop- 
tion ... ... ... 944 

“ without issue ” : See Hindu 
Law — Adoption ... ... 944 



